Cambridge University Press & Assessment
978-1-009-23385-9 — Mining and Energy Law
Samantha Hepburn

Index

More Information

ad inferos maxim, 4, 6, 10
applications of pre-combustion,
post-combustion and oxyfuel
combustion
carbon capture and storage operations in
the cement sector, 239-40
enhanced oil recovery operations, 239
Aquifer Interference Policy, 181-3
assessment leases, 60
Australian carbon credit units, 281
safeguard mechanism and, 284
Australian climate regulation, 280
climate legislation
legislating emission reduction targets,
284-6
climate litigation, 286-9
Emissions Reduction Fund, 281
safeguard mechanism, 281-4
Australian carbon credit units and, 284
safeguard mechanism credits, 283-4
Australian Domestic Gas Security Mechanism,
116
Australian Energy Infrastructure
Commissioner, 218
Australian Energy Market Agreement, 112
Australian Energy Market Commission, 112,
117, 118, 124-7, 138, 194, 210, 211
National Gas Rules and, 127
powers and functions of, 124-7
Australian Energy Market Operator, 111, 112,
127-9, 195
gas market regulation by, 128
legislative functions of, 127-8
National Gas Objective and, 112
primary mandate of, 127-8
Australian Energy Regulator, 112, 117, 118,
120, 210
enforcement responses of, 124
function and powers of, 120-2
gas pipelines and, 133
monitoring powers of, 123-4
Naitonal Gas Objective and, 112
Australian gas market
Australian Energy Market Operator
and, 128
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eastern gas market, 114
Australian Domestic Gas Security
Mechanism, 116
proposed mandatory code of conduct,
116-17
temporary price cap, 116
expansion of, 115
export market, 113-17
northern gas market, 114
western gas market, 114
domestic reservation policy, 115-16
Australian offshore petroleum and minerals
regulation, 74-6
Commonwealth OPGGSA legislation, 91-2
Commonwealth OPGGSA legislation titles,
95
infrastructure licence, 98-9
petroleum exploration permit, 95-6
petroleum production licence, 97-8
petroleum retention lease, 96-7
pipeline licence, 99
joint petroleum area and Greater Sunrise,
100-3
NOPTA and NOPSEMA, 93-5
Offshore Electricity Infrastructure Act 2021
(Cth), 104-6
Offshore Minerals Act 1994 (Cth), 103-4
sea installations, 100
state and Commonwealth constitutional
arrangements, 86-91
United Nations Convention on the Law of the
Sea (UNCLOS)
background, 76
high seas, 83-4
maritime zones, 77-83
right of innocent passage, 84-6
Australian Renewable Energy Agency, 202
Autoridade Nacional do Petrdleo, 101

Bayu-Undan gas and condensate field, 231-2,
237

Beetaloo Basin gas field, 114, 142-4, 154, 158,
190, 232, 342-3

biophysical, strategic agricultural land

(BSAL), 328-9
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Carbon Border Adjustment Mechanism, 264,
343
carbon capture and storage, 232-5
application of pre-combustion, post-
combustion and oxyfuel combustion.
See application of pre-combustion,
post-combustion and oxyfuel
combustion
capturing carbon dioxide, 233, 237-8
oxyfuel combustion, 238
post-combustion technology, 238
pre-combustion technology, 238
Carbon Capture and Storage Method Guide,
243-4
greenhouse gas emissions and, 231-3
international carbon capture and storage
projects, 242-3
legal liability for carbon capture and
storage in Australia
environmental concerns, 255
regulatory standards, 158-64
tortious actions, 255-6
locations
rehabilitation and restoration of, 247
reasons for, 235-7
regulating carbon capture and storage in
Australia
Commonwealth laws, 243-7
state and territory laws, 247-8
state frameworks
Queensland, 252-4
Victoria, 248-52, 254
storing carbon dioxide, 233, 242
transporting carbon dioxide, 233, 240-2
carbon dioxide
capturing carbon dioxide, 233, 237-8
applications of pre-combustion, post-
combustion and oxyfuel combustion,
239-40
oxyfuel combustion, 238
post-combustion technology, 238
pre-combustion technology, 238
storing carbon dioxide, 233, 242
transporting carbon dioxide, 233, 240-2
Carbon Farming Initiative, 202
carbon pricing, 289-93
China, 292-3
South Korea, 292
carbon tax, 361
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cement sector
carbon capture and storage operations in,
239-40
Clean Energy Finance Corporation, 202, 203
Clean Energy Regulator, 200, 202-6, 281
climate change, 262-4
carbon pricing and, 289-93
changes in atmosphere, ocean, cryosphere
and sea level, 264-6
economic consequences of, 289-90
energy transition, 293-6
Garnaut Review, 290
international and domestic legal
frameworks, 267
Australian climate regulation. See
Australian climate regulation
Energy Charter Treaty (ECT), 277-80
Intergovernmental Panel on Climate
Change, 271
Kyoto Protocol, 271-3
Paris Agreement, 273-7
United Nations Framework Convention on
Climate Change, 267-71
Stern Review, 289-90
Climate Change Authority, 195, 275
coal
Australian exports of, 292
‘clean coal’, 208
demand for, 209
increase in use of, 3
reserves in Australia, 2
royalty rates in Australia, 353-4
coal-fired power stations, 113, 210, 240,
263-4
closure of, 294
coal seam gas, 2, 9, 142, 146
aquifer interference approval, 180
coal seam gas development, 184
coal seam gas statement, Queensland,
159-60, 162
drilling, Queensland, 150-2
environmental impact statement, 178
environmental protection licence, 180-1
state significant developments, 178
state significant infrastructure, 178
Victorian ban on extraction, 305
water access licence, 181-2
water pumping for extraction of, 149-52
end of waste code, 150
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coastal waters, 92
continental shelf, 80-3

decarbonisation, 2, 192, 194, 231, 232, 291,
342, 361
industrial decarbonisation, 233
Declared Wholesale Gas Market, 128
Deepwater Horizon oil spill, 75, 93
Dhawura Ngilan Vision, 37

ecologically sustainable development
principles, 313-17
Economic Regulation Authority (WA), 120
enforcement powers of, 124
functions of, 122-3
monitoring powers of, 123-4
electricity, 111
coal-fired electricity generation, 195-6
reduction of, 235, 294
National Electricity Market. See National
Electricity Market
offshore electricity generation and
transmission, 104-6
Renewable Energy Target and, 200
Emissions Reduction Fund, 281
Australian carbon credit units, 281
energy transition, 293-6
engineering, procurement and construction
agreement, 351
Environment Protection and Heritage
Council, 215
environmental effects statement, 319
environmental impact assessment, 317-19
guidelines for relevant content of, 318
requirements of, 317-18
environmental protection
exploration licences and permits and, 46
environmental regulation, 301-2
cost-benefit analysis versus precautionary
principle approach, 302-4
environmental assessment of energy and
mining projects
New South Wales, 328-34
Queensland, 323-8
Western Australia, 319-23
environmental impact assessment,
317-19
environmental rights, 304-6
jurisdictional framework, 306-8
bilateral agreements, 312-13

Commonwealth environmental
legislation, 308-12
principles of ecologically sustainable
development, 313-17
environmental value, 180, 214, 219, 305-6,
323-5, 328, 331
Epic Energy, 123-4
European Carbon Border Adjustment
Mechanism, 292
exclusive economic zone, 76
Australian exclusive economic zone
jurisdiction, 78-80
offshore wind projects, 80
exploration licences and permits
approval process, 42-5
character of exploration licence/permit,
45-7
environmental protection and, 46
land rehabilitation and, 46-7
legal status of offshore exploration permits,
54-8
liability for contamination of land, 47
proprietary status of the exploration
licence, 53-4
relevant legislative provisions, 47-53
right to access land, 47

fossil fuel royalties
categories of, 352-3
determination of
ad valorem method, 353
quantum method, 353
fossil fuels
Netherlands fiscal policy, 340
ownership of fossil fuel resources, 4-5, 8
resource mining agreements
concession agreements, 344-5
joint venture agreements, 348-9
profit-sharing contracts, 345-7
risk service contracts, 347-8
fracking, 143-4, 147-8
chemical compounds utilised during, 175
impact on groundwater resources, 153
Victorian ban on, 305
Fracture Stimulation Code, 174-5
fracture stimulation management plan, 175

Garnaut Review, 290
Gas Code. See National Third Party Access Code
for National Gas Pipeline Systems
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gas pipelines, 129
access arrangements, 134
Australian Energy Regulator and, 133
classification criterion, 130-1
‘covered’ pipelines, 132-3
cross boundary distribution pipelines, 131
exemption from coverage, 133
National Gas Law and, 129-38
reclassification of, 132
usage regulation, 129-30
Gas Pipelines Access Law, 118, 120
geological storage formations, 249
geothermal energy
ownership of, 18-19
water licensing and, 22
Gorgon natural gas project, 2, 231, 236-7
Greater Sunrise oil field, 100-3
Sunrise Commission, 101
greenhouse gas
emissions
carbon capture and storage and, 231-3
reduction of, 190
greenhouse gas holding lease, 246
greenhouse gas injection licence, 246
greenhouse gas licence, 245, 247
greenhouse gas storage formations, 245-7
groundwater resources
impact of coal seam gas mining on, 153
guidelines
Best Practice Guidelines for Implementation
of Wind Energy Projects in Australia,
216-19
Greenhouse Gas Emissions Offsets Policy and
Technical Guidelines 2021 (NT), 342
National Offshore Petroleum Titles
Administrator infrastructure licence
guidelines, 99

National Wind Farm Development Guidelines,

215-16

Offshore Electricity Licensing Guidelines 2021, 104

Significant Impact Guidelines 1.3, 185, 311

high seas, 83-4, 245
hydro-electrical power
ownership of, 17-18

Independent Expert Scientific Committee
on CSG and Large Coal Mining
Development, 177

Indigenous cultural heritage, 36-7

INDEX

Indigenous Land Use Agreement, 33, 215
Indigenous peoples

ownership of minerals and resources, 10
infrastructure licence, 98-9
innocent passage

right of, 84-6
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Integrated System Plan, 195, 196, 199, 210, 212

Intergovernmental Panel on Climate Change,

231-3, 235, 265, 271
Climate Change 2022: Impacts, Adaptation
and Vulnerability, 191, 262-3, 266, 292
Fifth Assessment Report, 265
framework for assessing climate risk
reasons for concern, 271

Special Report on the Ocean and Cyrosphere in

a Changing Climate, 266

International Energy Agency, 18, 142, 235, 263

Net Zero Emissions by 2050 Scenario, 142
International Seabed Authority, 82-4
International Unitisation Agreement, 101
International World Heritage Program, 310

Joint Petroleum Development Area, 100-1

joint venture agreements, 348-9
definition, 348

Juukan Gorge, 36

Kennedy Energy Park, 215
Kyoto Protocol, 271-3
clean development mechanisms, 272-3

land
access and compensation, 28-33

biophysical, strategic agricultural land, 328-9

Crown prerogative to enter, 15
horizontal and vertical subdivisions of, 7
land access regulation
unconventional gas extraction, 154-7

liability for contamination of, 47
rehabilitation of, 46-7
right to access, 47

Large-scale Renewable Energy Target, 200,

201, 204-6

leases
assessment leases, 60
greeenhouse gas holding lease, 246
mining and production leases, 62

general terms and conditions of a mining

lease, 65-70
state agreements, 70
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leases (cont.)
statutory character of a mining lease,

62-5
petroleum retention lease, 96-7
licences
coal seam gas environmental protection
licence, 180-1
coal seam gas water access licence, 181-2
Commonwealth infrastructure licence, 98-9
exploration licences and permits. See
exploration licences and permits
greenhouse gas injection licence, 246
greenhouse gas licence, 245, 247
mineral development licence (Queensland),
60-1
offshore wind energy licences, 224-5
petroleum production licence, 97-8
pipeline licence, 99
wind energy licences, 224-5
liquefied petroleum gas, 113
liquid natural gas, 2, 113, 354

Mandatory Renewable Energy Target, 200, 201
marine pollution, 86
maritime zones
baselines, 77
continental shelf, 80-3
exclusive economic zone. See exclusive
economic zone
matters of national environmental
significance, 308-9
methane, 113
mineral development licence (Queensland),
60-1
minerals
definitions, 4
ownership of, 10
minerals resource rent tax, 361-2
mining operations and, 362
mining revenue and, 361-2
Mining and Petroleum Gateway Panel, 329-30
mining approval process, 41-2
mining exploration, 41
appraisal phase, 42
field development plan, 42
process, 42
production phase, 42
mining leases
general terms and conditions of a mining
lease, 65-70

statutory character of, 62-5
mining tenements, 8, 9

proprietary status, 11-14
Montara Commission of Inquiry, 93
Montara oil spill, 93

National Electricity Law, 111, 112, 120
National Electricity Market, 111-12, 190, 194,
210-12
objective of, 112
Wholesale Electricity Market, 210
National Electricity Objective, 210-11
National Electricity Retail Law, 111
National Energy Retail Objective, 210
National Gas Law, 111, 117-20, 123, 124
broad functions of, 129
‘covered’ pipelines, 132-3
cross boundary distribution pipelines, 131
exemption of gas pipelines from coverage,
133
gas pipeline classification criterion,
130-1
gas pipeline usage regulation, 130
gas pipelines and, 129-38
gas revenue and pricing principles, 133
pipeline infrastructure and, 118
National Gas Objective, 117, 121, 132, 133, 134,
210
National Gas Rules, 117-18
access determinations, 137
application for pipeline light regulation
determination, 135-6
Australian Energy Market Commission and,
127
gas pipeline access arrangements, 134
requirements for pipeline full access
arrangement, 136-7
requirements for pipeline limited access
arrangements, 136
subject matter for, 125-7
National Greenhouse and Energy Reporting
System, 202
National Native Title Tribunal, 35
National Offshore Petroleum Safety and
Environmental Management Authority,
61, 75, 93-5, 106, 225, 247
primary duties of, 94
National Offshore Petroleum Titles
Administrator, 75, 93-4, 99, 225
infrastructure licence guidelines, 99
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National Partnership Agreement on Coal
Seam Gas, 174
National Third Party Access Code for Natural
Gas Pipeline Systems, 118-20
primary features of, 119
primary objectives of, 119
National Water Initiative, 22
National Wind Farm Development Guidelines,
215-16
native title, 33-7
right to negotiate, 35
Native Title Protection Conditions, 34
natural gas, 111-13
national access regime for, 119
net zero emissions, 143, 198-9, 295
Australian Capital Territory, 286
Northern Territory, 342
transition to, 202, 274

offshore area, 92
offshore exploration permits
legal status of, 54-8
Offshore Infrastructure Regulator, 225
offshore installations
logistical and security challenges for, 86
offshore mining
Australian offshore petroleum and
minerals regulation. See Australian
offshore petroleum and minerals
regulation
environmental impact, 75
offshore wind projects, 80, 106
overlapping tenures
doctrine of fixtures and, 26-7
ownership, 25-7
ownership
alloidal framework, 10
dominal system, 8-9
fossil fuel resources, 4-5, 8
land access and compensation, 28-33
minerals, 10
minerals and natural resources, 2-3
native title, cultural rights and mining
rights, 33-7
of minerals and resources by Indigenous
peoples, 10
overlapping tenures, 25-7
petroleum, 9-10
proprietary status of mining tenements,
11-14

INDEX

public resource ownership. See public
resource ownership

renewable energy resources, 17-25

royal minerals, 14-17

subsurface strata at common law, 3-7

unitisation laws, 10-11

Paris Agreement, 273-7
critical analysis of, 277
nationally determined contributions,

275-6

petroleum
definitions, 4
licensing framework, 246
ownership of, 9-10
petroleum exploration permit, 95-6
petroleum production licence, 97-8
petroleum resource rent tax, 360, 362-4

deductible expenses, 362-3
petroleum retention lease, 96-7
royalty rates in Australia, 354-5
titleholders
activities, 247

pilotage, 85-6

pipeline licence, 99

power purchase agreement, 350-1

precautionary principle, 302-3
components of, 303

debate between cost-benefit approach, 304

expression of in different legal contexts,
303-4
private minerals
royalty rates in Australia, 355-6
profit-sharing contracts, 345-7
public resource ownership, 7-11
vesting provisions, 11

Register of Native Title Claims, 215
regulatory frameworks for unconventional
gas extraction
Commonwealth
Environment Protection and Biodiversity
Conservation Act 1999, 184-5
New South Wales, 168-9
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codes of practice for coal seam gas, 174-6

Environmental Planning and Assessment
Act 1979, 178-81

land access, compensation and access
disputes, 172-4

Petroleum (Onshore) Act 1991, 169-72
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regulatory frameworks for (cont.)
Strategic Regional Land Use Policy and
the gateway process, 176-7
Water Management Act 2000 and the
Aquifer Interference Policy, 181-3
Northern Territory, 158
Queensland
access, entry and conduct and
compensation agreements, 164-8
regulatory requirements, 158-64
Victoria, 158
renewable energy, 191-4
Australian Renewable Energy Agency, 202
Clean Energy Finance Corporation, 203
Clean Energy Regulator, 202-3
differences between fossil fuel resources,
192-3
economics of, 208-10
generation, 3, 195-6
geopolitical risks and, 193-4
National Electricity Market, 210-12
offshore wind energy, 223-7
onshore wind energy, 212-16
Best Practice Guidelines for Implementation
of Wind Energy Projects in Australia,
216-19
property rights and, 193
shift to, 3
small-scale generation certificates, 200-1
state support schemes
South Australia, 198-9
Victoria, 196-8
Renewable Energy Certificates, 200
Large-scale Generation Certificate, 201,
204-6
Small-scale Generation Certificates, 200
Renewable Energy Certificates Registry, 200,
203-6
renewable energy market, 194-5
Renewable Energy Target. See Renewable
Energy Target
statutory regulation
Commonwealth and state development of
renewable energy targets, 195-9
renewable energy resources
ownership, 17
access entitlements for wind and
sunlight, 80
geothermal energy, 18-19

hydro-electrical power, 18
market progression, 24-5
water in Australia, 19-23
Renewable Energy Target, 196
background to, 201-2
economic justification for, 199
electricity and, 200
outline of federal Renewable Energy
Target, 199-201
Small-scale Renewable Energy Scheme, 200
Renewable Power Percentage, 205
resource mining agreements
form and scope of, 344
fossil fuels concession agreements, 344-5
fossil fuels joint venture agreement,
348-9
fossil fuels profit-sharing contracts, 345-7
fossil fuels risk service contracts, 347-8
renewable energy power purchase,
engineering, procurement, connection
and operation agreements, 349-51
resource rent taxes
rationale for, 360
resource royalties in Australia
coal royalty rates, 353-4
meaning of ‘well-head’ for calculation of
royalties, 356-8
petroleum royalty rates, 354-5
public benefit of royalties, 358-9
royalties paid on private minerals, 355-6
royalty frameworks, 351-3
component of effective royalty system, 352
fossil fuel royalties, 352-3
‘self assessment’, 352
resource taxation in Australia, 360
carbon tax, 361
inadequacies of, 364
minerals resource rent tax, 361-2
petroleum resource rent tax, 362-3
public benefit of resource taxation, 364-5
resource titles, 40-1
exploration licences and permits
approval process, 42-5
character of exploration licence/permit,
45-7
legal status of offshore exploration
permits, 54-8
proprietary status of the exploration
licence, 53-4
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relevant legislative provisions, 47-53
mining and production leases, 62
general terms and conditions of a mining
lease, 65-70
state agreements, 70
statutory character of a mining lease, 62-5
mining approval process, 41-2
retention licences and assessment leases,
58-62
retention licences, 61-2
risk service contracts, 347-8
Rotterdam Climate Initiative, 243
royal minerals
ownership, 14-17
royal prerogative powers and rights in
Australia, 15-17

safeguard mechanism credits, 283-4
sea installations, 100
shale gas, 2, 9, 145
social and environmental impact of
extraction, 154
Small-scale Renewable Energy Scheme, 206-7
Solar Credits Scheme, 207-8
Small-scale Technology Certificates, 206-7
solar access rights, 23-4
Solar Credits Scheme, 207-8
Stern Review, 289-90
Strategic Regional Land Use Policy, 176
subsurface strata
ownership at common law, 3-7

tight gas, 9, 145-6

UN General Assembly
Permanent Sovereignty over Natural
Resources resolution, 359
unconventional gas, 145
coal seam gas, 142, 146
conduct and compensation agreement,
Queensland, 166-7
extraction, 146-7
environmental and social issues, 152-7
environmental impacts, 143-4
fracking, 143-4
health hazards from, 144
hydraulic fracturing and horizontal
drilling, 147-8
increase in, 142
land access regulation, 154-7
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regulatory frameworks for. See regulatory
frameworks for unconventional gas
extraction
Victorian ban on, 158, 305
water pumping for coal seam gas
extraction, 149-52
Queensland forms of title
authority to prospect, 160
petroleum lease, 160-1
shale gas, 145
social and environmental impact of
extraction, 154
tight gas, 145-6
United Nations Committee on the Limits of
the Continental Shelf, 81-2
United Nations Convention on the Law of the Sea
(UNCLOS)
background to, 76
high seas, 83-4
maritime zones, 77-83
right of innocent passage, 84-6

Victorian Transmission System, 127-8

water
licencsing, geothermal energy, 22
ownership of in Australia, 19-23
pumping for coal seam gas extraction,
149-52
water access licence, 181-2
Well Integrity Code, 174, 176
Wholesale Electricity Market, 210
wind energy
offshore wind energy, 223-7
application process for wind energy
projects, 225-6
exclusive economic zone, 80
licences, 224-5
licensing framework, 225
onshore wind energy, 212-16
Best Practice Guidelines for Implementation
of Wind Energy Projects in Australia,
216-19
wind farms, 106, 212-16
community apprehensions about, 219
National Wind Farm Development Guidelines,
215-16
New South Wales planning guidelines,
219
proponent agreements, 350-1
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