
Cambridge University Press & Assessment
978-1-009-23385-9 — Mining and Energy Law
Samantha Hepburn
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

MINING AND 

ENERGY LAW

SECOND EDITION

Mining and Energy Law provides students with a comprehensive overview of the national 

electricity, resources and energy markets and how they are regulated. It explores the 

law governing the current mix of sources utilised in the Australian energy sector, from 

petroleum and natural gas to renewable energy sources including wind and solar power.

The second edition has been comprehensively updated to include new content on the 

United Nations Convention on the Law of the Sea (UNCLOS), the Australian Energy Market 

Commission (AEMC), the gas export market, resource royalties and environmental im-

pact assessments. It also discusses the impacts of climate change and environmental 

regulation on energy policies in Australia, including climate legislation, the regulation of 

renewable energy sources, initiatives such as carbon capture and storage (CCS), and the 

transition away from fossil fuels.

Each chapter includes review questions and suggested further readings to engage 

students with the various aspects of the energy and resources sectors. Updated case and 

legislation extracts articulate the nature of the regulatory and statutory obligations that 

impact Australia’s mining, o�shore and onshore petroleum, natural gas and resources 

companies.

Mining and Energy Law is a thorough examination of the contemporary mining and 

energy sectors in Australia.

Samantha Hepburn is a Professor in the School of Law at Deakin University who teaches 

mining, energy, environmental and natural resource law.

www.cambridge.org/9781009233859
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-23385-9 — Mining and Energy Law
Samantha Hepburn
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Cambridge University Press acknowledges the Australian Aboriginal and Torres Strait Islander 

peoples of this nation. We acknowledge the traditional custodians of the lands on which our company 

is located and where we conduct our business. We pay our respects to ancestors and Elders, past and 

present. Cambridge University Press is committed to honouring Australian Aboriginal and Torres 

Strait Islander peoples’ unique cultural and spiritual relationships to the land, waters and seas and 

their rich contribution to society.

www.cambridge.org/9781009233859
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-23385-9 — Mining and Energy Law
Samantha Hepburn
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

   MINING AND 

ENERGY LAW 

 SECOND EDITION 

 SAMANTHA HEPBURN    

   MINING AND 

ENERGY LAW 

 SECOND EDITION 

 SAMANTHA HEPBURN    

www.cambridge.org/9781009233859
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-23385-9 — Mining and Energy Law
Samantha Hepburn
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Shaftesbury Road, Cambridge CB2 8EA, United Kingdom

One Liberty Plaza, 20th Floor, New York, NY 10006, USA

477 Williamstown Road, Port Melbourne, VIC 3207, Australia

3143321, 3rd Floor, Plot 3, Splendor Forum, Jasola District Centre, New Delhi 3 110025, India

103 Penang Road, #05306/07, Visioncrest Commercial, Singapore 238467

Cambridge University Press is part of Cambridge University Press & Assessment, 
a department of the University of Cambridge.

We share the University9s mission to contribute to society through the pursuit of 
education, learning and research at the highest international levels of excellence.

www.cambridge.org
Information on this title: www.cambridge.org/highereducation/isbn/9781009233859

© Cambridge University Press & Assessment 2015, 2023

This publication is in copyright. Subject to statutory exception and to the provisions
of relevant collective licensing agreements, no reproduction of any part may take 
place without the written permission of Cambridge University Press & Assessment.

First published 2015
Second edition 2023
First paperback edition 2023

Cover designed by Sardine Design

A catalogue record for this book is available from the National Library of Australia

ISBN   978-1-009-23385-9   Paperback

Additional resources for this publication at www.cambridge.org/highereducation/
isbn/9781009233859/resources

Reproduction and communication for educational purposes

The Australian Copyright Act 1968 (the Act) allows a maximum of one
chapter or 10% of the pages of this work, whichever is the greater,
to be reproduced and/or communicated by any educational institution
for its educational purposes provided that the educational institution
(or the body that administers it) has given a remuneration notice
to Copyright Agency Limited (CAL) under the Act.

For details of the CAL licence for educational institutions contact:

Copyright Agency Limited
Level 12, 66 Goulburn Street
Sydney NSW 2000
Telephone: (02) 9394 7600
Facsimile: (02) 9394 7601
E-mail: memberservices@copyright.com.au

Cambridge University Press & Assessment has no responsibility for the persistence
or accuracy of URLs for external or third-party internet websites referred to in this 
publication and does not guarantee that any content on such websites is, or will 
remain, accurate or appropriate. 

Please be aware that this publication may contain several variations of Aboriginal and
Torres Strait Islander terms and spellings; no disrespect is intended. Please note that the
terms 8Indigenous Australians9, 8Aboriginal and Torres Strait Islander peoples9 and 8First
Nations peoples9 may be used interchangeably in this publication.

www.cambridge.org/9781009233859
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-23385-9 — Mining and Energy Law
Samantha Hepburn
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

v

FOREWORD

Mining and energy law ranges across many issues and has always been complex every-

where. Australia’s federal constitution makes it especially complex, with laws in the six 

states and two territories being di�erent from each other and sometimes in con�ict with 

Commonwealth law. It has become even more complex over recent years, with new tech-

nologies and concern for climate change generating new policy, law and  regulation – and 

with con�icts over policy leading to major changes over short periods.

Hepburn manages to provide an intelligible, comprehensive account of Australian 

minerals and energy policy and law without losing the reader in the detail. The greatest 

strength of the book is to make a bewildering reality comprehensible to the reader who 

comes new to the subject.

This book takes the reader through the major issues, explains how these have led to 

the adoption of laws, reviews comprehensively the more di­cult issues to ensure that 

the reader has not been le� behind, presents detail from important laws, discusses cases 

to demonstrate how the law has worked in practice, and suggests many avenues for fur-

ther reading for those who want to dig deeper into the subject.

It is an excellent book for those seeking to understand the broader context of her 

or his subject. It is just as useful for those who are seeking to understand minerals and 

energy from other disciplines and wanting to see how their subject is a�ected by law.

The treatment of the conventional resources issues is thorough and reliable. The 

early chapters, 2 to 4, deal authoritatively with old and familiar minerals and energy 

issues. Resource titles di�erentiated at the exploration and mining stages of resources 

development have their own history in Australia, with the history and surviving law vary-

ing across states and territories. The resource production leases may be old, but have 

new overlays of complexity with the recent introduction of international legal issues – 

with the globally unique joint development zone with Timor, with the law of the sea, 

with world heritage listing of some prospective areas, and with new international obliga-

tions of varying kinds under the United Nations Framework Convention on Climate Change. 

Natural gas operations introduce new areas of complexity related to pipeline access. 

Chapter 10 discusses the important question of taxation of minerals rents and manages 

to make comprehensive treatment of a complex subject readable.

The most impressive and exciting innovation in the book is the treatment of the 

issues arising out of new technologies and products (unconventional gas) and new policy 

objectives (notably, climate change, leading into policy on renewable energy and carbon 

capture and storage). The discussion of unconventional gas introduces us to new issues 

arising out of new technologies and to the polarised political response to them – varying 

across Australia – and to the interaction of new laws covering the new issues with laws 

on biodiversity and conservation that themselves have been subject to recent change.

Renewable energy has become much more important in Australia over the past 

decade as a result of federal and state governments’ interest in having Australia contrib-

ute to the global e�ort to reduce the impact of climate change. Renewable energy raises 
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di�erent issues in respect of access to land and resources than the exploitation of fossil 

fuel resources, and has generated new law and regulations. Chapter 6 manages to relate 

the evolution of regulation designed to promote growth in renewable energy to the inter-

national discussion and negotiation of emissions reduction targets. Chapter 7 takes us 

into deep exploration of another set of laws and regulations that have their origins in mit-

igation of climate change: the capture and storage of carbon emissions from fossil fuel 

combustion, and then the many ways in which climate change concerns have interacted 

with energy policy. The discussion of international climate change mitigation notes the 

discordance today between Australian and other countries’ approaches.

The �rst edition of this book, published in 2015, was widely acclaimed. It met an 

important gap in the literature available for teachers and students and for practitioners 

in law, business and government needing to comprehend quickly a complex legal real-

ity. The world of laws related to resource development, renewable energy and climate 

change has evolved rapidly over recent years. This second edition is a welcome update 

of discussion of many aspects of the changing reality. Especially welcome is the new 

content on the United Nations Convention on the Law of the Sea (UNCLOS), the Australian 

Energy Market Commission (AEMC), the gas export market, resource royalties and envi-

ronmental impact assessments.

Climate change mitigation and regulation of carbon emissions has accelerated at 

both state and Commonwealth levels. That change continues with the more ambitious 

emissions reductions targets of the Albanese Commonwealth Government elected in 

May 2022. This second edition is especially welcome for its discussion of the impacts of 

climate change and environmental regulation on energy policies in Australia, including 

climate legislation, the regulation of renewable energy sources, regulation of carbon cap-

ture and storage (CCS) in geological structures, and the transition away from fossil fuels.

The reality in which Australian minerals and energy law operates in the years imme-

diately ahead will continue to change rapidly, forcing more change in policy, law and 

regulation. Better understanding of the realities, including the realities of other coun-

tries’ action on climate change, will also be a source of pressure for change. Readers who 

have established a strong and intelligible foundation of Australian minerals and energy 

policy and law through reading this comprehensive and insightful book will be at an 

advantage in understanding complex new realities as they reveal themselves to us.

Ross Garnaut

Emeritus Professor of Economics, The University of Melbourne

Emeritus Professor of Economics, The Australian National University
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EES environmental e�ects statement

EEZ exclusive economic zone

EIA environmental impact assessment

EIS environmental impact statement

EM environmental management

EMPC Environmental Management and Pollution Control Act 1994 (Tas)
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EOW end of waste

EPA Environmental Protection Authority

EPAA Environmental Planning and Assessment Act 1979 (NSW)
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EPC engineering, procurement and construction agreement

EPHC Environment Protection and Heritage Council

EPL environmental protection licence

ERA Economic Regulation Authority (WA)

ERF Emissions Reduction Fund

ESD ecologically sustainable development

ESG2 Environmental Impact Assessment Guidelines for NSW

FSMP fracture stimulation management plan

GGGSA Greenhouse Gas Geological Sequestration Act 2008 (Vic)

GGSA Greenhouse Gas Storage Act 2009 (Qld)

GHG greenhouse gas

GS Greater Sunrise oil�eld

HRA Human Rights Act 2019 (Qld)

ICCPR International Covenant on Civil and Political Rights

ICESCCR International Covenant on Economic, Social and Cultural Rights

IEA International Energy Agency

IEC International Energy Charter

IESC Independent Expert Scienti�c Committee on CSG and Large Coal 

Mining Development

ILUA Indigenous Land Use Agreement

IPCC Intergovernmental Panel on Climate Change

ISA International Seabed Authority

IUA International Unitisation Agreement

JORC Code Australasian Code for Exploration Results, Mineral Resources and 

Ore Resources

JPDA Joint Petroleum Development Area

LEP local environmental plan

LGC Large-scale Generation Certi�cate

LNG liquid natural gas

LPG liquid petroleum gas

LREC Large-scale Renewable Energy Certi�cate

LRET Large-scale Renewable Energy Target

MBT Maritime Boundary Treaty

MNES matters of national environmental importance

MREMP Mining, Rehabilitation and Environmental Management Process

MRET Mandatory Renewable Energy Target

MRRT Minerals resource rent tax

MRSDA Mineral Resources (Sustainable Development) Act 1990 (Vic)

MTOFSA Maritime Transport and O�shore Facilities Security Act 2003 (Cth)

NCC National Competition Council

NDC nationally determined contributions

NEL National Electricity Law

NEM National Electricity Market

NEO National Electricity Objective
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NERO National Energy Retail Objective

NGERA National Greenhouse and Energy Reporting Act 2007 (Cth)

NGL National Gas Law

NGO National Gas Objective

NGR National Gas Rules

NNTT National Native Title Tribunal

NOPSEMA National O�shore Petroleum Safety and Environmental 

Management Authority

NOPTA National O�shore Petroleum Titles Administrator

NPACSG National Partnership Agreement on Coal Seam Gas

NTA Native Title Act 1993 (Cth)

NTESMO Northern Territory Electricity System and Network Operator

NTPC Native Title Protection Conditions

NWI National Water Initiative

OECD Organisation for Economic Cooperation and Development

OEIA O�shore Electricity Infrastructure Act 2021 (Cth)

OMA O�shore Minerals Act 1994 (Cth)

OPA O�shore Petroleum Agreement 1967 (Cth)

OPGGSA (Cth) O�shore Petroleum and Greenhouse Gas Storage Act 2006 (Cth)

OPGGSA (Vic) O�shore Petroleum and Greenhouse Gas Storage Act 2010 (Vic)

OSPAR Convention Convention for the Protection of the Marine Environment of the 

North-East Atlantic

PEC partial exemption certi�cate

PEERA Protocol on Energy E�ciency and Related Environmental Aspects 

(under Energy Charter)

PEOA Protection of the Environment Operations Act 1997 (NSW)

PGERA Petroleum and Geothermal Energy Resources Act 1967 (WA)

PGPSA Petroleum and Gas (Production and Safety) Act 2004 (Qld)

PLAC Petroleum Land Access Code (NSW)

POA Petroleum (Onshore) Act 1991 (NSW)

PPA power purchase agreement

PPSA Personal Property Securities Act 2009 (Cth)

PRRT petroleum resource rent tax

PSC pro�t sharing contract

PSLA Petroleum (Submerged Lands) Act 1967 (Cth)

REC renewable energy certi�cate

REEA Renewable Energy (Electricity) Act 2000 (Cth)

REF review of environmental factors

RET Renewable Energy Target

RFC reasons for concern

RPP Renewable Power Percentage

SDPWOA State Development and Public Works Organisation Act 1971 (Qld)

SEPP state environmental planning policy
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SGC Small-scale Generation Certi�cates

SMC safeguard mechanism credits

SRES Small-scale Renewable Energy Scheme

SRLUP Strategic Regional Land Use Policy

SSD state signi�cant development

SSI state signi�cant infrastructure

SSLA Seas and Submerged Lands Act 1973 (Cth)

STC Small-scale Technology Certi�cates

STTM short term trading market

TCF trillion cubic feet

TST Timor Sea Treaty 2003

UNCED United Nations Conference on Environmental Development 1992

UNCLOS United Nations Convention on the Law of the Sea

UNFCCC United Nations Framework Convention on Climate Change

VTS Victorian Transmission System

WAL water access licence

WEM Wholesale Electricity Market

WMA Water Management Act 2000 (NSW)
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