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PREFACE

The present volume contains the 2018 judgment of the Appeals
Chamber of the International Criminal Court in Prosecutor v. Bemba,
as well as the 2018 and 2020 decisions on reparations proceedings and
Mr Bemba’s claim for compensation and damages respectively. National
jurisprudence is reûected in decisions from the courts of Canada
(Zakhary) and England (MS and MBT, Babar and Ruhumuliza).

The Editors wish to express their gratitude to the many people whose
work has made this volume possible. Dr Stella Margariti undertook the
task of preparing the summaries of the judgment in the Bemba Case and
the cases from England. Ms Portia Karegeya wrote the summary of
Zakhary. Ms Karen Lee summarized the two decisions in Bemba and
saw the volume through the press. Ms Emily Sharp, the ILR Editorial
Assistant, prepared the Tables of Cases and Digest. Miss Maureen
MacGlashan, CMG, compiled the Table of Treaties and Index. Mrs
Diane Ilott checked the copy and Mr Jack Webb read the proofs.

The Editors are very grateful to the International Criminal Court
(which owns the copyright in its material ©ICC-CPI) and the Federal
Court of Canada for kindly permitting these Reports to use the elec-
tronic ûles of the relevant judgments posted on their ofûcial websites.
The judgments from England published in this volume carry Crown
copyright and contain public sector information licensed under the
Open Government Licence v3.0; the electronic ûles were sourced from
the British and Irish Legal Information Institute Website.

Finally, our thanks go to all the others who have worked to com-
plete this volume, particularly our publishers, Cambridge University
Press, and typesetters, Straive, and their staff.

C. J. GREENWOOD
Magdalene College
Cambridge

K. L. LEE
Lauterpacht Centre

for International Law,
University of Cambridge

February 2022
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EDITORIAL NOTE

The International Law Reports endeavour to provide within a single
series of volumes comprehensive access in English to judicial materials
bearing on public international law. On certain topics it is not always
easy to draw a clear line between cases which are essentially ones of
public international law interest and those which are primarily applica-
tions of special domestic rules. For example, in relation to extradition,
the Reports will include cases which bear on the exception of “political
offences” or the rule of double criminality, but will restrict the number
of cases dealing with purely procedural aspects of extradition. Similarly,
while the general rules relating to the admission and exclusion of aliens,
especially of refugees, are of international legal interest, cases on the
procedure of admission usually are not. In such borderline areas, and
sometimes also where there is a series of domestic decisions all dealing
with a single point in essentially the same manner, only one illustrative
decision will be printed and references to the remainder will be given in
an accompanying note.

Decisions of International Tribunals
The Reports seek to include so far as possible the available decisions of
every international tribunal, e.g. the International Court of Justice, or
ad hoc arbitrations between States. There are, however, some jurisdic-
tions to which full coverage cannot be given, either because of the large
number of decisions (e.g. the Administrative Tribunal of the United
Nations) or because not all the decisions bear on questions of public
international law (e.g. the Court of Justice of the European Union). In
these instances, those decisions are selected which appear to have the
greatest long-term value.

Human rights cases. The number of decisions on questions of
international protection of human rights has increased considerably
in recent years and it is now impossible for the Reports to cover them
all. As far as decisions of international jurisdictions are concerned, the
Reports will continue to publish decisions of the European Court of
Human Rights and of the Inter-American Court of Human Rights, as
well as “views” of the United Nations Human Rights Committee.
Decisions of national courts on the application of conventions on
human rights will not be published unless they deal with a major point
of substantive human rights law or a matter of wider interest to public

ix
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international lawyers such as the relationship of international law and
national law, the extent of the right of derogation or the principles of
the interpretation of treaties.

International arbitrations. The Reports of course include arbitral
awards rendered in cases between States which involve an application
of public international law. Beyond this, however, the selection of
arbitral decisions is more open to debate. As these Reports are princi-
pally concerned with matters of public international law, they will not
include purely private law commercial arbitrations even if they are
international in the sense that they arise between parties of different
nationality and even if one of them is a State. (For reports of a number
of such awards, see Yearbook Commercial Arbitration (ed. Stephan
W. Schill, under the auspices of the International Council for
Commercial Arbitration).) But where there is a sufûcient point of
contact with public international law then the relevant parts of the
award will be reported. Examples of such points of contact are cases in
which the character of a State as a party has some relevance (e.g. State
immunity, stabilization clauses, force majeure) or where there is a choice
of law problem involving discussion of international law or general
principles of law as possible applicable laws. The same criteria will
determine the selection of decisions of national courts regarding the
enforcement of arbitral awards.

Decisions of National Tribunals
A systematic effort is made to collect from all national jurisdictions
those judicial decisions which have some bearing on international law.

Editorial Treatment of Materials
The basic policy of the Editors is, so far as possible, to present the
material in its original form. It is no part of the editorial function to
impose on the decisions printed in these volumes a uniformity of
approach or style which they do not possess. Editorial intervention is
limited to the introduction of the summary and of the bold-letter
rubric at the head of each case. This is followed by the full text of the
original decision or of its translation. Normally, the only passages
which will be omitted are those which contain either statements of
fact having no bearing on the points of international law involved in
the case or discussion of matters of domestic law unrelated to the
points of international legal interest. The omission of material is
usually indicated either by a series of dots or by the insertion of a
sentence in square brackets noting the passages which have been
left out.

x EDITORIAL NOTE
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Presentation of Materials
For reproduction of material in this volume, electronic ûles have been
used wherever possible and their source acknowledged in the Preface.
Citations of the reports in which the case may be found are listed in the
“Report” section in square brackets at the end of the case; the language
of the original decision is also mentioned there. The bold ûgures in
square brackets in the body of the text indicate the pagination of the
original report where included.

Notes
Footnotes. Footnotes enclosed in square brackets are editorial insertions.
All other footnotes are part of the original report.

Other notes. References to cases deemed not to be sufûciently
substantial to warrant reporting will occasionally be found in editorial
notes either at the end of a report of a case on a similar point or under
an independent heading.

Digest of Cases
With effect from Volume 75 the decisions contained in the Reports are
no longer arranged according to the traditional classiûcation scheme.
Instead a Digest of Cases is published at the beginning of each volume.
The main headings of the Digest are arranged alphabetically. Under
each heading brief details are given of those cases reported in that
volume which contain points covered by that heading. Each entry in
the Digest gives the name of the case concerned and the page reference,
the name of the tribunal which gave the decision and an indication of
the main points raised in the case which relate to that particular
heading of the Digest. Where a case raises points which concern several
different areas of international law, entries relating to that case will
appear under each of the relevant headings in the Digest. A list of the
main headings used in the Digest is set out at p.xvii.

Consolidated Index and Tables
A Consolidated Index and a Consolidated Tables of Cases and Treaties
for volumes 1-80 were published in two volumes in 1990 and 1991.
A further volume containing the Consolidated Index and Consolidated
Tables of Cases and Treaties for volumes 81-100 was published in
1996. A Consolidated Index, a Consolidated Tables of Cases and a
Consolidated Table of Treaties for volumes 1-125 were published in
2004. A Consolidated Index and a Consolidated Table of Treaties for
volumes 1-160 were published in 2017. Volume 195 contains
Consolidated Tables of Cases for volumes 126-195.

EDITORIAL NOTE xi
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(Cases which are reported only in a note are distinguished from cases which are
reported in full by the insertion of the word “note” in parentheses after the page number
of the report.)
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xiii

www.cambridge.org/9781009230919
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-23091-9 — International Law Reports: Volume 199
Edited by Christopher Greenwood , Karen Lee
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

TABLE OF CASES REPORTED
ARRANGED ACCORDING TO COURTS AND TRIBUNALS

(INTERNATIONAL CASES) AND COUNTRIES (MUNICIPAL CASES)

(Cases which are reported only in a note are distinguished from cases which are
reported in full by the insertion of the word “note” in parentheses after the page number
of the report.)

I. DECISIONS OF INTERNATIONAL TRIBUNALS

International Criminal Court

2018
Prosecutor v. Jean-Pierre Bemba Gombo

(Situation in the Central African
Republic) (“Bemba Case”) (Appeals
Chamber judgment) (Final decision on
reparations proceedings) 1, 20, 520

2020
Prosecutor v. Jean-Pierre Bemba

Gombo (Situation in the Central
African Republic) (“Bemba Case”)
(Decision on Mr Bemba’s
claim for compensation and
damages) 1, 528

II. DECISIONS OF MUNICIPAL COURTS

Canada

2015
United States of America v. Zakhary 563

United Kingdom, England

2017
MS and MBT v. Secretary of State for the

Home Department; Secretary of State
for the Home Department v. MS 574

2018
Babar v. Secretary of State for the Home

Department 633
Secretary of State for the Home

Department v. Ruhumuliza 650
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DIGEST OF CASES
List of Main Headings

(Those headings for which there are entries in the present volume are printed in italics.
For a guide to the Digest, see the Editorial Note at p. xi.)

Air

Aliens

Arbitration

Canals

Claims

Comity

Conciliation

Consular Relations

Damages

Diplomatic Relations

Economics, Trade and Finance

Environment

Evidence before International Courts
and Tribunals

Expropriation

Extradition

General Principles of International Law

Governments

Human Rights

International Court of Justice

International Criminal Law

International Organizations

International Tribunals

Jurisdiction

Lakes and Landlocked Seas

Nationality

Recognition

Relationship of International Law and
Municipal Law

Reprisals and Countermeasures

Rivers

Sea

Sources of International Law

Space

State Immunity

State Responsibility

State Succession

States

Territory

Terrorism

Treaties

War and Armed Conûict

xvii
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DIGEST OF CASES
REPORTED IN VOLUME 199

Aliens
Page

Refugee status — Convention relating to the Status of Refugees,
1951 — Article 1F(a) — Exclusion from protection — Alleged
complicity in genocide — Migrants granted leave to remain in
United Kingdom — Whether grant of indeûnite leave to remain
appropriate— Public interest — England, Court of Appeal (Civil
Division)

Secretary of State for the Home Department v. Ruhumuliza 650

Refugee status — Convention relating to the Status of Refugees,
1951 — Article 1F(a) — Exclusion from protection — Crimes
against humanity — Removal of respondent to home country
breaching Article 3 of European Convention on Human Rights,
1950— Respondent granted leave to remain in United Kingdom—

Whether respondent entitled to indeûnite leave to remain in United
Kingdom — Public interest in removal of respondent to Pakistan
appropriate — Whether compelling circumstances outweighing
public interest— England, Court of Appeal (Civil Division)

Babar v. Secretary of State for the Home Department 633

Refugee status — Convention relating to the Status of Refugees,
1951 — Article 1F(a) — Exclusion from protection —

Involvement in terrorist activities in home country — Removal
of migrants to home country breaching Article 3 of European
Convention on Human Rights, 1950 — Migrants granted leave
to remain in United Kingdom — Whether granting of indeûnite
leave to remain appropriate — Whether restricted leave to remain
policy unlawful — England, Court of Appeal (Civil Division)

MS and MBT v. Secretary of State for the Home Department;
Secretary of State for the Home Department v. MS 574

Consular Relations

Employment of local staff at consulate — Whether subject to the
jurisdiction of the local courts — Employment disputes — State
immunity — Canada, Federal Court

United States of America v. Zakhary 563

xix
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Damages

Reparations — Article 75 of Rome Statute of International
Criminal Court, 1998 — Whether reparations order could be
made against appellant following acquittal on appeal — Whether
ûnal decision on reparations within power of Trial Chamber —
Whether appropriate for Chamber to make concrete ûndings on
extent and scope of victimization—Whether appropriate to issue
principles on reparations — International Criminal Court,
Appeals Chamber, Trial Chamber III and Pre-Trial Chamber II

Prosecutor v. Jean-Pierre Bemba Gombo (Situation in the Central
African Republic) (“Bemba Case”) 1

Right to compensation for acquitted defendant — Article 85 of
Rome Statute of International Criminal Court, 1998 — Whether
grave and manifest miscarriage of justice — Whether award of
compensation under Article 85(3) of Rome Statute appropriate—
Whether acquitted person having right to be compensated —

Whether grounds for exercise of discretion to make award of
compensation — Damage to assets and property of acquitted
person allegedly resulting from their mismanagement —

Whether within scope of Article 85 of Rome Statute —

International Criminal Court, Appeals Chamber, Trial Chamber
III and Pre-Trial Chamber II

Prosecutor v. Jean-Pierre Bemba Gombo (Situation in the Central
African Republic) (“Bemba Case”) 1

Human Rights

Right to a fair trial — Duration of criminal proceedings —

Reasonableness — Jurisprudence of European Court of Human
Rights — Assessing reasonableness of length of proceedings in
light of circumstances and certain criteria — Approach enshrined
in Article 85(3) of Rome Statute of International Criminal Court,
1998 — Absence of statutory limits on duration of proceedings
and of custodial detention — Whether case for review of Rome
Statute—Whether length of proceedings excessive in this case—
International Criminal Court, Appeals Chamber, Trial Chamber
III and Pre-Trial Chamber II

Prosecutor v. Jean-Pierre Bemba Gombo (Situation in the Central
African Republic) (“Bemba Case”) 1

Right to privacy and family life — European Convention on
Human Rights, 1950 — Article 8 — Whether conditions
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imposed upon migrants under restricted leave to remain policy
interfering with their right to privacy and family life —

Immigration Act 1971 — England, Court of Appeal (Civil
Division)

MS and MBT v. Secretary of State for the Home Department;
Secretary of State for the Home Department v. MS 574

International Criminal Law

Crimes against humanity — Denial of settlement in United
Kingdom to those who have committed crimes against
humanity — Whether proper weight given to this factor —

United Kingdom’s international obligations — United
Kingdom’s international standing — Purpose of Article 1F of
Convention relating to the Status of Refugees, 1951 —

Accountability for actions — Upholding international rule of
law — Whether compelling circumstances to grant respondent
indeûnite leave to remain in United Kingdom — Whether in
public interest for respondent to be removed to Pakistan —

England, Court of Appeal (Civil Division)

Babar v. Secretary of State for the Home Department 633

International Criminal Court — Rome Statute of the
International Criminal Court, 1998, Article 28(a) — War
crimes and crimes against humanity — Command
responsibility — Requirements — Whether entailing strict
liability of commander for crimes committed by subordinates —
Effective control over military troops — Whether appellant
having taken all necessary and reasonable measures to prevent
commission of crimes by his troops — Whether appellant to be
acquitted of crimes against humanity and war crimes —

International Criminal Court, Appeals Chamber, Trial Chamber
III and Pre-Trial Chamber II

Prosecutor v. Jean-Pierre Bemba Gombo (Situation in the Central
African Republic) (“Bemba Case”) 1

International Tribunals

Evidence and procedure — Errors of law and fact — Whether
conviction exceeding scope of charges against appellant—Whether
criminal acts not established beyond reasonable doubt to form part
of facts and circumstances described in charges—Whether Appeals
Chamber required to defer to Trial Chamber’s factual ûndings —
Whether appellant to be acquitted of crimes against humanity and
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International Tribunals (cont.)

war crimes — International Criminal Court, Appeals Chamber,
Trial Chamber III and Pre-Trial Chamber II

Prosecutor v. Jean-Pierre Bemba Gombo (Situation in the Central
African Republic) (“Bemba Case”) 1

Relationship of International Law and Municipal Law

Convention relating to the Status of Refugees, 1951 — Article
1F(a) — Exclusion from protection — Crimes against
humanity — Removal of respondent to home country breaching
Article 3 of European Convention on Human Rights, 1950 —

Respondent granted leave to remain in United Kingdom —

International crimes — Respondent’s lawful behaviour and
family ties since alleged involvement in international crimes —
Whether constituting compelling circumstances outweighing
public interest in denying settlement in United Kingdom —

England, Court of Appeal (Civil Division)

Babar v. Secretary of State for the Home Department 633

International crimes—Whether a person’s lawful behaviour since
alleged involvement in international crimes to outweigh public
interest of denying settlement in United Kingdom — United
Kingdom duties to the international community — England,
Court of Appeal (Civil Division)

Secretary of State for the Home Department v. Ruhumuliza 650

Treaties— Convention relating to the Status of Refugees, 1951—
Article 1F(a) — Refugee status — Exclusion from protection —

Involvement in terrorist activities in home country — Removal of
migrants to home country breaching Article 3 of European
Convention on Human Rights, 1950 — Migrants granted leave
to remain — Long and lawful residence in the United Kingdom
since involvement in terrorist offences — Whether constituting
exceptional circumstance warranting settlement in the United
Kingdom — Whether outweighing United Kingdom’s policy
objectives not to provide safe haven to terrorists — England,
Court of Appeal (Civil Division)

MS and MBT v. Secretary of State for the Home Department;
Secretary of State for the Home Department v. MS 574

State Immunity

Jurisdictional immunity — Employment — Termination of
employment in United States Consulate — Complaint alleging
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unfair dismissal — Canada Labour Code, Section 240 — Canada
State Immunity Act 1985, Section 9(2) — Service of process on
foreign States — Whether adjudicator having jurisdiction over
United States — Whether waiver of immunity — Canada State
Immunity Act 1985, Section 5 — Whether commercial activity
exception applicable — Whether employment of personnel in
United States Consulate commercial activity — Whether
employment integral to operations — Whether nature of duties
relevant — Whether immune from review by domestic courts —
Canada, Federal Court

United States of America v. Zakhary 563

Terrorism

Convention relating to the Status of Refugees, 1951 — Article
1F(a) — Refugee status — Exclusion from protection —

Involvement in terrorist activities in home country —

Migrants granted leave to remain in United Kingdom — Long
and lawful residence in the United Kingdom since involvement
in terrorist offences — Whether constituting exceptional
circumstance warranting settlement in the United Kingdom —

Whether outweighing United Kingdom’s policy objectives not
to provide safe haven to terrorists — Whether granting of
indeûnite leave to remain appropriate — United Kingdom’s
policy objectives not to provide safe haven to terrorists —

Whether restricted leave to remain policy unlawful —

England, Court of Appeal (Civil Division)

MS and MBT v. Secretary of State for the Home Department;
Secretary of State for the Home Department v. MS 574

Treaties

Interpretation — Application — Article 85 of Rome Statute of
International Criminal Court, 1998 — Whether acquitted
person having right to be compensated — Whether grave and
manifest miscarriage of justice — Article 85(3) — Travaux
préparatoires — Right to compensation — International human
rights treaties — International Covenant on Civil and Political
Rights, 1966 — Whether right to compensation for acquitted
person having emerged as general principle of international
human rights law — Treaties — Customary international
law — Jurisprudence of regional and international human
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TABLE OF TREATIES

This table contains a list, in chronological order according to the date of
signature, of the treaties referred to in the decisions printed in the present
volume. It has not been possible to draw a helpful distinction between treaties
judicially considered and treaties which are merely cited.

In the case of bilateral treaties, the names of the parties are given in
alphabetical order. Names of countries follow contemporaneous usage except
in the case of small spelling changes (e.g. Roumania/Romania) where modern
usage is adopted throughout. Where this seems helpful, the name of a treaty as
it is commonly known is included.

Wherever possible, each treaty includes a reference to where an online
English-language version of the treaty can be found. For treaties between 1648
and 1919, this is almost always the Consolidated Treaty Series (CTS), under
Oxford Historical Treaties on the Oxford Public International Law website.
Post-1919, references are most frequently to the League of Nations Treaty
Series/United Nations Treaty Series (LNTS/UNTS). Here it should be noted
that historically LNTS/UNTS references have taken the form “39 UNTS 55”,
39 being the volume number, 55 the page number. With effect from UNTS
volume 2301, UNTS no longer includes the volume and page number as part
of the reference, using simply the registration number. UNTS references are
now in the form UNTS 42146. For ILR purposes, because of its value as an
identiûer, the registration number is now being added parenthetically to pre-
volume 2301 treaties in the form 213 UNTS 221 [UNTS 2889].

Reference is also made to other treaty databases such as the European
Treaty Series (ETS), Organization of American States Treaty Series (OASTS)
or to Ofûcial Journals, particularly where these are the only databases cur-
rently hosting a treaty. Where a treaty appears to be available only on the
website of the parent international organization, usually without any citation
identiûer, users are referred to the relevant website. For bilateral treaties, often
the only source it has been possible to ûnd is a non-English-language version
on one of the parties’ ofûcial websites, such as the parliamentary proceedings
approving the treaty. Users requiring a comprehensive list of written sources
should refer to the CTS, or to the Flare Index to Treaties, available at IALS
Digital.

For abbreviations used in the Table of Treaties reference should be made
to the list of abbreviations attached to the index in individual volumes.
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