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PREFACE

‘What are “reparations”?’, asks Yang Oun when a local Cambodian
non-governmental organisation (NGO) worker tries to inform him about
the reparations mandate of the Extraordinary Chambers in the Courts
of Cambodia (ECCC), a criminal tribunal set up by the Cambodian gov-
ernment and the United Nations in the capital Phnom Penh. Yang Oun
belongs to Cambodia’s ethnic Vietnamese minority and resides in one of
the many picturesque but poor floating villages on the Tonle Sap Lake,
roughly two-and-a-half-hour drive - and another hour boat ride - north
of Phnom Penh. During its reign 40 years ago, the Khmer Rouge perse-
cuted him and his community. Yang Oun lost many family members,
and he survived the atrocities because he fled to Vietnam. Years later,
he decided to participate in the trials ‘to tell everyone about our suffer-
ing’. Reparations were initially not on his mind, but it is a field in the
form that he is required to fill in for his application. My Cambodian col-
league patiently assists him, as Yang Oun has never learned the Khmer
script. | accompany this local NGO’s field mission in my capacity as an
advisor of the German development cooperation (Gesellschaft fiir Interna-
tionale Zusammenarbeit [GIZ]) to Cambodia’s largest human rights NGO
coalition.

On this beautiful, if sweltering, day in the wet season of 2008, I have
the feeling that much of our discussion gets lost in translation. The NGO
worker acknowledges the language difficulties - the Khmer and Vietnam-
ese language equivalents to the word ‘reparations’ are more similar to
monetary compensation. Yang Oun thinks for a moment and then asks
whether he could get some money to send his three kids to school and
perhaps organise a Buddhist ceremony for his deceased relatives. My col-
league explains that this is not possible as the ECCC’s mandate is limited
to ‘collective and moral reparations’. Yang Oun raises his eyebrows; my
colleague looks briefly at me and then says, ‘It means that you cannot
get money’. Yang Oun is unperturbed and with admirable logic retorts,
“Well, then I would like a school to be built in our community, so that our
children can learn’. The NGO worker replies that this is also not allowed

© Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781009166454
www.cambridge.org

Cambridge University Press & Assessment

978-1-009-16645-4 — Practices of Reparations in International Criminal Justice
Christoph Sperfeldt

Frontmatter

More Information

PREFACE

under the mandate and that it is anyway the government’s responsibility
to build schools - reparations should be for the personal harm he suffered
during the Khmer Rouge time. Yang Oun looks over the lake into the
distance and shrugs. “Well, I will be happy if the Tribunal can give justice’.
My Cambodian colleague seems satisfied with the answer and writes ‘jus-
tice’ into the reparations field of the application form.

The encounter with Yang Oun and many others in communities in
rural Cambodia showed me how abstract are international concepts,
such as reparations. Such concepts are often portrayed as universal in
their meaning but they are not self-evident in various local communities
around the world - indeed sometimes not even at the very institutions
promoting these concepts. In outreach activities that I attended, it often
felt as if the ECCC was engaging in an educational programme to convey
a concept that was too abstract and removed from people’s lives; and once
it took hold, it created expectations that the Court could not live up to.

Two years later, in 2010, I was asked by GIZ to advise the ECCC Vic-
tims Support Section (VSS) on their collective reparations programme.
Having worked for three years alongside Cambodian civil society to
move the trials against former senior Khmer Rouge cadres forward, I
was enticed by the prospect of engaging with activities that would focus
more on the survivors. Coming to the Court as an outsider, the first
thing that struck me was how contested the reparations mandate was
within the Court and among its legal and administrative professionals.
Many lawyers conveyed to me that it should not be the role of a criminal
court to engage in this type of work, and the administration was reluctant
to invest any resources into this aspect of the ECCC’s mandate. Both
lawyers and administrators believed that not much would happen any-
way. | wondered at the time, perhaps somewhat naively, wasn’t it a good
thing to do something for the survivors of the Khmer Rouge, when all
those previous years the focus had been merely on prosecuting a hand-
ful of suspected elderly perpetrators? Why was there so much resistance
within the Court to reparations! And why did the institution take on
these unwanted reparative functions in the first place! This experience
became the starting point when years later I decided to write my doctoral
dissertation at the Australian National University (ANU) on reparations
in international criminal justice.

These two experiences with the internal dynamics of these courts and
the way they engage with survivors provided two pieces in a larger puzzle
about how the idea of reparations gradually materialises in the world.
Other pieces were still missing. Yet, my experience showed me that this
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PREFACE

process is not linear but messy, marked by contestations and the com-
peting understandings and motivations of a range of different actors.
This process transcends the boundaries of courts and states, and reaches
simultaneously from local villages over courtrooms of internationalised
tribunals to the diplomatic arenas where global justice and reparations
frameworks are negotiated and legalised. This book is an attempt to iden-
tify these pieces and, where possible, to put them together - although I
am aware of the fact that no coherent picture might emerge in the end.

As someone who has worked both practically around such tribunals
and now reflects on them academically, I have often pondered how to
overcome the continuing divide between scholars and practitioners.
Jens Meierhenrich noted that many who are theoretically imaginative
about international criminal courts have only little practical experience,
and most of those who are experienced with their operation have feeble
theoretical imagination. In contrasting the twin dangers ‘imagination
without knowledge’ and ‘knowledge without imagination’,! he points to
some of the challenges involved with integrating in-depth empirical work
with creative theorising.? Some of the best theoretical work I have come
across in my review of the literature for this book had little grounding
in empirical research, while many practitioners with inside knowledge of
the courts and their practices struggle to articulate broader theoretical
insights that go beyond the mere descriptive. My experience around the
ECCC has made me realise that grasping the day-to-day reality of the
work of lawyers, administrators, NGO intermediaries, diplomats, survi-
vor representatives and so many more is key to explaining the operation
and effects of international criminal justice, even more so in relation to
reparations.

My background influences my positioning as a scholar. The experi-
ences in Cambodia and beyond gave me a preconception that address-
ing questions of justice in the aftermath of mass atrocities is important
to survivors, even decades after the violations occurred. I was personally
involved in a number of events that I describe in this book - ranging from
my engagement with Cambodian NGOs on ECCC-related outreach and
victim participation activities through my GIZ assignment at the Cam-

bodian Human Rights Action Committee (CHRAC, 2007-2010) to my

! Borrowed from Alfred North Whitehead’s quote, ‘fools act on imagination without
knowledge, pedants act on knowledge without imagination’.
2

2 Meierhenrich, Jens, 2014, ‘The Practice of International Law: A Theoretical Analysis’,
76(3-4) Law & Contemporary Problems, 1-83, 1-2.

xi
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PREFACE

advisory role at the ECCC VSS (2010-2011) where I was involved in,
among other things, the reparations consultations for civil parties in Case
002. Even after my GIZ jobs had come to an end, I continued to visit
Cambodia regularly in my capacity as deputy director of the Asian Inter-
national Justice Initiative (2012-2017) - a joint programme of the Center
for Human Rights and International Justice at Stanford University and
the East-West Center - which supported a trial-monitoring programme
at the ECCC. Observations from these experiences may have coloured
my perspective. Yet, overcoming the barriers between scholarly and practi-
tioner accounts requires acknowledging and dealing with such influences
in the research design.” Whilst my personal and professional engagement
with my research subject shaped this book in many ways, it also provided
me access and insider knowledge that I might otherwise not have had.
With legal professional networks operating and continuously migrating
across different international courts, it also gave me a head start for my
subsequent research at the International Criminal Court.

3 See Merry, Sally Engle, 2005, ‘Anthropology and Activism: Researching Human Rights
Across Porous Boundaries’, 28(2) Political and Legal Anthropology Review, 240-257.
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