
Cambridge University Press & Assessment
978-1-009-15848-0 — Constitutional and Administrative Law
Roger Masterman , Colin Murray 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Constitutional and Administrative Law

Third Edition

Using numerous topical examples and a clear structure, this third edition textbook provides

an accessible, discursive and scholarly treatment of the key contemporary issues in UK

public law. Drawing upon their extensive teaching and research experience, Roger

Masterman and Colin Murray offer an engaging account of the key topics which make

up a constitutional and administrative, or public, law syllabus. Controversial issues and

broader debates are highlighted throughout the text, allowing the reader to develop a

strong understanding of both the application of key topics in the field and the socio-

political context in which the constitution has developed. This fully revised edition includes

detailed analysis of recent significant cases, the constitutional implications of the Covid-19

pandemic and a dedicated chapter on the consequences of Brexit.

ROGER MASTERMAN is Professor of Constitutional Law at Durham Law School, where he

teaches UK Constitutional Law and Comparative Constitutional Law. He is Joint General

Editor of the journal Public Law, and a member of the executive committee of the UK

Constitutional Law Association.

COLIN MURRAY teaches Constitutional Law and Counter-Terrorism Law at Newcastle Law

School. His research focuses on challenges to a democratic constitutional order. He has

appeared as an expert witness before multiple parliamentary committees and served as a

specialist adviser to the Select Committee on the Draft Prisoner Voting Bill in 2013.

www.cambridge.org/9781009158480
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-15848-0 — Constitutional and Administrative Law
Roger Masterman , Colin Murray 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

www.cambridge.org/9781009158480
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-15848-0 — Constitutional and Administrative Law
Roger Masterman , Colin Murray 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Constitutional and
Administrative Law
Third Edition

Roger Masterman
Durham University

Colin Murray
Newcastle University

www.cambridge.org/9781009158480
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-15848-0 — Constitutional and Administrative Law
Roger Masterman , Colin Murray 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

University Printing House, Cambridge CB2 8BS, United Kingdom

One Liberty Plaza, 20th Floor, New York, NY 10006, USA

477 Williamstown Road, Port Melbourne, VIC 3207, Australia

314–321, 3rd Floor, Plot 3, Splendor Forum, Jasola District Centre, New Delhi – 110025, India

103 Penang Road, #05–06/07, Visioncrest Commercial, Singapore 238467

Cambridge University Press is part of the University of Cambridge.

It furthers the University’s mission by disseminating knowledge in the pursuit of
education, learning, and research at the highest international levels of excellence.

www.cambridge.org
Information on this title: www.cambridge.org/highereducation/isbn/9781009158480
DOI: 10.1017/9781009158497

First edition © Pearson Education Limited 2013
Second edition © Pearson Education Limited 2018
Third edition © Roger Masterman and Colin Murray 2022

This publication is in copyright. Subject to statutory exception
and to the provisions of relevant collective licensing agreements,
no reproduction of any part may take place without the written
permission of Cambridge University Press.

First edition published by Pearson Education Limited 2013
Second edition published by Pearson Education Limited 2018
This third edition published by Cambridge University Press 2022

Printed in the United Kingdom by TJ Books Limited, Padstow, Cornwall 2022

A catalogue record for this publication is available from the British Library.

Library of Congress Cataloging-in-Publication Data
Names: Masterman, Roger, author. | Murray, Colin (Colin R. G.), author.
Title: Constitutional and administrative law / Roger Masterman, Durham University; Colin Murray,
Newcastle University.

Other titles: Exploring constitutional and administrative law.
Description: Third edition. | Cambridge, United Kingdom ; New York, NY : Cambridge University Press,
2022. | Includes bibliographical references and index.

Identifiers: LCCN 2021053906 | ISBN 9781009158480 (hardback) | ISBN 9781009158503 (paperback) |
ISBN 9781009158497 (epub)

Subjects: LCSH: Constitutional law–Great Britain. | Administrative law–Great Britain. |
LCGFT: Textbooks.

Classification: LCC KD3930 .M37 2022 | DDC 342.41–dc23/eng/20211223
LC record available at https://lccn.loc.gov/2021053906

ISBN 978-1-009-15848-0 Hardback
ISBN 978-1-009-15850-3 Paperback

Additional resources for this publication at www.cambridge.org/masterman-murray

Cambridge University Press has no responsibility for the persistence or accuracy
of URLs for external or third-party internet websites referred to in this publication
and does not guarantee that any content on such websites is, or will remain,
accurate or appropriate.

www.cambridge.org/9781009158480
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-15848-0 — Constitutional and Administrative Law
Roger Masterman , Colin Murray 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Brief Contents

Preface to the Third Edition page xiii
Table of Cases xvi

Table of UK Legislation xxxv

Table of UK Statutory Instruments l

Table of European Instruments lii

Table of Overseas and International Instruments lvi

PART I CONSTITUTIONAL REGULATION IN THE ABSENCE OF
A CODIFIED CONSTITUTION

1 The Purposes and Characteristics of Constitutions 3

2 The Domestic Sources of the UK Constitution 23

3 The UK Constitution and International Legal Orders 61

4 Brexit and the UK Constitution 85

5 Law, Politics and the Nature of the UK Constitution 116

PART II THE THEORY AND PRACTICE OF THE UK CONSTITUTION

6 Parliamentary Sovereignty 145

7 The Rule of Law 211

8 Separation of Powers 253

9 Principles of Political and Parliamentary Accountability 287

v

www.cambridge.org/9781009158480
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-15848-0 — Constitutional and Administrative Law
Roger Masterman , Colin Murray 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

PART III CENTRAL GOVERNMENT IN THE UNITED KINGDOM

10 The Executive 315

11 Parliament (I): The House of Commons 353

12 Parliament (II): The House of Lords 387

13 The UK Supreme Court and the Office of Lord Chancellor: Towards an

Independent Judicial Branch? 413

PART IV DECENTRALISED GOVERNMENT IN THE
UNITED KINGDOM

14 The United Kingdom’s Devolution Arrangements 435

15 Devolution and the UK Constitution 477

PART V ACCOUNTABILITY (I): SCRUTINY, OPENNESS AND
GOOD ADMINISTRATION

16 Parliamentary Scrutiny of Government 519

17 The Parliamentary Ombudsman 538

18 Freedom of Information 556

PART VI ACCOUNTABILITY (II): THE COURTS

19 Judicial Review of Administrative Action: Theory, Procedure and Remedies 581

20 Judicial Review of Administrative Action: Grounds for Review 622

21 The European Convention on Human Rights 684

22 The Human Rights Act 1998 742

23 Political Freedoms and Democratic Participation 787

Index 822

vi Brief Contents

www.cambridge.org/9781009158480
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-15848-0 — Constitutional and Administrative Law
Roger Masterman , Colin Murray 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

 Contents

Preface to the Third Edition page xiii
Table of Cases xvi

Table of UK Legislation xxxv

Table of UK Statutory Instruments l

Table of European Instruments lii

Table of Overseas and International Instruments lvi

PART I CONSTITUTIONAL REGULATION IN THE ABSENCE OF
A CODIFIED CONSTITUTION

1 The Purposes and Characteristics of Constitutions 3

Chapter Outline 3

The Nature and Purpose of Constitutions 3

Characteristics of Constitutions: Does the United Kingdom Have a Constitution? 5

The Content of Constitutions 10

Forms of Constitutions 13

The UK Constitution 17

Practice Questions 21

Further Reading 21

2 The Domestic Sources of the UK Constitution 23

Chapter Outline 23

Introduction: Building a Constitution from Mixed Materials 23

Legal Sources of the Constitution 24

Non-Legal Sources of the Constitution 45

Conclusion 57

Practice Questions 59

Further Reading 59

3 The UK Constitution and International Legal Orders 61

Chapter Outline 61

Introduction: External Sources of Constitutional Law? 61

Public International Law 63

vii

www.cambridge.org/9781009158480
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-15848-0 — Constitutional and Administrative Law
Roger Masterman , Colin Murray 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Conclusion 83

Practice Questions 84

Further Reading 84

4 Brexit and the UK Constitution 85

Chapter Outline 85

Introduction: The Awkward Relationship 85

The European Union 86

Brexit: The UK’s Withdrawal from the European Union 103

Conclusion 114

Practice Questions 115

Further Reading 115

5 Law, Politics and the Nature of the UK Constitution 116

Chapter Outline 116

Introduction: The Relationship between Law and Politics 117

Two Competing Ideas of Constitutionalism 121

Judges and Political Questions 127

The Differing Responses of Law and Politics Illustrated 135

Conclusion: The Legalisation of the United Kingdom Constitution? 139

Practice Questions 140

Further Reading 140

PART II THE THEORY AND PRACTICE OF THE UK CONSTITUTION

6 Parliamentary Sovereignty 145

Chapter Outline 145

Introduction 145

Diceyan Orthodoxy: The Legally Unlimited Power of Parliament 146

Parliamentary Sovereignty: A Legal or Political Construct? 149

Can Parliament Impose Limitations upon Its Own Legislative Competence? 157

Can Parliament Amend the Primary Legislative Process? 164

The Relationships between Primary Legislation and Other Sources of Law 173

The Human Rights Act 1998 190

The Influence of – and the UK’s Exit from – the European Union 193

Brexit: Reclaiming Sovereignty? 203

Conclusion 207

Practice Questions 209

Further Reading 209

7 The Rule of Law 211

Chapter Outline 211

Introduction 211

The Rule of Law’s Domain 212

The Core Rule of Law 217

The Extended Rule of Law 230

The Substantive Rule of Law 247

viii Contents

www.cambridge.org/9781009158480
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-15848-0 — Constitutional and Administrative Law
Roger Masterman , Colin Murray 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Conclusion 251

Practice Questions 251

Further Reading 252

8 Separation of Powers 253

Chapter Outline 253

Introduction 253

The Theory and Aims of Separation of Powers 255

Governmental Institutions and Functions 259

Separation of Powers in the United Kingdom (I): Partially Separated Institutions? 268

Separation of Powers in the UK Constitution (II): A Partial Division of Functions? 276

Constitutional Checks and Balances 280

Conclusion 283

Practice Questions 285

Further Reading 285

9 Principles of Political and Parliamentary Accountability 287

Chapter Outline 287

Introduction 287

Political and Legal Accountability Distinguished 289

Individual Ministerial Responsibility 294

Sanctions and Effectiveness 302

Conclusion 310

Practice Questions 310

Further Reading 310

PART III CENTRAL GOVERNMENT IN THE UNITED KINGDOM

10 The Executive 315

Chapter Outline 315

Introduction 315

From Absolute Monarchy to the Modern Executive 316

The Composition and Role of the Modern Executive 327

Conclusion 350

Practice Questions 351

Further Reading 352

11 Parliament (I): The House of Commons 353

Chapter Outline 353

Introduction: Parliament 353

The Composition of the House of Commons 355

The Role and Functions of the House of Commons 362

The Pre-eminent House of Parliament 372

The Question of ‘Elective Dictatorship’ 375

Towards a Rebalancing of Executive/Legislative Relations? 376

Electoral Systems and Electoral Reform 378

The Review of Westminster Constituency Boundaries 383

ix Contents

www.cambridge.org/9781009158480
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-15848-0 — Constitutional and Administrative Law
Roger Masterman , Colin Murray 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Conclusion 385

Practice Questions 385

Further Reading 385

12 Parliament (II): The House of Lords 387

Chapter Outline 387

Introduction 387

The Composition of the House of the Lords 388

The Role of the House of Lords 395

Reform of the House of Lords 404

Conclusion 410

Practice Questions 411

Further Reading 412

13 The UK Supreme Court and the Office of Lord Chancellor: Towards an

Independent Judicial Branch? 413

Chapter Outline 413

Introduction 413

The Apex of the UK Judicial System Prior to the Constitutional Reform Act 2005 414

The Pressure for Institutional Reform of the Judiciary 418

The Constitutional Reform Act 2005 422

Conclusion 429

Practice Questions 430

Further Reading 430

PART IV DECENTRALISED GOVERNMENT IN THE
UNITED KINGDOM

14 The United Kingdom’s Devolution Arrangements 435

Chapter Outline 435

Introduction 435

From Union to Devolution 437

Devolution in Practice: Scotland 445

Devolution in Practice: Wales 454

Devolution in Practice: Northern Ireland 461

Brexit and Devolution 471

Conclusion 473

Practice Questions 475

Further Reading 475

15 Devolution and the UK Constitution 477

Chapter Outline 477

Introduction 477

Subordinate Legislatures 478

The English/West Lothian Question 499

Tackling the English/West Lothian Question 504

Conclusion 515

x Contents

www.cambridge.org/9781009158480
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-15848-0 — Constitutional and Administrative Law
Roger Masterman , Colin Murray 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Practice Questions 515

Further Reading 516

PART V ACCOUNTABILITY (I): SCRUTINY, OPENNESS AND
GOOD ADMINISTRATION

16 Parliamentary Scrutiny of Government 519

Chapter Outline 519

Introduction 519

Scrutiny in Parliament 521

Reforming Parliamentary Scrutiny: The Wright Reforms 530

Assessing Parliamentary Scrutiny of Government 532

Conclusion 536

Practice Questions 537

Further Reading 537

17 The Parliamentary Ombudsman 538

Chapter Outline 538

Introduction 538

The Work of the Parliamentary Ombudsman 540

Remedies and Redress 547

Efficiency and Effectiveness 550

Conclusion 553

Practice Questions 554

Further Reading 554

18 Freedom of Information 556

Chapter Outline 556

Open Government and Effective Accountability 556

Towards Freedom of Information Legislation 558

The Freedom of Information Act 2000 561

Assessing the Impact of the Freedom of Information Act 573

Conclusion 577

Practice Questions 577

Further Reading 577

PART VI ACCOUNTABILITY (II): THE COURTS

19 Judicial Review of Administrative Action: Theory, Procedure and Remedies 581

Chapter Outline 581

Introduction 581

Judicial Review’s Constitutional Role 582

Procedural Elements of Judicial Review 594

Remedies Available under Judicial Review 616

Conclusion 619

Practice Questions 620

Further Reading 620

xi Contents

www.cambridge.org/9781009158480
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-15848-0 — Constitutional and Administrative Law
Roger Masterman , Colin Murray 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

20 Judicial Review of Administrative Action: Grounds for Review 622

Chapter Outline 622

Introduction 622

Illegality 625

Irrationality 641

Procedural Impropriety 653

Legitimate Expectations 671

Conclusion 681

Practice Questions 682

Further Reading 682

21 The European Convention on Human Rights 684

Chapter Outline 684

Introduction 684

The Nature of Human Rights 685

The Development of the ECHR and Associated Institutions 699

The Rights and Freedoms Protected under the ECHR 706

Human Rights and Trade-Offs under the ECHR 724

Conclusion 738

Practice Questions 739

Further Reading 740

22 The Human Rights Act 1998 742

Chapter Outline 742

Introduction 742

From Civil Liberties to Human Rights 743

Incorporating the Convention 747

The HRA and Legislation 757

Employing the Convention Rights under the HRA 771

Towards a Bill of Rights for the United Kingdom? 780

Conclusion 783

Practice Questions 784

Further Reading 785

23 Political Freedoms and Democratic Participation 787

Chapter Outline 787

Introduction 787

Freedom of Expression 789

Freedom of Assembly 799

Liberty 808

Voting Rights 814

Conclusion 819

Practice Questions 820

Further Reading 820

Index 822

xii Contents

www.cambridge.org/9781009158480
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-15848-0 — Constitutional and Administrative Law
Roger Masterman , Colin Murray 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

Preface to the Third Edition

‘[M]uch constitutional water has passed under the bridge’1 since the previous edition of this

textbook was finalised, in November 2017. This new edition contains substantially rewrit-

ten and updated content, reflecting the most significant developments of the last four years.

When our previous edition was being finalised, for all that the UK electorate had voted in

favour of the UK’s withdrawal from the EU, the negotiation of that departure, the specifics

of the future relationships between the EU and the UK, and the legacies of EU membership

for the UK constitutional order, all remained unclear. The intervening years have brought

some degree of clarity, at least as to the general contours of the post-Brexit landscape, but

given that Brexit – to adopt a phrase often used in the context of devolution – is very much

a process and not an event, the implications of the UK’s departure from the EU have yet to

be fully realised.

Many of the revisions to this third edition of Constitutional and Administrative Law

address the questions posed by Brexit for our understandings of the Constitution. Most

pertinently, a new chapter considers the effects of Brexit on the UK constitutional order

(Chapter 4). As well as providing a summary of the UK’s previous relationship with the EU

and its various institutions – highlighting some of the sites of tension between these

formerly interlocking legal orders – this chapter traces the Brexit process, providing an

essential timeline and the contextual backdrop to discussions elsewhere in the book.

As a result of the near-pervasive influence of Brexit over constitutional developments in

the UK, subsequent chapters have also been substantially revised to address the effects and

legacy of EU membership and the processes of the UK’s departure. The implications of

Brexit in three specific fields of coverage are worthy of note here. First, our chapter on

parliamentary sovereignty (Chapter 6) now considers the mechanics of withdrawal – via

consideration of the ‘retention’ of EU laws in the domestic legal order – as well as the legacy

of the debates concerning the ‘competing’ supremacies of Westminster legislation and

EU laws.

Secondly, as well as influencing our understanding of constitutional principle, Brexit

has also profoundly affected the politics of the UK’s Constitution, and the balance of

powers between government and Parliament in particular. The tumultuous 2017–2019

1 Re Allister [2021] NIQB 64, [96].

xiii
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period – during which the government often found itself unable to assert its traditional

influence over the business of the House of Commons – is considered in a revised chapter on

the lower house of the UK Parliament (Chapter 11).

Thirdly, institutional relations between Westminster and Whitehall and the devolved

institutions in Scotland, Wales and Northern Ireland have also been tested by the UK’s exit

from the EU: our chapters on devolution (Chapters 14 and 15) now consider the tensions

arising from the ‘centralised’ drivers of the Brexit process (including the strain placed on the

Sewel convention), and the additional asymmetry of the devolutionary arrangements

resulting from the Withdrawal Agreement’s Protocol on Ireland and Northern Ireland.

Brexit has by no means been the sole cause of constitutional development since 2017; the

Covid-19 pandemic has also served to highlight a number of vital constitutional issues.

These include deficiencies in the parliamentary scrutiny of legislation passed in ‘emergency’

circumstances, the ability of the executive to legislate using delegated powers (i.e. measures

that are often not fully scrutinised in Parliament), and – notwithstanding the parliamentary

stalemates of the 2017–2019 period – the relative speed with which executive dominance of

the legislature has returned to its characteristically central position among the consti-

tution’s institutional relationships.

In the light of the UK Supreme Court arguing in its 2019 decision in R (Miller) v Prime

Minister; Cherry v Advocate General for Scotland that ‘parliamentary accountability’

should be considered to be one of the ‘fundamental principles of our constitutional law’2

we have expanded our coverage of the topic (Chapter 9), placing it alongside our treatment

of the UK Constitution’s other core principles: parliamentary sovereignty; the rule of law;

and separation of powers (Chapters 6–8).

In addition to these major revisions, we have sought to reflect developments across the

book’s coverage. Our updated coverage of judicial decisions includes discussion of the

Miller; Cherry decision, the Supreme Court’s decision in R (Privacy International) v

Investigatory Powers Tribunal3 and the European Court of Human Rights’ Grand Chamber

decision in Big Brother Watch v United Kingdom,4 to mention but a few highlights.

Alongside this, we examine developments and proposals with the potential to significantly

impact on the constitution and its operation, including: the proposed repeal of the Fixed-

term Parliaments Act 2011; the Independent Review of Administrative Law; and the

Independent Review of the Human Rights Act.

This new edition of Constitutional and Administrative Law is the first to be published by

Cambridge University Press. Our profound thanks are due to Caitlin Lisle for her enthusi-

astic support for the project, to the reviewers who provided generous feedback and sugges-

tions regarding our earlier text, and to Marianne Nield and Nicola Chapman for

shepherding this edition of our textbook towards publication. We remain indebted to Zoë

Botterill who – as our commissioning editor at Pearson – supported this text at its inception.

Across the editions of this book, our colleagues and our students at Durham and

Newcastle have helped to support and shape our ideas and approaches to presenting and

2 [2019] UKSC 41, [41]–[48].
3 [2019] UKSC 22; [2020] AC 491.
4 Application No. 58170/13 [2021] ECHR 439.

xiv Preface to the Third Edition
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assessing the UK’s constitutional arrangements. For reading draft chapters, providing

suggestions and materials, or simply discussing issues raised in what follows, our gratitude

is particularly due to Alan Greene, Kathryn Hollingsworth, Shivaraj Huchhanavar, Josh

Jowitt, Nick Kilford, Ian Leigh, Matt Nicholson, Lucinda Maer, Conall Mallory, Aileen

McHarg, Jo Murkens, Aoife O’Donoghue, Gavin Phillipson, Hélène Tyrrell, Se-shauna

Wheatle and Thomas Yeon.

Given the successive lockdowns of 2020 and 2021, our families have been exposed to

more of the updating and rewriting process than – we suspect – they would have either

anticipated or liked. Our thanks here – to Laura, Rufus and Evie and to Aoife, Aoibhlínn and

Méalla – cannot repay the debts owed for their encouragement, (feigned?) interest

and forbearance.
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