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In Malone v. UK (Plenary 1984), the right to an effective domestic remedy in the
European Convention on Human Rights Article 13 was famously described as one
of the most obscure clauses in the Convention. Since then, the European Court
of Human Rights has reinforced the scope and application of the right. Through
an analysis of virtually all of the Court’s judgments concerning Article 13, the
book exhaustively accounts for the development and current scope and content of
the right. The book also provides normative recommendations on how the Court
could further develop the right, most notably how it could be a tool to regulate the
relationship between domestic and international protection of human rights. In
doing so, the book situates itself within larger debates on the enforcement of the
entire Convention such as the principle of subsidiarity and the procedural turn in
the Court’s case law.
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Preface

The idea and inspiration for writing this book came to me when I was working
in the Legislation Department of the Norwegian Ministry of Justice (2008—
2012). | was the Norwegian expert in the Council of Europe Committee
of Experts for the improvement of procedures of the protection of human
rights (DH-PR) and participated actively in the process of the reform of the
European Court of Human Rights and the system for protection of human
rights under the European Convention on Human Rights. It struck me that
everyone talked about how the key to saving the Court and reforming the sys-
tem was the improvement of domestic remedies. Yet, no one really knew what
was required by the one Article in the Convention that explicitly deals with
domestic remedies — Article 13. This was, at least partly, due to the fact that the
Court’s case law was abundant, but, at the same time, not very illuminating,
However, we also knew that something could be in the offing. The Court had
slowly started to reinforce the scope of application of Article 13, most nota-
bly through the Grand Chamber judgment Kudla v. Poland (2000), and the
calls for achieving a more subsidiary protection of human rights seemed to be
unequivocal and growing steadily. At the same time, we were acutely aware of
the fact that whenever there is courtmade development in law, questions on
limits and legitimacy arise. Was this mysterious provision a sleeping beauty
about to awake, or was it better tucked back into sleep?

The Faculty of Law at the University of Oslo granted me the opportunity
to write a Ph.D. on this subject matter. This book is a thoroughly updated and
revised version of my thesis for the degree of Ph.D., defended at the Faculty of
Law, University of Oslo, in March 2017. The book is up to date with case law
and literature as of November 1, 2021.

The fundament of the book is an analysis of the Court’s judgments in
Grand Chamber and Chambers in which the keyword search function of the
Hudoc database identifies Article 13 as a keyword. As of November 1, 2021, this

xiil
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Xiv Preface

amounts to 2,534 judgments (approximately 13 percent of all the Court’s judg-
ments rendered in Chambers and Grand Chamber). The analysis shows that,
in particular, as from the year 2000, there has been a certain development in
the case law. Most notably, the Court, now, actually considers whether Article
13 has been violated in addition to substantive Articles. The Court, also, per-
forms a stricter assessment of many requirements arising under Article 13, for
example, how an aggregate of remedies may be effective and how the domes-
tic remedial authority must deal with the substance of the Convention com-
plaint. The Court, also, increasingly specifies the relief required in concrete
situations, most notably, compensation for nonpecuniary damages in more
and more scenarios. However, although Article 13 is starting to come into age,
there is still considerable uncertainty both regarding the role that Article 13
has in the system of protection of human rights under the Convention and the
content and scope of specific obligations.

The book concludes by providing normative advice with regard to how the
Court’s case law could further develop, most notably by illustrating the role
that Article 13 could have in regulating the relationship between international
and national protection of human rights. In doing so, the book situates Article
13 within larger debates of the Convention system, such as the procedural turn
in the Court’s case law, the enforcement of the entire Convention, and the
interpretation and application of the principle of subsidiarity.
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Plenary, Grand Chamber, Committee, or decision to identify deviations from
judgments in Chamber, for example, Nada v. Switzerland (Grand Chamber
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