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�e Internalisation of Investment Treaties 

and the Rule of Law Promise

n. jansen calamita and ayelet berman

1.1 Introduction

Over the past thirty years, international treaties for the promotion and 
protection of investment have proliferated, with over 3,000 such treaties 
concluded. �e bulk of these treaties were concluded in the 1990s and 
2000s, largely between developed and developing states.

In general structure, investment treaties provide special protections to 
foreign investors in host states, such as protections against discrimina-
tion, arbitrary treatment and uncompensated expropriation, as well as 
guarantees of fair and equitable treatment. �e scope of coverage of these 
protections is broad. Generally speaking, the disciplines imposed by these 
treaties are applicable in respect of any measure attributable to the state in 
respect of a covered investment or investor, regardless of the subject mat-
ter of the measure (e.g. environment, public health, energy policy, etc.), 
regardless of the responsible organ of government and regardless of the 
sector of the investment. In addition, investment treaties establish spe-
cialised dispute settlement mechanisms. Under the treaties, foreign inves-
tors may bring claims for breach of the treaty against the host state before 
an international arbitration tribunal, generally without having to go 
rst 
through the host state’s domestic courts.

Traditionally, two theories have been advanced for how host states 
might bene
t from entering into investment treaties. �e 
rst theory is 
that – by o	ering special protections to foreign investors – investment 
treaties help developing states attract foreign investment.1

 1 For an early statement of the justi
cation, see Earl Snyder, ‘Protection of Private Foreign 
Investment: Examination and Appraisal’ (1961) 10 International and Comparative Law 
Quarterly 469, 92 (quoting Hartley Shawcross, one of the originators of the ill-fated 
Organisation for Economic Co-operation and Development [OECD] Dra� Convention on 
the Protection of Foreign Property: ‘�e quid pro quo for the States’ undertaking is, in fact, 
in the English vernacular, the provision of the quids, that the capital importing countries, in 
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�e second theory is that – by way of additional e	ect – investment 
treaties have positive e	ects on national governance in the host state. 
On this latter theory, because of a desire to avoid liability for breaches 
of investment treaties, developing states will internalise consideration 
of their international legal obligations into their governmental decision 
making, reform their decision-making processes, and thereby, over time, 
improve the rule of law not just for foreign investors but also for all those 
within their territories.2 As Roberto Echandi has put it, the fear of arbitra-
tion by foreign investors should act as ‘a deterrent mechanism’ against 
short-term policy reversals and ‘assist developing countries in promot-
ing greater e	ectiveness of the rule of law at the domestic level’.3 Or, as 
Stephan Schill has asserted, ‘[d]amages as a remedy su�ciently pressure 
States into complying with and incorporating the normative guidelines of 
investment treaties into their domestic legal order’.4

Such claims have not been based upon empirical evidence regard-
ing the actual e	ects of investment treaties on state governance. Rather, 

 4 Stephan W. Schill, �e Multilateralization of International Investment Law (Cambridge 
University Press, 2009), 377.

 3 Roberto Echandi, ‘What Do Developing Countries Expect from the International Investment 
Regime?’, in Jose E. Alvarez and Karl P. Sauvant (eds.), �e Evolving International Investment 
Regime: Expectations, Realities, Options (Oxford University Press, 2011), 13.

 2 See, for example, Salacuse, �e Law of Investment Treaties, 113–14; Stephan W. Schill, 
‘International Investment Law and the Rule of Law’, in Je	rey Jowell, J. Christopher �omas 
and Jan van Zyl Smit (eds.), �e Importance of the Rule of Law in Promoting Development 
(Singapore Academy of Law, 2015) 81, 87–93; Rudolf Dolzer, ‘�e Impact of International 
Investment Treaties on Domestic Administrative Law’ (2005) 37 New York University 
Journal of International Law and Policy 972; Susan D. Franck, ‘Foreign Direct Investment, 
Investment Treaty Arbitration, and the Rule of Law’ (2006) 19 Paci�c McGeorge Global 
Business and Development Law Journal 337.

return for agreeing to abide by the generally recognized procedures of international law, will 
receive more private investment and with the capital, the bene
ts of the technical and com-
mercial skills which go with them than would otherwise be the case’). See also Jeswald W. 
Salacuse, �e Law of Investment Treaties (2nd ed., Oxford University Press, 2015), ch. 4.4(b); 
Jonathan Bonnitcha, Lauge N. S. Poulsen and Michael Waibel, �e Political Economy of 
the Investment Treaty Regime (Oxford University Press, 2017), 207; Beth A. Simmons, 
‘Bargaining over BITs, Arbitrating Awards: �e Regime for Protection and Promotion of 
International Investment’ (2010) 66 World Politics 12; Zachary Elkins, Andrew T. Guzman 
and Beth A. Simmons, ‘Competing for Capital: �e Di	usion of Bilateral Investment 
Treaties, 1960–2000’, in Geo	rey Garrett, Beth A. Simmons and Frank Dobbin (eds.), �e 
Global Di�usion of Markets and Democracy (Cambridge University Press, 2008), 220; Alan 
O. Sykes, ‘Public versus Private Enforcement of International Economic Law: Standing and 
Remedy’ (2005) 34 Journal of Legal Studies 631, 644. See generally, on credible commitment 
theory, Beth A. Simmons, ‘Treaty Compliance and Violation’ (2010) 13 Annual Review of 
Political Science 273, 276.
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proponents of this theory have based their views upon the content of the 
obligations in investment treaties and assumptions about state behav-
iour. Kingsbury and Schill, for example, have argued that the obligation 
to provide fair and equitable treatment – found in almost all investment 
treaties – ‘ought to prompt States to adapt their domestic legal orders to 
standards that are internationally accepted as conforming to the rule of 
law’.5 �us, they predict that the obligations contained in investment trea-
ties will ‘have e	ects over time on speci
c law and administrative practices 
within states’, and that these improvements in governance will not only 
inure to the bene
t of foreign investors but also ‘indeed to others under 
national law’.6 In other words, as a result of incorporating their investment 
treaty obligations into their dealings with foreign investors, host states can 
be expected to experience positive ‘rule of law’ spillover e	ects with regard 
to governance in the host state generally, such that improvements to the 
rule of law will be felt by all within the host state, not only covered foreign 
investors.7 We refer, henceforth, to this theory of the possible e	ects of 
investment treaties on national governance as the ‘rule of law thesis’.8

 5 Benedict Kingsbury and Stephan W. Schill, ‘Investor-State Arbitration as Governance: Fair 
and Equitable Treatment, Proportionality and the Emerging Global Administrative Law’ 
(2009) NYU School of Law Public Law Research Paper No. 09–46.

 6 Ibid. For a similar view, see also �omas Schultz and Cédric Dupont, ‘Investment 
Arbitration: Promoting the Rule of Law or Over-Empowering Investors? A Quantitative 
Empirical Study’ (2015) 25 European Journal of International Law 1147, 1161.

 7 See also Michael Reisman and Robert D. Sloane, ‘Indirect Expropriation and Its Valuation 
in the BIT Generation’ (2004) 75 British Yearbook of International Law 115, 117 (arguing 
that investment treaties will compel states with weak regulatory capacity to develop ‘an 
e	ective normative framework’ which includes, inter alia, ‘impartial courts, an e�cient and 
legally restrained bureaucracy, and the measure of transparency in decision’); Celine Tan, 
‘Reviving the Emperor’s Old Clothes: �e Good Governance Agenda, Development and 
International Investment Law’, in Stephan W. Schill et al. (eds.), International Investment 
Law and Development: Bridging the Gap (Edward Elgar, 2015), 147, 158–61 (saying, inter 
alia, that ‘the language of good governance, its associated rule of law narrative and their 
relationship to development outcomes have been used to justify the normative and insti-
tutional evolution of law and policy in [the area of international investment law]’). José 
Alvarez, ‘Are Corporations “Subjects” of International Law?’ (2011) 9 Santa Clara Journal 
of International Law 15–16 (providing an overview of the argument underlying the rule of 
law thesis).

 8 �e scholarship advancing the ‘rule of law’ thesis uses the term without de
nition, although, 
as noted in the text, some have stressed notions of due process, e	ectiveness, transpar-
ency, non-arbitrariness and accountability. �e general literature on the rule of law is vast. 
For an overview of di	erent de
nitional approaches to the rule of law, see, for example, 
Rachel Kleinfeld, ‘Competing De
nitions of the Rule of Law’, in �omas Carothers (ed.), 
Promoting the Rule of Law Abroad: In Search of Knowledge (Brookings Institution Press, 
2010), 31; Kevin E. Davis and Michael J. Trebilcock, ‘�e Relationship between Law and 
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Over the past 
�een years, there has been a signi
cant amount of 
empirical research on the impact of investment treaties on foreign direct 
investment (the 
ndings of which have yielded little consensus).9 In con-
trast, we still know little about the e	ects of investment treaties on gov-
ernance. Despite the rule of law thesis implicitly underlying much of the 
investment treaty discourse, and despite anecdotal indications that ‘the 
signature of international investment agreements by states was generally 
not followed by regulatory or institutional changes at the domestic level 
to enable states to meet their newly acquired commitments’,10 empiri-
cal studies examining the veracity of this claim have been rare. Mavluda 

Development: Optimists versus Skeptics’ (2008) 56 American Journal of Comparative 
Law 895; Brian Z. Tamanaha, On the Rule of Law: History, Politics, �eory (Cambridge 
University Press, 2004). See also United Nations, ‘Delivering Justice: Programme of Action 
to Strengthen the Rule of Law at the National and International Levels, Report of the 
Secretary General’, UN Doc A/66/749 (16 March 2012), at para 2:

[T]he rule of law [i]s a principle of governance in which all persons, insti-
tutions and entities, public and private, including the State itself, are 
accountable to laws that are publicly promulgated, equally enforced and 
independently adjudicated, and which are consistent with international 
human rights norms and standards. It requires, as well, measures to ensure 
adherence to the principles of supremacy of law, equality before the law, 
accountability to the law, fairness in the application of the law, separation of 
powers, participation in decision making, legal certainty, avoidance of arbi-
trariness and procedural and legal transparency.

 9 See, for example, Josef C. Brada, Zdenek Drabek and Ichiro Iwasaki, ‘Does Investor 
Protection Increase Foreign Direct Investment? A Meta-Analysis’ (2020) Journal of 
Economic Surveys 34; Lauge N. S. Poulsen, ‘�e Importance of BITs for Foreign Direct 
Investment and Political Risk Insurance: Revisiting the Evidence’ (2010) Yearbook on 
International Investment Law and Policy 539; UNCTAD, �e Impact of International 
Investment Agreements on Foreign Direct Investment: An Overview of Empirical Studies 
1998–2014 (2014) UNCTAD IIA Issue Note; Simmons, ‘Bargaining over BITS, Arbitrating 
Awards: �e Regime for Protection and Promotion of International Investment’, 12 and 
29–30; Todd L. Allee and Clint Peinhardt, ‘Delegating Di	erences: Bilateral Investment 
Treaties and Bargaining over Dispute Resolution Provisions’ (2010) 54 International 
Studies Quarterly 1; Peter Eger and Valeria Merlo, ‘�e Impact of Bilateral Investment 
Treaties on FDI Dynamics’ (2007) 30 World Economy 1536; Andrew Kerner, ‘Why Should 
I Believe You? �e Costs and Consequences of Bilateral Investment Treaties’ (2009) 
53 International Studies Quarterly 73; Eric Neumayer and Laura Spess, ‘Do Bilateral 
Investment Treaties Increase Foreign Direct Investment to Developing Countries?’ (2004) 
33 World Development 1567; Jason W. Yackee, ‘Do Investment Treaties Work – In the Land 
of Smiles?’, in Julien Chaisse and Luke Nottage (eds.), International Investment Treaties 
and Arbitration Across Asia (Brill, 2017), 83.

 10 Andrea Saldarriaga and Kendra Magraw, ‘UNCTAD’s E	ort to Foster the Relationship 
between International Investment Law and Sustainable Development’, in Stephan W. Schill 
et al. (eds.), International Investment Law and Development: Bridging the Gap (Edward 
Elgar, 2015), 132.
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5the internalisation of investment treaties

Sattorova’s work on the impact of investment treaties on host state gov-
ernance is a notable exception.11 �e purpose of this book is to contribute 
towards 
lling this gap.

�ree assumptions about state behaviour underlie the rule of law thesis. 
�e 
rst assumption is that states make policy choices to seek to com-
ply with their international treaty obligations. �e second assumption is 
that – out of this desire to comply – states internalise their international 
investment obligations and that these obligations are taken into account 
in governmental decision making. �e third assumption is that this desire 
to comply with investment treaty obligations ultimately will become 
operationalised in the host state’s general dealings with all addressees of 
its legal and regulatory system.

�e rule of law thesis, moreover, is rooted in a traditional view about 
the way in which the international legal order functions. On this view, 
states a�rmatively seek to comply with their international treaty obliga-
tions12 either because it is in their self-interest to do so (they would not 
have consented to the treaty otherwise)13 or because they bene
t from 
the reciprocity of compliance.14 Further, when states are tempted not to 
comply, the argument goes, they face the threat of sanctions, which in 

 11 Mavluda Sattorova, �e Impact of Investment Treaty Law on Host States (Hart, 2018). 
See also Christine Coté, ‘Is It Chilly Out �ere? International Investment Agreements 
and Government Regulatory Autonomy’ (2014) 16 AIB Insights 14; Jason W. Yackee, ‘Do 
Investment Promotion Agencies Promote Bilateral Investment Treaties?’ (2013) Yearbook 
on International Investment Law and Policy 529 (examining the awareness of investment 
treaties among national providers of political risk insurance); Tom Ginsburg, ‘International 
Substitutes for Domestic Institutions: Bilateral Investment Treaties and Governance’ (2005) 
25 International Review of Law & Economics 107, 108 (carrying out a quantitative empirical 
analysis as to the impact of BITs on domestic governance); Josef Ostřanský and Facundo 
Pérez Aznar, ‘Investment Treaties and National Governance in India: Rearrangements, 
Empowerment, and Discipline’ (2021) 34 Leiden Journal of International Law 373.

 12 As Louis Henkin famously put it: ‘almost all nations observe almost all principles of inter-
national law and almost all of their obligations almost all of the time’. Louis Henkin, How 
Nations Behave (Columbia University Press, 1979), 47. See, for example, Harold H. Koh, 
‘Why Do Nations Obey International Law?’ (1996) 106 Yale Law Journal 2599.

 13 Abram Chayes and Antonia H. Chayes, ‘On Compliance’ (1993) 47 International 
Organization 175, 179–84; Kal Raustiala and David G. Victor, ‘�e Regime Complex for 
Plant Genetic Resources’ (2004) 58 International Organization 277 (arguing that compli-
ance is a sign that states join agreements with which they know they can comply).

 14 Robert O. Keohane, ‘A�er Hegemony: Cooperation and Discord in the World Political 
Economy’ (1984) 61 International A�airs 290; Simmons, ‘Treaty Compliance and 
Violation’, 275; Harold K. Jacobson and Edith Brown Weiss, ‘A Framework for Analysis’, 
in Edith Brown Weiss and Harold K. Jacobson (eds.), Engaging Countries: Strengthening 
Compliance with International Environmental Accords (MIT Press, 1998), 1, 2.
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turn provides a coercive incentive to comply and deters violations in the 
future.15 International relations literature explains this traditional inter-
national law approach through a ‘rational choice’ theory of the state. 
Rational choice theory considers the state to be rational, which is under-
stood to mean that when setting policies and taking decisions, the state 
undertakes a cost–bene
t analysis of alternative actions and their conse-
quences, and that it chooses the action which maximises its preferences.16 
Given the bene
ts of compliance and the costs of violation alluded to 
above, a rational choice model predicts that states, on balance, gain more 
from compliance, and as such, expects them, for the most part, to inter-
nalise their obligations and comply with them.17

�ere are good reasons to be sceptical of the assumptions underlying 
the rule of law thesis. First, the rational choice theory on which it is based 
simply does not re�ect the complexities of governance. Indeed, empirical 
studies on compliance with international law carried out in recent years 
illustrate how inconsistent compliance is and highlight the many domes-
tic and international factors that can impede it.18 Such impediments are 
ampli
ed in developing countries, where, as established in the law and 
development literature, low regulatory capacity, and/or the absence of a 
well-developed regulatory governance model, serve as a further hindrance 
to the internalisation of international obligations into governmental deci-
sion making.19

Second, internalising international investment obligations into the 
myriad processes of government is markedly demanding. �e pervasive 
presence of foreign investment throughout national economies is such 
that a wide range of entities and persons for whom the state is internation-
ally responsible may take measures of one kind or another with respect to 
a foreign investment or investor. �is wide range of entities and persons is 
re�ected in the wide range of actors that have taken measures giving rise 
to investment treaty arbitrations. According to a study of investor–state 

 15 Jacobson and Brown Weiss, ‘A Framework for Analysis’, 2.
 16 Duncan Snidal, ‘Rational Choice and International Relations’, in Walter Carlsnaes, 

�omas Risse and Beth A. Simmons (eds.), Handbook of International Relations (SAGE 
Publications, 2013), 85.

 17 Andrew Guzman, How International Law Works: A Rational Choice �eory (Oxford 
University Press, 2008); Robert O. Keohane, ‘Rational Choice �eory and International 
Law: Insights and Limitations’ (2002) 31 Journal of Legal Studies 307.

 18 See, for example, Oona A. Hathaway, ‘Between Power and Principle: An Integrated �eory 
of International Law’ (2005) 72 University of Chicago Law Review 469.

 19 Michael J. Trebilcock and Mariana M. Prado, Advanced Introduction to Law and 
Development (Edward Elgar, 2014).
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7the internalisation of investment treaties

treaty disputes by Zoe Williams, examining 584 arbitration cases from 
1990 to 2014, 61 per cent of cases were triggered primarily by administra-
tive measures; 26 per cent were triggered by legislative measures alone; 
and 11 per cent were related to judicial decisions.20 Moreover, the eco-
nomic sectors of the underlying investments in these disputes ranged 
across all aspects of the host economies, from investments in extractive 
industries to banking to construction to agriculture to the provision of 
public services (energy, water services, etc.) to manufacturing, transport 
and telecommunications.21

In this introductory chapter, we develop a framework for thinking 
about the internalisation of international treaty obligations in govern-
mental decision making that attempts to take account of the complexities 
of governance. In so doing, we lay out a typology of processes whereby 
international investment treaty obligations may be internalised and 
identify factors that may a	ect whether and to what extent interna-
tional investment law is internalised by the state. �is framework serves 
as the background for the main body of the book in which we present 
case studies addressing whether and how a select group of governments 
in Asia internalise international investment treaty obligations in their 
 decision-making processes: India, Indonesia, Myanmar, Republic of 
Korea, Singapore, Sri Lanka, �ailand and Viet Nam.22 �ese case studies 
serve as a foundation for testing our theoretical framework by empirically 
examining whether and to what extent these governments take investment 
treaty obligations into account in their governmental  decision-making 
processes and whether such internalisation has had spillover e	ects on 
governance in the state more generally.

�e organisation of this introduction is as follows. Section 1.2 begins by 
setting out the principal research questions with which we are concerned 

 20 Zoe P. Williams, ‘Risky Business or Risky Politics: What Explains Investor State Disputes?’, 
unpublished dissertation, Hertie School of Governance (2016), 42.

 21 Ibid., at 40–41. Using the World Bank sectoral classi
cation system, Williams noted dis-
putes across at least 
�een di	erent sectors: oil, gas and mining (25%); electric power and 
other energy (14%); construction (7%); banking and 
nance (6%); manufacturing (6%); 
agricultural, forest and 
sheries (6%); telecommunications (6%); transportation (5%); 
water and waste management (4%); food and beverage (3%); other services (3%); real estate 
(3%); hospitality/tourism (3%); healthcare and pharmaceuticals (2%); media (2%); other 
(3%); and unknown (2%).

 22 �e authors of these country-speci
c case studies are Da
na Atanasova (Singapore), 
Jonathan Bonnitcha (Myanmar), Sachinta Dias (Sri Lanka), Younsik Kim (South Korea), 
John Lumbantobing (Indonesia), Prabhash Ranjan (India), Tran Viet Dung (Viet Nam) 
and Teerawat Wongkaew (�ailand).
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in order to clarify the scope of our inquiry. We additionally set forth a def-
inition of ‘internalisation’ in the context of our thinking about the role of 
investment treaties in governmental decision making. Section 1.3 situates 
the project in the existing theoretical and empirical literature on the role 
of international law in state behaviour. Section 1.4 builds on the literature 
to set out a framework for exploring the internalisation of international 
investment treaties by governments. In Section 1.4, we operationalise the 
concept of internalisation and o	er a typology of the kinds of internalisa-
tion processes that states may adopt. In Section 1.5, we consider factors 
that may impact the internalisation of investment treaty obligations and 
the extent to which governments take those obligations into account in 
their decision making. Section 1.6 provides an introduction to the case 
studies that make up the core of this volume, addressing the issues of case 
selection and methodology.

1.2 De�nitions, Research Questions and Scope

For investment treaties to improve governmental administration, the 
obligations contained within them must have an e	ect on the decision-
making processes of government. �ey must be ‘internalised’ into the 
domestic regulatory system. Such internalisation is a foundational 
assumption to the claim of the rule of law thesis that investment treaties 
will improve domestic governance. Yet, as mentioned earlier, there are 
reasons to be sceptical about the degree of internalisation actually present 
in government and the role of international obligations in governmental 
decision making.

We de
ne ‘internalisation’ as referring to the formal and informal pro-
cesses by which the state’s international legal obligations are taken into 
account in governmental decision making. Our focus, within government, 
is on the executive, the public bureaucracy and the legislature. In setting 
this de
nition, we note two main decision-making situations in which 
governments may take international law into account. �e 
rst situation 
is when the government implements international law as a domestic law 
or regulation. In this situation, the government naturally considers inter-
national law because the international obligation forms the subject matter 
of the governmental measure. �e second situation is when the govern-
ment adopts a measure on a matter of domestic law or regulation, which is 
itself not directly related to international law. In this circumstance, while 
the government may take into consideration whether the adopted mea-
sure is in line or in tension with its international legal obligations, such 
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