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Administrative Appeals Tribunal, 70, 247, 

27132

appeals to the Federal Court, 279380

jurisdiction and caseload, 27236

procedure, 27839

reasons for reviewable decisions, 278

standing and parties, 27638

Administrative Decisions (Judicial Review) Act 

1977 (Cth), decisions subject to review 

under, 313315

decisions excluded under schedule 1, 318319

decisions made under an enactment, 

317318

decisions of an administrative character, 

315316

administrative law

constitutional law and, 334

historical context, 233

mechanisms, 16

need for administrative law, 5

to keep executive branch accountable, 

637

unique powers of the executive, 536

ongoing reform to, 19320

anti-corruption bodies, 19320

freedom of information, 19

rationale for, 7

statutory interpretation and, 16317

values, 14316

eïcient and efective use of government 
powers, 15316

the fair exercise of government power, 15

integrity in government, 15

the legality of government, 15

rationality in government, 15

Administrative Review Council, 19, 103, 107

characteristics of a tribunal and, 248

The Contracting Out of Government Services, 

5132, 84

damages and, 54536

grounds of review and, 386, 394

judicial review and, 318

justiciability and, 348

merits review and, 233, 236

Rule Making by Commonwealth Agencies, 91

administrative review tribunals, 247

Australian administrative tribunal 

framework, 271

Administrative Appeals Tribunal, 

272380

Commonwealth merits review tribunals, 

27132

state and territory administrative review 

tribunals, 28034

constitutional issues for tribunals

Commonwealth tribunals, 25032

state and territory tribunals, 25234

deonition of 8tribunal9, 248350
issues of tribunal design, 25536

appeal and review of tribunal decisions, 

27031

conferral of jurisdiction, 25738

independence, 26133

nature of review, 26738

procedure, 26335

role of government policy, 26839

specialist, generalist and super tribunals, 

25637

standing to seek review, 26637

transparency, 26536

tribunal membership, 258361

administrative tribunal decisions

status of tribunal decisions, 25435

amicus curiae, 36537

anti-corruption commissions. See standing 

investigative (anti-corruption) 

commissions

apprehended bias

exceptions to the rule against, 442

necessity, 44334

waiver, 44233

fair minded observer, 43133

nature of the decision-maker, 43335

situations giving rise to, 435

association, 439340

conduct, 43839

extraneous information, 44032

interest, 43538

Attorney-General

limits on judicial review and, 35031
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Auditors-General

independence, 14738

inquiry jurisdiction, process, and power, 

14637

outcome of investigations, 148

Australian Commission for Law Enforcement 

Integrity, 168

Australian Law Reform Commission, 19, 52

Australian Secret Intelligence Service, 42, 70

Australian Security Intelligence Organisation, 

42, 70, 117, 147

bad faith

as ground of review, 52032

bias rule, 430

actual bias, 43031

apprehended bias. See apprehended bias

Bland Report, 247

Boilermakers9 doctrine, 2839

Cabinet, 37340

Cabinet conodentiality, 39
informal nature of, 40

Cabinet documents

exemptions to freedom of information 

legislation and, 20233

Carltona principle, 471, 472

children overboard afair, 144
Cole Inquiry, 16536

constitutional law

administrative law and, 334

Council of Australasian Tribunals, 260, 263

Council of Australian Governments, 45, 203

COVID-19 pandemic

creation of National Cabinet, 44, 202

emergency powers during, 141

as example of a wicked problem, 18 

Victorian Ombudsman and, 151

Crown

deonition, 27
executive and, 2638

as tripartite institution, 27

Crown immunity, 5335

data breaches

Department of Immigration and Border 

Protection, 18233

Dataon principle, 48, 51, 83

delegated legislation

Constitution s 109 and, 10435

judicial review of, 116317

improper purpose, 12133

scope of grants of delegated legislative 

power, 118321

sub-delegation of legislative power, 12738

uncertainty, 12637

unreasonableness and proportionality, 12336

legislative regulation and parliamentary 

review of, 10536

parliamentary scrutiny and 

disallowance, 110315

public consultation, regulatory impact 

statements and human rights 

compatibility, 10639

publication requirements, 109

sunsetting, 115316

need for, 9637

types of delegated legislation and 

delegates, 9334

delegatus non potest delegare, 99, 127

documents

access to documents through freedom of 

information legislation, 19334

Cabinet documents

exemptions to freedom of information 

legislation and, 20233

deliberative documents, 20439

power to request documents, 139341

Documents on Australian Defence and Foreign 

Policy 196831975, 179380, 184

executive

Commonwealth and state executives, 44

Crown and, 2638

as indivisible and plural entity, 3132

inferior courts and, 3031

judiciary and, 2839

parliament and, 30

policy-making and, 8738

Executive Council, 33, 4031, 60, 63, 68

executive entities

Cabinet, 37340

departments and the public service, 4132

Executive Council, 4031

Government Business Enterprises, 43

King and his representatives, 3234
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ministerial staf, 37
ministers, 3437

statutory authorities, 4233

executive power

classes of executive power. See executive 

power, classes of

Commonwealth executive power, 5738

scope of, 57

State executive power, 58

statutory powers. See statutory powers

executive power, classes of, 59

executive power of the King, 6334

Governor-General, 59

non-statutory powers. See non-statutory 

powers

powers conferred directly by the 

Constitution, 59

regulation of constitutional powers by 

statute, 64

reserve powers. See reserve powers

state governors, 63

exemptions to freedom of information 

legislation, 1993201

class-based exemptions

absolute or conditional exemptions, 

20334

Cabinet documents, 20233

conditional exemptions

deliberative documents, 20439

diferent approaches to the public interest 
test, 209311

harm or prejudice element, 20132

Federal Circuit Court and Family Court of 

Australia, 295, 30334, 306, 313

Federal Court of Australia, 303, 306,  

313

judicial review in, 30233

fettering discretion, 49435

acting under dictation, 49538

innexible application of policy, 4983501
Fitzgerald Inquiry, 16336

fraud

as ground of review, 519320

freedom of information

ongoing reform to administrative law and, 

19

outsourcing and, 52

freedom of information legislation

access to oïcial information through, 19233
access to documents, 19334

agencies covered, 19536

exemptions. See exemptions to freedom 

of information legislation

fees and charges, 196

information about third parties, 19638

objects of Commonwealth legislation, 19031

obligations upon agencies, 191

government accountability

modern challenges to, 17318

outsourcing and privatisation, 17318

wicked problems, 18

reasons for

democratic justiocations of 
accountability, 8310

individual rights justiocations of 
accountability, 13314

rule of law justiocations of 
accountability, 10312

Government Business Enterprises, 43

government organisation and structure

Commonwealth and state executives, 44

National Cabinet, 4435

Crown and the executive

terminology and constitutional 

framework, 2638

executive and inferior courts, 3031

executive and parliament, 30

executive and the judiciary, 2839

executive as indivisible and plural entity, 3132

executive entities

Cabinet, 37340

departments and the public service, 4132

Executive Council, 4031

ministerial staf, 37
ministers, 3437

statutory authorities, 4233

Government Business Enterprises, 43

King and his representatives, 3234

private bodies in the public sphere, 4536

public law remedies for private bodies, 

46351

responding to outsourcing, 5132

public bodies in the private sphere, 53

Crown immunity, 5335
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Governor-General

powers conferred directly by Constitution, 

59

grounds of review, 38538

common law and constitutional judicial 

review grounds, 39738

grounds in a common law case,  

3983400

jurisdictional error and the common law 

grounds, 398

fact and law distinguished, 388390

identifying errors of law, 39032

failure to give proper, genuine and 

realistice consideration to the merits 

of a decision, 516319

grounds arising from the general law

bad faith, 52032

fettering discretion, 4943501

fraud, 519320

improper purpose, 488394

irrationality or illogicality, 507311

no evidence, 511316

uncertainty, 52234

unreasonableness, 50137

grounds arising from the statute conferring 

a power

improper delegation, 469373

jurisdictional facts. See jurisdictional 

facts

mandatory and prohibited 

considerations. See mandatory and 

prohibited considerations

misconceiving the nature or scope of the 

power, 45033

procedural error, 46339

statutory grounds, 39234

grounds in a statutory judicial review 

case, 39436

statutory review and jurisdictional error, 

39637

Haneef case, 6638, 1993201, 45031, 543

hearing de novo, 229330

diference between re-hearing, 23133
hearing rule, 418322

consequences of the decision, 421

disclosure, 42336

eïciency considerations, 422
nature of the decision, 421

notice, 422

opportunity to present a case  

in response

adjournment of a hearing, 42839

cross-examination of witnesses, 428

depth and breadth of material and 

argument, 429

form of the hearing, 42637

legal representation, 42738

statutory context, 42031

urgency of the decision, 42132

Henry VIII clauses, 94, 99, 100

High Court of Australia

judicial review in, 2993302

Hindmarsh Island Bridge, 72, 16132, 189390, 

20638, 464, 48032

Home Insulation Program, 13536

Royal Commission into the Home 

Insulation Program, 136

human rights certiocate, 10738

inferior courts

administrative decision-makers and, 

32435

executive and, 3031

judicial review

choosing a judicial review jurisdiction,  

319320

common law judicial review, 29536

historical origins of common law judicial 

review, 29739

superior and inferior courts, 29637

concept of jurisdictional error, 32032

errors held to be jurisdictional, or  

non-jurisdictional errors, 32539

inferior courts and administrative 

decision-makers, 32435

materiality and jurisdictional error, 

329334

when is an error 8jurisdictional9,  
32234

of decisions made under the Migration Act 

1958 (Cth), 30334

of delegated legislation, 116317

improper purpose, 12133

scope of grants of delegated legislation, 

118321

uncertainty, 12637
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unreasonableness and proportionality, 12336

distinction between appeal and judicial 

review, 28839

distinction between merits review, 227

emphasis on statutory construction, 29132

errors of law on the face of the record, 33435

the face of the record, 33538

in the Federal Court, 30233

grounds of review. See grounds of review

in the High Court, 2993302

limits on judicial review. See limits on 

judicial review

review of legality, 289390

sources of judicial review jurisdiction, 29335

of statutory and non-statutory powers, 

29033

statutory judicial review and the 

Administrative Decisions (Judicial 

Review) Act 1977 (Cth), 30436

conduct, 309311

decisions, 30739

failure to decide, 311313

judiciary

executive and, 2839

jurisdictional error

common law grounds of review and, 398

concept of jurisdictional error, 32032

errors held to be jurisdictional, or  

non-jurisdictional errors, 32539

inferior courts and administrative 

decision-makers, 32435

materiality and jurisdictional error, 

329334

when is an error 8jurisdictional9, 32234
statutory review and, 39637

 jurisdictional facts, 453

objective jurisdictional facts, 45337

subjective jurisdictional facts, 457362

justiciability, 34133

source of the power, 343

status of the decision-maker, 344

and statutory judicial review, 34839

subject matter of the decision, 34438

Kable principle, 12, 29, 254

Kerr Committee, 149, 22839, 247, 272, 304

King

executive power of, 6334

King9s representatives

power to dissolve parliament, 62

statutory powers, 6738

legislation

scrutiny of legislation, 137

legislative power

concerns over delegation of, 9536

regulated through contractual terms, 

9536

executive oïcers lack democratic 
credentials of parliamentarians, 95

executive process lacks transparency 

and publicity of parliamentary 

process, 95

constitutional questions on the delegation 

of, 99

delegating parliament9s supervisory role, 
10233

exercise of power and the principle of 

legality, 10334

restrictions on delegation deriving from 

the separation of powers, 993102

delegated legislative power, 90

executive exercise of legislative power, 9133

when to delegate legislative power,  

32234

limits on judicial review

Attorney-General and relator actions, 

35031

conferral of non-compellable powers, 

378380

justiciability, 34133

source of the power, 343

status of the decision-maker, 344

and statutory judicial review, 34839

subject matter of the decision,  

34438

no-invalidity clauses, 37638

privative clauses, 367370

in the Commonwealth jurisdiction,  

37033

in the states, 37435

today, 37536

restricting access to information and 

admissibility of evidence relevant to 

judicial review, 38133

restrictive time limits on commencing 

judicial review proceedings,  

38031

www.cambridge.org/9781009102926
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-10292-6 — Government Accountability
Judith Bannister , Anna Olijnyk , Stephen McDonald
Index
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

554     INDEX

standing to commence judicial review 

proceedings, 349

amicus curiae, 36537

interveners, 36335

involvement of other parties, 36237

private individuals with an interest 

greater than the general public, 

35133

special damage and special interest, 

35334

standing cases since ACF v Cth, 356362

standing tests and statutory judicial 

review, 35536

standing tests for prerogative writs, 

35435

Little Children are Sacred, 167

mandatory and prohibited considerations, 

47436

failing to take into account mandatory 

considerations, 476383

taking into account prohibited 

considerations, 48336

merits review

in Australia, 22839

distinction between judicial review, 227

internal and external merits review

courts with merits review jurisdiction, 

239341

external review, 23839

internal review, 23738

legislation creating a right of merits review, 

241

appeal to a court, 244

internal review, 24132

review by a generalist tribunal, 242

review by a specialist body, 24234

merits review decisions

judicial review of, and appeal from, 241

merits review, judicial review and appeals, 

22738

nature of review

re-hearings and hearings de novo, 229333

reasons why merits review inappropriate, 

23637

reasons why merits review provided,  

23337

ability of merits review body to substitute 

own decision, 23435

accessibility, 233

accountability, 233

attractive remedies, 234

nexibility, 235
improve quality and consistency of 

decision-making, 233

informality, 23334

lower costs, 234

ministerial advisers, 14435

code of conduct, 145

ministerial staf, 37
ministers, 3437

statutory powers of ministers

delegation, 68

discretion, 6839

National Cabinet, 4435, 203

National Federation Reform Council, 45

National School Chaplaincy Program, 80, 81

no-invalidity clauses, 37638

non-statutory powers, 7436

common law capacities, 75, 78

distribution of common law capacities 

between the Commonwealth and state 

executives, 78381

reviewability of common law capacities, 

8134

Commonwealth executive nationhood 

power, 75, 8437

prerogative power, 7538

division among Commonwealth and 

states, 7738

King9s representative and, 77
static nature of, 77

Northern Territory Emergency Response, 167

Oïce of the Australian Information 
Commissioner

Department of Immigration and Border 

Protection data breach and, 183

oïcial information
access by application through freedom of 

information legislation, 19233

access to documents, 19334

agencies covered, 19536

exemptions, 1993211

limits on judicial review (cont.)
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fees and charges, 196

information about third parties, 19638

review of access decision, 211313

managing oïcial information, 181
information management, preservation 

and security, 18133

rethinking oïcial information, 18335
obligations to disclose, 18738

disclosure to individuals afected, 19132
notices, 189390

proactive publication through freedom 

of information legislation, 19031

reports, 18839

protecting oïcial information, 17536
conodential information, 178380
duties of public servants, 17637

oïcial secrets legislation, 17738
public interest immunity in legal 

proceedings, 18031

unoïcial disclosure
leaks, 18536

public interest disclosure, 18637

ombudsmen, 149350

independence, 15436

inquiry jurisdiction, 15033

outcome of investigations, 15639

process and powers, 154

outsourcing, 46

The Contracting Out of Government Services, 

5132, 84

freedom of information and, 52

government accountability and, 17318

responding to outsourcing, 5132

parliament

delegating parliament9s supervisory role, 
10233

executive and, 30

persona designata, 29, 254

policy-making

executive and, 8738

prerogative power, 7538, 291

division among Commonwealth and states, 

7738

King9s representative and, 77
static nature of, 77

prerogative writs, 30, 83, 29739, 301,  

53237

standing tests for prerogative writs, 

35435

principle of legality, 6435

delegation of legislative power and, 10334

privative clauses

limits on judicial review and, 367370

privative clauses in the Commonwealth 

jurisdiction, 37033

privative clauses in the states, 37435

privative clauses today, 37536

procedural error, 46339

gravity of the procedural error, 46738

other means of giving efect to the statutory 
requirement, 46839

signiocance of the procedure in the 
statutory scheme, 467

timing of the procedure, 468

wording of the statutory requirement, 

46637

procedural fairness, 40233

bias rule, 430

actual bias, 43031

apprehended bias, 431344

consequences of a denial of procedural 

fairness, 44437

hearing rule, 418322

disclosure, 42336

notice, 422

opportunity to present a case in 

response, 426330

statutory exclusion of the rules of 

procedural fairness, 411318

threshold test, 40334

8direct and immediate9 efect on 
individual interests, 409311

historical development and Kioa v West, 

40437

multi-stage decision-making, 411

rights, interests and legitimate 

expectations, 40739

public investigatory bodies, 13233

investigation and scrutiny through 

parliament, 146

committees, 14335

government9s explanatory responsibility 
to parliament, 139

power to ask questions, 142

power to request documents, 139341
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responsible government, 13437

scrutiny of legislation, 137

scrutiny of taxation and expenditure, 

13739

other investigatory bodies

Auditors-General, 14638

ombudsmen, 149359

royal commissions, 159367

standing investigative (anti-corruption) 

commissions, 167372

public sector information, 18435

question time, 142

reasons for decisions, 213

consequences for failure to provide any, or 

adequate, reasons, 220

no right to reasons at common law, 213315

providing reasons is good practice, 215316

standard of reasons requirement, 219320

statutory obligations of administrative 

decision makers to give reasons, 

216319

record

Australian courts and, 337

in common law, 33536

errors of law on the face of the record, 33538

legislation and, 337

regulatory impact statements

Commonwealth regulatory instruments, 

108

delegated legislation, 107

re-hearing, 231

diference between hearing de novo,  
23133

remedies

equitable remedies, 53738

declaration, 539340

injunction, 53839

remedies in statutory judicial review, 

54031

reserve powers, 33, 34, 60

nature and desirability of the reserve 

powers, 6233

power to commission a government,  

6031

power to dismiss a government, 61

power to dissolve parliament, 62

responsible government, 13437

collective responsibility of ministers, 134

doctrine of responsible government, 8, 30, 

176, 458

foundation in convention, 13435

individual responsibility of ministers, 

13437

neutrality of the public service, 135

robodebt, 175

Royal Commission into Institutional 

Responses to Child Sexual Abuse, 162, 

163

Royal Commission into the Home Insulation 

Program, 39, 162

royal commissions, 159

independence, 16536

inquiry jurisdiction, 16235

outcome of investigations, 16637

procedural fairness and, 160

process and powers, 159362

8publicness9 of, 16031
rule of law

fetures of, 10

rule of law justiocations of accountability, 
10312

Senate Select Committee on a Certain 

Maritime Incident, 14435

separation of powers, 17

Commonwealth level, 2839

restrictions on delegation of legislative 

power deriving from separation of 

powers, 993102

state level, 5839

shield of the Crown. See Crown immunity

sov law, 93
standing cases since ACF v Cth, 356

indirect cases, 356359

public interest groups, 359362

standing investigative (anti-corruption) 

commissions, 167

independence, 17132

inquiry jurisdiction, process, and power, 

167371

outcome of investigations, 172

statutory authorities, 4233

statutory interpretation

administrative law and, 16317

primacy of statutory interpretation, 6437

public investigatory bodies (cont.)
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statutory powers

advantages and disadvantages of statutory 

power, 7334

constitutional limits of statutory powers, 7133

delegated legislative powers and judicial 

powers of inferior courts, 71

primacy of statutory interpretation, 6437

statutory powers invested in statutory 

authorities, cross vested powers, and 

private entities, 7031

statutory powers of ministers and public 

servants

delegation, 68

discretion, 6839

statutory powers of the King9s 
representatives, 6738

sunsetting, 115316

super tribunals, 28133

UN Oil-For-Food Programme. See Cole 

Inquiry

unlawful action, consequences of, 526330

choosing the appropriate combination of 

remedies, 54133

collateral proceedings, 54637

discretion not to grant a remedy, 54335

no damages, 54536

putting things right, 531

remedies, 532

equitable remedies, 537340

prerogative writs, 53237

remedies in statutory judicial review, 

54031

whistleblowers

oïcial secrets legislation and, 178
protection of whistleblowers, 18637

wicked problems, 18

COVID-19 pandemic as, 18

writ of certiorari, 335, 354, 53334

writ of mandamus, 294, 29839, 301, 354, 

53537

writ of prohibition, 294, 299, 301, 354,  

53435
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