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FOREWORD

chiara giorgetti and mark pollack

The main idea behind this book came to mind while we were sitting on
the stairs of the Ronald Reagan Building in Washington, DC, during a
break of the historic 2014 annual meeting of the American Society of
International Law (ASIL) and the Biennial Conference of the
International Law Association (ILA), which for the first time occurred
together. We had all been working on various aspects of international
courts and tribunals for several years already, and we were struck by how
many similarities we were seeing and how, despite warnings of impend-
ing doom, most courts and tribunals acting in the international legal
space seemed to get along and mostly concurred with each other. While
talking informally about this, we realized and agreed that this initial
intuition was worth pursuing with a more systemic and deeper analysis.

We therefore decided to organize a series of workshops to discuss and
explore these ideas and to develop our thinking further. The first such
workshop took place at Tillar House, ASIL’s headquarters in
Washington, DC, on June 19 and 20, 2017. We met again in Oslo on
June 11 and 12, 2018, at the offices of PluriCourts, the Centre for the
Study of the Legitimate Roles of the Judiciary in the Global Order, and
the Center of Excellence at the Department of Public and International
Law, Faculty of Law, the University of Oslo.

Our aim as organizers was to gather a group of interesting and inter-
ested scholars to reflect on the important issues of cross-fertilization in
international courts and tribunals frommany perspectives and viewpoints,
with the cognizance that these issues have both theoretical and policy
implications. We were delighted to be able to assemble a group of such
diverse and extraordinary experts, including legal academics, lawyers,
political scientists, and practitioners. It was gratifying to participate in
the exchanges that occurred and we are grateful to all of the contributors
for their generosity and willingness to share their ideas and engage in
fruitful dialogue. In addition to the contributors to this book, our gratitude
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goes to those who participated in the workshops and shared their ideas and
commented on the chapters, especially Joan Donoghue, Paul Reichler,
Kate Parlett, Joost Pauwelyn, and Pierre Bodeau-Livinic.

We are grateful to PluriCourts for its generous support for this project.
A personal note of thank you goes Andreas Føllesdal and Geir Ulfstein
for their kind and continuous support in our effort.

Thanks also to Richmond Law School andDeanWendy Perdue for her
generous support for the first symposium inWashington, DC, and to the
staff of Tillar House for hosting us in their beautiful location. Mark
Pollack thanks the College of Liberal Arts at Temple University for
generous research support.

Writing and editing this book with our colleagues was an enjoyable and
enriching process of discovery.We hope our readers will feel the same, and
will find these contributions both stimulating and intellectually rewarding.
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PREFACE

International courts and tribunals (ICs) have grown in number and
influence. With the increase in ICs comes the opportunities for cooper-
ation and coordination – but also for conflicts among them. With their
salience has come scrutiny and even resistance against ICs from some
quarters, with worries ranging from who guards the guardians to the
fragmentation wrought by the uncoordinated growth of ICs in ever more
issue areas, with ever more overlapping jurisdictions.

The editors Chiara Giorgetti and Mark Pollack have collected an
outstanding team of authors to explore how international courts and
tribunals interact and cross-fertilize formally and informally, across a
wide range of issue areas. The authors address three main areas. First,
they examine cross-fertilization in the area of procedural law, surveying
the many areas in which ICs increasingly borrow existing practices from
other jurisdictions. Second, with respect to substantive international law,
contributors to the volume explore how and when international judges
cite other courts – and when not – and the resulting convergence or
divergence in doctrine. Third, the authors and editors insist that to
understand these processes we must consider many actors and agents
of such cross-fertilization, ranging far beyond judges and states, even to
non-governmental organizations.

Importantly, the authors and editors identify shifting attitudes over time
from anxiety about fragmentation, to more optimistic harmonization –

and perhaps recently a more realistic view that also attends more closely to
the complex mixed motives of the actors, and the multiple challenges they
face. This new phase is reflected in the title of the book which aspires to
look beyond the previous either-or of pessimistic or optimistic views of the
interaction between ICs.

The editors draw together the various authors’ detailed maps of such
modes of interaction, noting that cross-fertilization does indeed occur
among the many actors, but that it varies greatly and asymmetrically
across courts and issue-areas. The differences may, inter alia, reflect the
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varying power and prestige of the ICs. The editors see no trace of
emerging harmonization in this regard. Indeed, the findings underscore
that both the objective of cross-fertilization and some of the means - such
as citation practices - merit more legal, empirical and normative scrutiny.
Some extent of fragmentation among ICs may be if not desirable, at least
not unbearably problematic – compared to the alternatives.

The volume contributes with well-founded nuanced evidence to the
central discussions of whether, when and why international law is charac-
terized by fragmentation, harmonization, or both; and not least why this
should matter. The volume thus fits very well with the Cambridge
University Press Series on International Courts, which seeks to present
theoretical and interdisciplinary scholarship on the content, impact and
broader implications of the emerging international judiciary.

Andreas Føllesdal and Geir Ulfstein
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