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Introduction to the Fourth Edition

This is a completely revised and updated edition of a book originally published
in 2004 and revised twice before: in 2010 and in 2016. In the interval, the law
of international armed conflict has not stood still. State practice has grown,
new case law has emerged, and there has been a constant outflow of additional
books, essays and notes about the conduct of hostilities. There is growing
interest in developing weapon technologies (such as cyber, drones and
advanced robotics), but perennial issues — like urban warfare — also tend to
raise novel complex issues.

At the time of writing, the jus in bello — that is, the law regulating the
conduct of hostilities in inter-State armed conflicts — is facing an unpreced-
ented crisis owing to vast civilian carnage and devastation caused unremit-
tingly by a major Power (Russia), in its 2022 international armed conflict with
the Ukraine, in a manner that seems to be disdainful of the existing legal
canon. It can only be hoped that these overt derelictions of duties will be
regarded in time merely as a passing tremor rather than a convulsive shake of
the grounds on which the jus in bello rests. If there is hope for the future, it is
sustained by the worldwide revulsion with which the sight of atrocities (visibly
recorded by the media) was met by world public opinion.

The book has greatly benefited from being used as a teaching tool in a
number of classrooms, both in law schools and in military colleges, in several
countries. This has led to substantial feedback by way of comments and
queries pressing for further elucidation of contentious points. It is hoped that
the present edition will provide adequate answers and shed further light on the
lex lata.

By now, the present volume serves as a companion to three other books
printed by Cambridge University Press, deahng respectively with the jus ad
bellum,” the law of belligerent occupation,”” and non-international armed
conflicts.”™ Broadly speaking, between them, the four publications cover the

Y. Dinstein, War, Aggression and Self-Defence (6th edn, 2017).
Y. Dinstein, The International Law of Belligerent Occupation (2nd edn, 2019).
Uy, Dinstein, Non-International Armed Conflicts in International Law (2nd edn, 2021).

ok
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Introduction to the Fourth Edition XV

general spectrum of the law of armed conflict in its various aspects (save
conditions of detention). Every effort has been made to minimize repetition,
and matters explored in detail in the complementary works are not
rehashed here.

To facilitate syntax, generic pronouns relating to individual combatants or
civilians are usually drawn in masculine form. This must not be viewed as
gender-specific.
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Preface

Once it was believed that when the cannons roar, the laws are silent. Today
everybody knows better. In fact, the sheer number of international legal norms
governing the conduct of hostilities is phenomenal. Legal themes like military
objectives, proportionality, indiscriminate warfare or the prohibition of mass
destruction weapons (to cite just a few prime examples) are bruited about — not
necessarily in legal terminology — by statesmen, journalists and lay persons
around the globe. The public posture seems to be that, if wars are too important
to be left entirely to generals and admirals, neither should the laws applicable
in war be entrusted exclusively to international lawyers.

The growing public interest in the law of international armed conflict, as
much as the increasing desire to see those who breach it criminally prosecuted,
attest to a radical change in the Zeirgeist compared to yesteryear. The reasons
for the change are immaterial for the present volume. In part, the evolution
may simply be due to the fact that in the electronic era the horrors of war can
literally be brought home to television and computer screens thousands of
miles away from the battlefield. Be it as it may, everybody feels more than ever
affected by any armed conflict raging anywhere. By the same token, almost
everybody seems to have ideas and suggestions as to how to augment the
humanitarian component in the law of international armed conflict. This is a
laudable development. But it is important to keep constantly in mind the
sobering thought that wars are predisposed to be drenched in blood.

Some people, no doubt animated by the noblest humanitarian impulses,
would like to see warfare without bloodshed. However, this is an impossible
dream. War is not a game of chess. Almost by definition, it entails human
losses, suffering and pain, as well as destruction of property. As long as war is
waged, humanitarian considerations cannot be the sole legal arbiters of the
conduct of hostilities. The law of international armed conflict does forbid
certain means and methods of warfare, with a view to minimizing the losses,
the suffering, the pain and the destruction. But it can do so only when there are
realistic alternatives to achieving the military goal of victory in the war. Should
nothing be theoretically permissible to Belligerent Parties, ultimately every-
thing will be permitted in practice because the rules will be brushed aside.

Xvii
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XVviii Preface

The present book is devoted to the core of the jus in bello, that is, the
conduct of hostilities in inter-State armed conflicts — on land, at sea and in the
air — analysed against the background of customary international law and
treaties in force. The conduct of hostilities will be examined in this volume
in light of contemporary norms. While some past practices and future pro-
spects will be mentioned briefly, it is the present time that we shall concentrate
on. In essence, the purpose is to dissect the jus in bello neither as it was
perceived in the past nor as it may be desired in terms of the future
(lex ferenda), but as it is legally prescribed and actually observed by States
at the time of writing (lex lata).

The book is designed not only for international lawyers, but also as a tool for
the instruction of military officers. There is a manifest need to train officers at
all levels of command in the principles and rules of the law of international
armed conflict. This must be done in advance, namely, already in peacetime.
Battlegrounds are characterized by split-second decisions, which are predi-
cated on an instinctive response developed in hard training. Just as every
military service is seeking to instil into officers and other ranks a remarkable
acumen as regards eventualities likely to be encountered during combat oper-
ations, it is required to impress upon soldiers, sailors and aviators the con-
straints imposed by law on their freedom of action.

It goes without saying that laymen cannot be expected to be familiar with
every intricacy of a system of law. Yet, all those going through military
training must become acquainted with the salient rules of the law of inter-
national armed conflict, understanding the legal implications of commands
issued and obeyed in combat conditions. The only way to guarantee that no
serious breaches of the law will be perpetrated — and that no charges of war
crimes will be instigated — is to ensure that military personnel are on a steep
learning curve. It is also the only way to prevent a gap from developing
between legal norms and reality: the ‘ought’ and the ‘is’.

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781009098762
www.cambridge.org

Cambridge University Press & Assessment
978-1-009-09876-2 — The Conduct of Hostilities under the Law of International Armed Conflict

4th Edition
Yoram Dinstein
Frontmatter
More Information

Table of Cases

(References are to page numbers)

A and B v. State of Israel (Israel), 53

Al-Bashir, Prosecutor v. (ICC), 388

Al Nawar v. Minister of Defence et al. (Israel), 324

Aleskovski, Prosecutor v. (ICTY), 370

Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Croatia v. Serbia) (ICJ), 187

Armed Activities on the Territory of the Congo, Case Concerning (Congo v.
Uganda) (ICJ), 36

Arrest Warrant of 11 April 2000, Case Concerning the (Congo v. Belgium)
cJ), 386-7

Bankovic et al. v. Belgium et al. (ECHR), 40

Bemba, Prosecutor v. (ICC), 362-3, 368-71

Blagojevic et al., Prosecutor v. (ICTY), 214

Blaski¢, Prosecutor v. ICTY), 160, 163-4, 166, 186, 208, 249, 339, 348-9,
359, 361-2, 365-6, 36970, 373, 385

Boskoski et al., Prosecutor v. (ICTY), 363

Bralo, Prosecutor v. (ICTY), 385-6

Brdjanin et al., Prosecutor v. (ICTY), 230

Carthage case (France/Italy) (Arbitration), 326

Chusaburo, Trial of Yamamoto (UK), 380

Continental Shelf, Case Concerning the (Libya/Malta) (ICJ), 18

Corfu Channel case (Merits) (ICJ), 15

Delali¢ et al., Prosecutor v. (‘Celebici’ case) (ICTY), 51, 227, 322, 360, 365,
368, 372, 379, 386

Deli¢, Prosecutor v. (ICTY), 363

Einsatzgruppen case (US v. Ohlendorf et al.) (Subsequent Proceedings), 3778

Erdemovié, Prosecutor v. ICTY), 378, 384-5

Eritrea-Ethiopia Claims Commission, 97, 117-18, 122, 124, 127, 132, 140,
142, 173, 188-9, 199, 245-6, 288-9, 323

Estelle, The State of Israel v. The Ship (Israel), 329

Flesche case (Holland), 319-20

Furundzija, Prosecutor v. (ICTY), 39

Gali¢, Prosecutor v. (ICTY), 131, 163, 166, 168, 170, 177, 184, 214

Georgia v. Russia (IT), Case of (ECHR), 40

XixX

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781009098762
www.cambridge.org

Cambridge University Press & Assessment
978-1-009-09876-2 — The Conduct of Hostilities under the Law of International Armed Conflict

4th Edition
Yoram Dinstein
Frontmatter
More Information

XX Table of Cases

Gotovina et al., Prosecutor v. (ICTY), 186-7

Gross-Brauckmann, In re (France), 154

Hadzihasanovi¢ er al., Prosecutor v. (ICTY), 323, 362-3

Halilovié, Prosecutor v. (ICTY), 360

Hamdan v. Rumsfeld et al. (US), 76

High Command case (US v. von Leeb et al.) (Subsequent Proceedings), 295,
353, 360, 364, 367, 382

Hostage case (US v. List et al.) (Subsequent Proceedings), 11-12, 348, 366

Isayeva v. Russia (ECHR), 197

Jokié, Prosecutor v. (ICTY), 246

Jordan Referral re Al-Bashir case (ICC), 388

Jurisdictional Immunities of the State case (Germany v. Italy) (ICJ), 386

Justice case (US v. Altstoetter et al.) (Subsequent Proceedings), 353, 382

Kappler case (Italy), 355

Karadzi¢, Prosecutor v. (ICTY), 168

Karadzi¢ and Mladi¢, Prosecutor v. (ICTY), 349

Kassem and Others, Military Prosecutor v. (Israel), 62-3

Katanga, Prosecutor v. (ICTY), 170

Katrantsios c. Etat Bulgare (Arbitration), 327-8

Koi et al., Public Prosecutor v. (UK), 64-6

Kordi¢ et al., Prosecutor v. (ICTY), 47-8, 167, 249, 358-9

Kovacéevié, Prosecutor v. (ICTY), 380

Krnojelac, Prosecutor v. (ICTY), 360

Kirsti¢, Prosecutor v. (ICTY), 360

Kunarac et al., Prosecutor v. ICTY), 3, 32, 37, 227

Kupreski¢ et al., Prosecutor v. (ICTY), 16-17, 347

Kvocka et al., Prosecutor v. (ICTY), 381

Legal Consequences for States of the Continued Presence of South Africa in
Namibia (South West Africa) notwithstanding Security Council
Resolution 276 (1970), Advisory Opinion on (ICJ), 8

Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, Advisory Opinion on (ICJ), 36

Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion on (ICJ),
14-15, 17,28, 36-7, 82-3, 85-6, 108, 110-11, 176, 266, 276, 284, 345

Lubanga, Prosecutor v. (ICC), 200, 228

Marti¢, Prosecutor v. (ICTY), 16, 171-2, 3445, 347

Medical case (US v. Brandt et al.) (Subsequent Proceedings), 353

MiloSevié, D., Prosecutor v. (ICTY), 169, 204

MiloSevié, S., Prosecutor v. (ICTY), 388

Mladié, Prosecutor v. ICTY), 208

Mohamed Ali et al. v. Public Prosecutor (UK), 65-7

Mutual Assistance in Criminal Matters, Case Concerning Certain Questions of
(Djibouti v. France) (ICJ), 387

Nicaragua, Case Concerning Military and Paramilitary Activities in and
against (Merits) (ICJ), 41, 54, 98

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781009098762
www.cambridge.org

Cambridge University Press & Assessment
978-1-009-09876-2 — The Conduct of Hostilities under the Law of International Armed Conflict

4th Edition
Yoram Dinstein
Frontmatter
More Information

Table of Cases XXi1

Norman, Prosecutor v. (SCSL), 228

North Sea Continental Shelf cases (ICJ), 18—-19

Ntaganda, Prosecutor v. (ICTY), 170, 249

Nuremberg Trial (IMT), 26, 81, 90, 302, 309, 351, 3534, 377, 379-82, 384-5

Obligation to Prosecute or Extradite, Questions Relating to the (Belgium v.
Senegal) (ICJ), 39

Orié, Prosecutor v. (ICTY), 69

Peleus case, The (In re Eck and Others) (UK), 375

Perisi¢, Prosecutor v. ICTY), 362, 370

Prlié et al., Prosecutor v. ICTY), 83, 338

Quirin et al., Ex parte (US), 52-3, 65-7

Right of Passage over Indian Territory, Case Concerning (Merits) (ICJ), 20

Skorzeny et al., Trial of (US), 312

StaniSic et al., Prosecutor v. ICTY), 359

Strugar, Prosecutor v. (ICTY), 245, 361, 363

Tadié, Prosecutor v. (ICTY), 1, 19, 42, 63

Targeted Killings case (Public Committee against Torture in Israel et al. v. The
Government of Israel ef al.) (Israel), 202-3

Taylor, Prosecutor v. (SCSL), 388

Tokyo Trial (IMTFE), 26, 354, 364, 387

Toyoda, Trial of Admiral (US), 364

Yamashita, In re (US), 354, 364, 369

Zamora case, The (UK), 329

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781009098762
www.cambridge.org

Cambridge University Press & Assessment

978-1-009-09876-2 — The Conduct of Hostilities under the Law of International Armed Conflict
4th Edition

Yoram Dinstein

Frontmatter

More Information

Table of Treaties

(References are to page numbers)

1856 Paris Declaration Respecting Maritime Law, 25, 49, 333
1864 Geneva Convention for the Amelioration of the Condition of the
Wounded in Armies in the Field, 267
1868 St Petersburg Declaration Renouncing the Use, in Time of War, of
Explosive Projectiles under 400 Grammes Weight, 11, 15, 25,
834, 88, 90-1
1874 Brussels Project of an International Declaration Concerning the Laws
and Customs of War, 25
1899 Hague Convention (II) with Respect to the Laws and Customs of War
on Land, and Annexed Regulations, 14, 22, 25, 44
(for Regulations, see Hague Convention (IV) of 1907)
1899 Hague Convention (IIT) for the Adaptation to Maritime Warfare of the
Principles of the Geneva Convention of August 22, 1864, 27
1899 Hague Declaration (II) on Asphyxiating or Deleterious Gases, 104
1899 Hague Declaration (IIT) on Expanding Bullets, 91
1906 Geneva Convention for the Amelioration of the Condition of the
Wounded and Sick in Armies in the Field, 267, 391
1907 Hague Convention (IV) Concerning the Laws and Customs of War on
Land, 25, 351
Art. 2, 22
Art. 3, 339
Preamble, 14
Annexed Regulations
Reg. 1, 55, 59
Reg. 2, 55, 68-9
Reg. 3, 55
Regs. 4-20, 27
Reg. 13, 58, 161
Reg. 22, 4
Reg. 23, 12-13, 84, 90, 115, 214-15, 283, 304-6, 309-12, 314, 337
Reg. 24, 314, 317
Reg. 25, 145, 157
Reg. 26, 197
Reg. 27, 236, 247-8

Xxii

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781009098762
www.cambridge.org

Cambridge University Press & Assessment
978-1-009-09876-2 — The Conduct of Hostilities under the Law of International Armed Conflict

4th Edition

Yoram Dinstein

Frontmatter

More Information

1907
1907
1907
1907
1907
1907
1907
1909
1919
1919
1919
1920
1920
1922

1925

1929

1929

1935

1936

1945

Table of Treaties XXiii

Reg. 28, 322
Reg. 29, 317
Reg. 30, 319-20
Reg. 31, 320
Reg. 32, 222, 309
Reg. 34, 309
Reg. 54, 13
Reg. 56, 237
Hague Convention (V) Respecting the Rights and Duties of Neutral
Powers and Persons in War on Land, 17
Hague Convention (VII) Relative to the Conversion of Merchant-
Ships into War-Ships, 79-80, 150
Hague Convention (VIII) Relative to the Laying of Automatic
Submarine Contact Mines, 98-9
Hague Convention (IX) Respecting Bombardment by Naval Forces in
Time of War, 153-4, 197, 237, 322
Hague Convention (X) for the Adaptation of the Principles of the
Geneva Convention to Maritime War, 27
Hague Convention (XI) Relative to Certain Restrictions on the
Exercise of the Right of Capture in Maritime War, 238, 326
Hague Convention (XII) Relative to the Establishment of an
International Prize Court, 329
London Declaration Concerning the Laws of Naval Warfare, 299, 331,
333-4, 336-7
Neuilly Treaty of Peace with Bulgaria, 101, 104
St Germain Treaty of Peace with Austria, 101, 104
Versailles Treaty of Peace with Germany, 101, 104
Sevres Treaty of Peace with Turkey, 101, 104
Trianon Treaty of Peace with Hungary, 101, 104
Washington Treaty Relating to the Use of Submarines and Noxious
Gases in Warfare, 104-5
Geneva Protocol for the Prohibition of the Use in War of Asphyxiating,
Poisonous or Other Gases, and of Bacteriological Methods of
Warfare, 105, 107, 109, 3467
Geneva Convention for the Amelioration of the Condition of the
Wounded and Sick in Armies in the Field, 26, 391
Geneva Convention Relative to the Treatment of Prisoners of War,
26-7, 351
Treaty on the Protection of Artistic and Scientific Institutions and
Historic Monuments (Roerich Pact), 239-40
Procés-Verbal Relating to the Rules of Submarine Warfare Set Forth in
Part IV of the Treaty of London of 22 April 1930, 332
Charter of the International Military Tribunal, Annexed to the London
Agreement for the Prosecution and Punishment of the Major War
Criminals of the European Axis, 350, 382, 384

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781009098762
www.cambridge.org

Cambridge University Press & Assessment
978-1-009-09876-2 — The Conduct of Hostilities under the Law of International Armed Conflict

4th Edition
Yoram Dinstein
Frontmatter
More Information

XXV

1945
1945

1948

1949

Table of Treaties

Charter of the United Nations, 5, 21, 44, 286, 298, 388

Statute of the International Court of Justice, Annexed to Charter of the

United Nations, 18

Convention on the Prevention and Punishment of the Crime of
Genocide, 353

Geneva Convention (I) for the Amelioration of the Condition of the
Wounded and Sick in Armed Forces in the Field, 26, 375

Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Atrt.
Art.
Art.
Art.
Art.

1,6,8
2,1-2,22
3,54-5
7,33

12, 39, 216, 218
13, 56, 72
15, 217-18
16, 33
17,218

19, 118, 2534
20, 255

21, 260
22,225,234
24,222, 224
25,222

26, 222

28, 57

30, 57
33,13, 324
34,13

35, 254, 324
36, 257

39, 253

40, 223

41, 223

45, 44
46, 8, 342
47, 44

49, 352, 357
50, 351, 353

1949 Geneva Convention (II) for the Amelioration of the Condition of
Wounded, Sick and Shipwrecked Members of Armed Forces at

Sea, 267, 26-7, 375
Art.
Art.
Art.
Art.
Art.

1,6,8
2,1-2,22
3, 54-5
7,33

12, 217, 219

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781009098762
www.cambridge.org

Cambridge University Press & Assessment
978-1-009-09876-2 — The Conduct of Hostilities under the Law of International Armed Conflict

4th Edition
Yoram Dinstein
Frontmatter
More Information

Table of Treaties

Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.

13, 56, 72, 229
18, 21718, 322
19, 33

20, 218

22, 255

23, 253

24, 255, 326
25, 255-6, 326
26, 256

27, 256, 326
28, 256

31, 256

33, 256

34, 261

35, 261
37,222, 224
38, 256

39, 257

41, 256

43, 256

46, 44

47, 342

48, 44

50, 352

51, 351

58, 28

XXV

1949 Geneva Convention (III) Relative to the Treatment of Prisoners of War,
26-7, 49, 51, 74-5, 162, 375

Art.
Art.
Art.
Art.
Art.
Art. 7
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.

1, 6,8
2,1-2,22
3,5

4,5

5, 64, 69

, 33

13 13, 39, 342
14, 227
17, 39

18, 324
19, 13

23, 164
33,57, 223
85, 355
87, 64
100, 64
118, 38

4-5
0-1, 55-9, 64, 66, 69, 74, 1601, 230
4,6

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781009098762
www.cambridge.org

Cambridge University Press & Assessment
978-1-009-09876-2 — The Conduct of Hostilities under the Law of International Armed Conflict

4th Edition
Yoram Dinstein
Frontmatter
More Information

XXVi Table of Treaties

Art. 119, 355
Art. 127, 44
Art. 129, 352, 357
Art. 130, 351
Art. 134, 27
Art. 135, 27
1949 Geneva Convention (IV) Relative to the Protection of Civilian Persons
in Time of War, 26, 51, 201, 227, 294, 375
Art. 1,6, 8
Art. 2, 1-2, 22
Art. 3, 54-5
Art. 5, 34, 50
Art. 8, 33
Art. 15, 149
Art. 16, 229
Art. 17, 229, 295
Art. 18, 229, 253
Art. 20, 222
Art. 21, 254, 257
Art. 22, 257
Art. 23, 291-2
Art. 27, 226
Art. 28, 207
Art. 32, 39
Art. 33, 334, 322, 342
Art. 34, 348
Art. 53, 283
Art. 59, 291
Art. 144, 44
Art. 146, 352, 357
Art. 147, 283, 338, 348, 352
1950 [European] Convention for the Protection of Human Rights and
Fundamental Freedoms, 35—-6
1954 Hague Convention for the Protection of Cultural Property in the Event
of Armed Conflict (CPCP), 27, 239-40, 244-6, 250, 375
Art. 1, 240-2
Art. 4, 241, 2434, 322-3, 343
Art. 6, 240
Art. 8, 118, 142, 144, 242-3, 251
Art. 9, 243
Art. 10, 243
Art. 11, 13, 243
Art. 14, 324, 326
Art. 16, 240
Art. 25, 44

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781009098762
www.cambridge.org

