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To fit with the argument of the book, the index is constructed mainly under the
names of the principal figures considered. Where a name figures in the text in
relation to just one topic, the topic is indicated in brackets.

adjudication
theory of vs. theory of law, 19, 32,
45-6, 71-2, 160, 182-3, 219, 248,
315, 423
Alexander the Great
Gordian knot, 137-8, 270-1
Pirate, 389-90, 414
See also Augustine
Allan, Trevor (legal constitutionalism),
187-8, 208, 211-13, 216
Anarchism. See Hart; Wolff, Robert
Paul
Archilochus (‘hedgehog and the fox’),
24
Augustine, Saint (‘robber bands’),
388-90, 410, 414
Austin, John, 16
constitutional law, 153, 192-4, 199,
217
habit of obedience, 11, 81, 90, 153,
156, 170, 185, 315, 383
judges, 212
public international law, 153, 228-9,
427-9
social contract, 93, 153
See also command theory of law
authority
circular theory of, 202-4, 209-13,
216, 228, 406-7
in fact (de facto)/legitimate (de jure)
distinction, 2-3, 64-5, 90-1,
181-6, 203, 269, 389-91, 395, 438

‘law has’ (Hart) vs. law claims’ (Raz),
65, 180

linear theory of, 202-4, 216, 228,
406-7

puzzle of legal, ix—xi, 1-23, 28, 34-6,
37, 42, 66, 173, 416-17

puzzle of moral, 34-6, 65-6, 416-17

Barker, Ernest (social contract), 5-6,
101-2, 183-6
Beadle, Sir Hugh (Rhodesia), 438
Becker Lorca, Arnulf (recognition in
public international law), 291-2
Bellamy, Richard (political
constitutionalism), 187-9, 193,
199
Bentham, Jeremy, 79, 192-4, 360
emotivism in, 81, 370
‘good citizen’, 33-4, 412
ideal legal order, 85-6
judges, 212, 217
social contract, 10-11, 93
utilitarian axiom, 33, 65, 412
utilitarianism, 34, 86, 192-3, 221
See also command theory of law
Berlin, Isaiah
‘civilized man’, 34-5
‘hedgehog and the fox’, 24
Bingham, Lord Thomas (Jackson),
207-8
Blackstone, Sir William, 2, 84, 216
international law, 279-80
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Bobbio, Norberto (on rule of
recognition), 220-1

Brecht, Arnold, (foil for Hart), 359-61

Burke, Edmund, (‘geographical
morality’), 415

Canadian Charter of Rights and
Freedoms (section 33 override),
139-40

Carneadas (challenge to justice), 390-1,
413-14

Centlivres, Albert van de Sandt (Voters
Rights Cases), 302-4, 308

Cicero (Roman constitutionalism),
390-1, 397, 413-14

citizenship

first- and second-class, 30-1, 71-2,
168, 295, 299-301, 311-13, 333-5,
336-46, 348, 378, 387, 420

See also community, jural

Coke, Sir Edward (common law),
111-15, 127-9, 193-4, 410

community, jural, 30-1, 39, 70-1,
140-3, 176, 185, 209, 265, 267,
273, 275, 277, 282, 286, 320, 323,
329, 338, 342, 347-51, 373, 397,
399-400, 406, 417, 419-420.

See also first- and second-class citizen

conscience

‘individual legal’, 33-6, 357, 410-22

priority of private, 91-2, 357, 416-17

See also Hobbes, ‘public conscience
of the law’

constitutionalism, 37, 146 Chapter 3
Allan on, 208, 216

Anisminic, 205

Bellamy on, 187-9, 193

bill-of-rights legal order/
constitution, 189-94, 206, 215,
224, 434

constitutionalist idea, 3-6, 37, 89,
102, 148, 150-61, 162-3, 186,
192-3, 228, 232, 241-53, 354, 383,
390-1, 399, 407, 418-19

Dworkin on, 187-9, 216

formal authorization rules, 187-9,
190-1, 200-4, 206-8, 214-15

Gardner on, 196-9

Hart on, 217-21
Hunting Act 2004, 207
Jackson v. Attorney General, 206-9
Kelsen on, 200-1
Janus-faced nature of, 37, 150
Parliament Acts 1911 and 1949,
207-8
parliamentary legal order
(parliamentary supremacy),
189-94, 195-204, 215
R v. Halliday, 204-6
Raz on, 197, 201
substantive principles, 187-9, 190-1,
200-4, 206-13, 214-15
Waldron on, 187-9, 193, 197-9
See also judicial review; Voters Rights
Cases
Cover, Robert (‘jurisgeneration’), 294
Cowen, DV (Voters Rights Cases), 307
Crawford, James, 225
dualism vs. monism, 227
recognition in public international
law, 291-3, 296

D’Entreéves, Alexander Passerin (foil for
Hart), 359-61
Delbanco, Andrew (Fugitive Slaves),
339
Dicey, Albert Venn
administrative law, 326-8
martial law, 326-8
parochialism of, 427
private international law, 424-9
public international law, 427
rule of law, 323, 325-6
Dworkin, Ronald, x, 3-4, 7-8, 79-80,
211-12, 421-2
conceptions of law (aspirational,
doctrinal, sociological,
taxonomic), 313-14
criticism of social contract, 183
exclusive and inclusive legal
positivism, on, 423
Fuller, on, 18-19, 314
hard cases, 8, 18, 420
integrity, 209, 383
interpretation/interpretivism, 8, 36,
43-5, 73, 418, 423
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Kelsen, defence of, 255-60

legal constitutionalism, 187-9, 216

legislative rights vs. legal rights, 30--3,
43, 73, 86-7, 315, 341, 345-6, 353

one right answer, 212

one system theory of law and
morality, 42-3, 78, 353-4, 431

pragmatism, 368-9

very unjust law, 9, 17-19, 25, 37,
41-8, 72-8, 313-21, 357, 367,
367-8, 375

Ekins, Richard (Judicial Power Project),
440-2

empire/imperialism (also colonialism,
neo-colonialism), 22, 27, 29, 233,
267, 286, 298, 299, 306, 347, 378,
414

European Convention on Human
Rights, 250, 319, 440

Fieldsend, Sir John (Rhodesia), 438-40
Finnis, John, 17, 435-43
Judicial Power Project, 440-2
troubling social philosophy, 40
See also Rhodesia
Fraenkel, Ernst, 38, 322-9, 344, 360,
414
Freeman-Mills, Luke (international
legal order), 271-6, 286-7, 289,
294, 401
Friedmann, Wolfgang (foil for Hart),
359-61
Fuller, Lon L, x, 3-4, 9, 14, 23, 76, 260,
300, 314, 322, 324, 405, 412, 435
conversion of policy into law, 401-3
fidelity to law, 52, 174, 341
inner morality of law/internal
morality of law, 18-19, 358, 365,
402
integrity, 383, 409-10
intendment (social contract), 407-10
law and morality, 386-7
pragmatism, 387
principles of legality, 17-19, 32, 36,
38, 316-21, 327, 375, 382, 400-2,
418, 436
See also State Types, Dual State

469

Gardner, John (constitutionalism),
196-9, 214

Gough, JW (social contract), 183-4

Greenberg, Mark (one system theory),
79-80, 81

Grotius, Hugo (Carneadas), 414

Guastini, Riccardo (rule of
recognition), 221

Hale, Lady Brenda (Jackson case), 208
Hammond, WG (Dicey and private
international law), 424-5
Harris, JW (on Raz’s legal man’),
171-2
Hart, HLA, ix-xi, 1-23, 24, 26, 29, 34,
37, 36, 45, 74-6, 87, 92, 113
acceptance, as confined to officials,
11, 68, 150, 155-61, 383, 404-5,
418
anarchist trap of natural law thought,
13, 16, 61, 97, 155, 180-1, 410
Austin, on, 11, 51, 151-3
Austin’s ‘condemned man’, 16,
49-50, 57, 83
authoritative legal reasons, 11, 66,
96-7, 158-61, 172-3
Bentham, on, 10-11, 33-4, 94, 151-3
Dworkin, on, 7-8, 9-10, 16, 73-4, 78,
94, 158, 315-16, 375, 393
‘complex congruent practice’, 30, 71,
157, 170, 356, 388, 407-9
content-independence of reasons,
95-7, 132, 172-3
core/penumbra distinction, 31, 56,
219, 420
discretion, 11, 56, 428
dualism in, 15, 21, 28, 48, 96, 155,
225-41, 236-41, 371
external point of view, 30, 196, 298
Finnis, on, 436
Fuller, on, 9-10, 17, 18-19, 55-6, 59,
119, 358-60, 375, 376
Grudge Informer Case, 41-72, 355,
385
‘gunman writ large’, 1, 11, 34, 48, 57,
60, 162-3, 182, 202, 355, 390
Hobbes, on, 10, 93-9
Holmes, on, 384, 410-11
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Hart, HLA (cont.)

internal point of view, 6, 11, 30, 52,
60, 169-70, 182, 196, 298, 404-5

judicial virtues, 69-72, 108, 159-61,
169, 174-5, 376-8

justice, 4-8, 59, 60, 369, 391

Kelsen, on, 12-14, 154-5, 158,
163-6, 171, 225-41, 247-8, 297-8,
412

minimum content of natural law,
68-72, 94, 159-61, 169, 296, 374,
382, 391

national law monism of, 227, 243,
246-7, 419-20

natural law positions, 16-22

norm conflicts, 165, 241-53, 255

parochialism of, 21-2, 28, 226

pathologies of law, 29-33, 71-2,
156-61

peremptoriness of reasons, 95-7,
172-3

‘positivism with a minus sign’, 16,
313, 361

primary rules, 61, 156, 230, 253, 372

‘primitive’ law, 175, 231-2, 254

‘primitive’ society, 127, 151-2, 157,
169, 175, 230, 253, 372

private international law, 242-7, 424

public international law, 15, 27-9,
225-41

‘puzzled man’, 84, 411

Radbruch, on, 9-10, 15-17, 49-59,
83, 356, 358-61

Raz, on, 10-12, 66-8, 95-7, 157-61,
411

reactionary trap of natural law
thought (‘obsequious quietism’),
13, 16, 61, 97, 155, 410

Ross, on, 380-1

rule of recognition, 10, 14, 37, 60-1,
61-8, 93-4, 103, 105, 151-61, 188,
193-4, 194-204, 211, 218-22, 230,
238-41, 242-7, 253-4, 2534,
297-300, 305-6, 383, 388, 423

rules of adjudication, 152, 218-22

rules of change, 152, 195, 197-9,
218-22

secondary rules, 61, 68, 77-8, 152-3,
156, 372, 383
Separation Thesis, 1-23, 13, 22,
38-9, 45, 51, 53, 60, 80, 92,
155-61, 179-80, 192-3, 230-2,
356-7, 359-61, 367-88, 392-3,
423, 428-9
social contract, 10-12, 93-4, 160
static theory of, 20-2, 58-9, 218-23,
248, 314, 356, 361, 378, 383, 385
very unjust law, 37, 88, 378,
Chapter 1
wider vs. narrower concepts of law
and morality, 46-7, 53-6, 355-7,
372, 392-3
See also morality, cognitivism/non-
cognitivism, critical, formal
features of, positive, social
Hastings, Warren (impeachment), 415
Heller, Hermann, 415-18, 420
‘factual power of the normative’, 349
‘individual legal conscience’, 417
Kelsen, on, 417-19
‘organ sovereignty’, 443
Schmitt, on, 443
Hershovitz, Scott (one system theory),
79-80, 81, 82-3, 84
Hobbes, Thomas, ix-xi, 3-23, 37, 150,
210-11, 288, 342, 360, 390, 420,
Chapter 2,civil society, 5, 91, 97-8,
108, 116-18, 124, 135, 143, 269,
276-7, 412-13
common law (Coke), 111-15, 127-8
David and Uriah, 123-7
division of powers, 137-40, 270-1
equality/equity, 101, 109-10, 113
‘Foole’, 98-9, 276, 296, 412-13
interaction of civil and natural law,
100-1, 110, 111-15, 133-5, 135-7
139-43, 412
international relations and law,
267-82, 347, 413-14
judicial interpretation, 101, 106-15,
115-16, 133-5, 135-7, 139-43
405
‘Just Man’, 98-9, 161, 161-79, 276
296, 407, 413-15
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laws of nature, 5, 16-17, 100-1, 103,
106-15, 365, 382
liberty, 115-20, 134, 135
legality proviso, 105-11, 135-48,
318, 396-7
precedent, 112-15, 115-16, 127-9, 145
protection and obedience, 5, 70, 101,
110, 121, 135, 144, 396, 409
public conscience of the law, 36, 42,
87,91-2, 99, 141, 352, 356-7, 413,
418, 421-2
punishment, 121-3, 125-6, 129-35,
144, 414-15
social contract, 5-6, 10-11, 36, 37,
90, 102-3, 148, 149-50, 160,
183-4, 383, 409, 419
sovereign (adjudicative and
legislative capacity), 115, 137-9,
270-1
state of nature, 89, 90-1, 98, 107,
116-17, 119, 143-4, 210-11,
267-8, 277
validity proviso, 101-6, 109-11,
136-48, 319, 396
very unjust law, 121-35
Holmes, Oliver Wendell, 29
‘bad man’, 84, 383-4, 387, 410
law and morality, 383-6
pragmatism, 369, 384-6, 388
Honoré, Tony (law and morality), 373,
381-2
Hume, David (social contract), 10-11, 183

Israel/Palestine, 38, 330-5, 342-3, 346
Hague Regulations, 331
See also Parallel State

Jellinek, Georg (‘normative force to the
factual’), 348
judicial review, 204-13
administrative law, 190, 204-6,
213-14
strong, 187-9
weak, 190

Kant, Immanuel, 24, 34, 65, 416
origins of states, 288

private law theory, 28, 39-40,
431-4
See also Ripstein; Weinrib, Ernest
Kelsen, Hans, ix-xi, 3-23, 287-8, 360,
418, 432, 442-3
basic norm (Grundnorm)13-14, 36,
154, 161-2, 173-4, 211, 232-5,
254, 307, 350, 418, 420, 438
democracy, 27, 35, 173-9, 404-5
dualism, 21, 225-41, 284-5
dynamic theory of law, 20-3, 247-53,
254-60, 262-7
international law monism of, 227,
233-4, 261-7, 277-8, 284-5,
419-20
juridical production, 401-7
juristic interpretation, 165-7,
251-3
‘law can have any content’, 13, 172,
282-5, 388, 402
Monism, 26, 225-241,
natural law, 161-2, 166-7, 277-8
norm conflicts, 13, 154-5, 164-5,
241-53, 255-60, 261-7, 411
peace/postulate of peace, 167-8,
173-9, 274-5, 283-4, 420
pluralism, 26, 236-7, 240-1, 284
pragmatism of, 27-9, 284
‘primitive’ order, 162, 230, 274
public international law, 15, 26,
27-9, 225-41, 241-53, 274-84,
281-96, 419-20
private international law, 27, 242-7,
424
natural law, 267, 282-5
recognition of states, 286-96
social contract, 161-3, 283-407
static ‘analytical legal positivism’,
20-3, 218-22
‘strong’ vs. ‘weak’ reading of
authority, 164-5, 259, 281-2, 354
See also constitutionalism,
constitutionalist idea
Knop, Karen (private international
law), 259-61, 266, 339-40
Koskenniemi, Martti (critical theory of
international law), 292-3
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Kretzmer, David (Israeli occupation),
346

Kunz, Josef (recognition of states),
291-3

Latham, RTE (Commonwealth
constitution), 299
Lauterpacht, Hersch, 274, 320
adoption of public international law,
237-8, 279-81
Kelsen, on, 277-80
recognition of states, 289-95
Law
administrative, 204-6, 213-14
foreign relations, 261-7
laboratory of, 356, 367-88
martial, 326-8
private, 27-8, 37, 39-40, 431-4
puzzle of very unjust (‘evil’), 25, 37,
1, 2,313
See also private international law;
public international law
Legality
continuum of, 32-3, 38, 323-8, 336,
338, 341-6
‘geographical’, 261-7, 321-46, 414
Lilburne, John (‘lawless power’),
407-10
Lincoln, Abraham (slavery), 340-1

MacCormick, Neil (constitutionalism),
209
Malcolm, Noel (Hobbes on
international relations), 276-7
Mandela, Nelson (armed struggle), 351
Mansfield, Lord William, 336, 337, 345.
See also slavery, Somerset’s Case
Margalit, Avishai (‘iconic theory of
dignity’), 348
Marshall, Geoffrey (Voters Rights
Cases), 299
Mcllwain, Charles
absolutism, 328-9
Greek vs. Roman constitution, 397
McLachlan, Campbell (rule of law in
foreign relations law), 264
McWhinney, Edward (Voters Rights
Cases), 308-9

Michaels, Ralf (private international
law), 260-1, 266
Mill, John Stuart
autonomy, 65
Jamaica Committee, 414
Miller 1 and 2 (Brexit), 441
Misak, Cheryl (pragmatism), 388
Montesquieu, Charles-Louis de
Secondat (separation of powers),
388-9
Morality
cognitivism/non-cognitivism, 66-8,
96, 158-9, 180, 370-1, 380
critical, 371-3, 379, 381-2
emotivism, 80-1, 370-2
formal features of, 369-88
‘geographical’, 415
positive (conventional), 92, 93, 353,
372, 387, 429
pragmatic conception of, 321, 354,
357, 368-88
realism, 81-2, 87, 97, 164, 216, 370-2
relativism, 48, 35, 172, 259, 287-8,
353-4, 366
social, 369-88
See also Separation Thesis
Morris, Douglas (Fraenkel), 325, 328
Mureinik, Etienne (‘culture of
justification’), 403

Nazi state, 25, 38, 322-9, 325, 329, 360,
362, 385
Enabling Act, 328
law, 46, 49, 58, 76
See also State Types, Dual State
Neiman, Susan (evil in modern
thought), 23-7

Oakes, James (Fugitive Slaves), 341

Oakeshott, Michael (Hobbes and the
rule of law), 4-5, 19, 101, 118,
382

Oliver, Peter (continuity of legal order),
298-9

Pappe, HO (Nazi law), 58
Peirce, CS (pragmatism), 368
Persons Case (status of women), 387
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Poole, Thomas (Judicial Power
Project), 442
Pope, Alexander (‘Essay on Man’), 24
positivism
command theory of law, 6, 11, 12,
19-20, 21-2, 34, 45, 57, 65, 67-8,
81, 83, 86-7, 89-90, 94, 97, 100,
117, 151-2, 159, 182, 188, 217-18,
222, 227, 239, 252-3, 257, 263,
282, 355, 366, 360, 370, 385, 394,
437, 425, 433, 435
inclusive and exclusive, 39, 136-7,
Appendix I
private international law, 37-8, 241-7,
259-60, 337, 338-9, 345-6, 383,
414
comity, 245-6, 425
inclusive and exclusive legal
positivism, and, Appendix I
See also Dicey; Hart; Kelsen; Raz
public international law, 37-8, 338-9,
345-6, 383
constitutive theory of state
recognition, 287-96, 346
Critical Theories, 287
declaratory theory of state
recognition, 287-96, 346
dualist approach to, 21, 227-41, 246,
252-3, 280-1, 284-5
Feminist Theories, 287
monist approach to, 419-20
Montevideo Convention on the
Rights and Duties of States, 291-5,
347-8
Third World Approaches to, 287
See also Hart; Hobbes; Kelsen
punishment
principle against retrospective (nulla
poena sine lege), 50, 54, 122, 355
See also Hobbes

Radbruch, Gustav, x, 9, 15-16, 23,
49-59, 76, 83, 324, 356-7, 357-67,
368, 379, 412, 435
certainty, 362-7
equality, 362, 365
formula, 36, 49, 60, 361-7
Grudge Informer Case, 364

473

justice, 362-5
purposiveness, 362-7

Raz, Joseph, 7-8, 26, 55-6, 79-80, 197,

201, 314

authority, 2, 34, 64-5, 432-3

‘exclusionary reasons’, 62, 95-6,
130-5

‘Kelsen’s legal man’, 12-14, 63-4,
90, 158-61, 161-79, 411-12,
415

legitimacy and judges, 10, 61-6

natural law, 63-4

‘normal justification thesis’, 62, 66,
180

rule of recognition, 164

‘strong social thesis’, 62, 96

See also constitutionalism; private
international law

realism

international relations, 268-85, 292,
323-4

legal, 384, 394

political, 393-5

Scandinavian, 380

See also morality, realism

Recognition, politics of, 228, 357

individuals, 301, 346-51
states, 267, 286-96
See also public international law

Rhodesia, 298

Unilateral Declaration of
Independence (UDI), 298,
436-40

Madzimbamuto v. Lardner-Burke,
298, 436-41

Southern Rhodesia (Constitution)
Act 1961, 437

Riles, Annelise (private international

law), 260-1, 266

Ripstein, Arthur (private law theory),

431-4

Rome, 390

as opposed to Greek, 397, 399-400
law, 428

political order, 397-9, 413
Provocatio, 397

Ross, Alf (Scandinavian Realism),

380-1
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Savigny, Friedrich Carl von (private
international law), 426, 428
Scelle, Georges (public international

law), 271
Schauer, Frederick (revival of
command theory of law), 83-5, 87
Schmitt, Carl, 324, 342-3, 398, 432,
436, 442-3

autonomy of the political, 393

friend/enemy distinction, 421

magical view of emergencies, 443

Schreiner, Oliver Deneys (Voters
Rights Cases), 304-5, 308-10,
439
Sfard, Michael (human rights under
Israeli occupation), 349-50
Shamgar, Meir (architect of Israeli
occupation), 331-2, 346
Shapiro, Scott, 79
legal positivism, 47
wicked law, 46-7
Shaw, Lord Thomas (Halliday case),
204-6
Shklar, Judith (Dicey’s parochialism), 427
Slavery, 295, 376

Fugitive Slaves, 76-7, 335-46

Fugitive Slave Acts, 25, 335, 339-40,
343

Fugitive Slave Article, 338, 340

legal status of, 30-1

Roman, 335, 336

Somerset’s Case, 336-7, 338-9, 345

Smith, Ian (Rhodesia), 440
social contract, x, 3-22, 179-86, 204-13

Gesellschaftsvertrag (societal
contract), 5-6, 91, 101-3, 149,
183-4, 409,

Herrschaftsvertrag (governmental
contract), 5-6, 91, 101-3, 149,
183-4, 213, 409

See also Austin; Barker; Bentham;
Dworkin; Fuller; Gough; Hart;
Hobbes; Hume; Kelsen;
constitutionalism,
constitutionalist idea

South Africa, 19, 25, 38, 301-12,
349-51, 377
African National Congress, 350-1

as example of wicked legal system, 9,
17-19, 44
Group Areas Act, 377
Komani NO v. Bantu Affairs
Administration Board, Peninsula
Area, 333-4
Oos-Randse Administrasieraad v.
Rikhoto, 334
See also Apartheid State; Voters
Rights Cases
Sreedhar, Susanne (Hobbes on
punishment), 129-35, 142
Staatsrechtslehre, 28, 188-9, 193, 203,
216, 223
State Types, 38
Apartheid State, 301-21, 329, 330,
333-5, 336, 338, 351, 377
Dual State (normative state,
prerogative state), 322-9, 338, 385,
414
Hybrid State, 335-46
Parallel State, 330-5, 336-7, 338,
342, 346
Rule-of-Law, 322-9, 338, 343-4
Stavropolous, Nicos (interpretivism),
81-2
Steyn, Lord Johan
Jackson, 208
legal black holes, 297
Straumann, Benjamin (Roman
constitutionalism), 390-1, 397-8

UK
Brexit, 440-3
parliamentary legal order of, 22, 191,
195-204
Human Rights Act (1998), 250, 263,
319, 424, 440
USA, antebellum, 25, 38, 76, 335-346. See
also Fugitive Slaves; Hybrid State

Vinx, Lars (Kelsen), 403-4
Voters Rights Cases, 301-12, 439
Appellate Division Quorum Act, 304
Collins v. Minister of the Interior,
304-5
Harris v. Minister of the Interior, 302
Hart on, 306-7
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High Court of Parliament Act, 302-4

Minister of the Interior v. Harris,
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