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FOREWORD

Capital controls have for many decades been a source of controversy, dis-
agreement and forceful policy debates. Previously thought of as simply part
of the domestic policymakers’ toolkit, this gradually changed as the world
became more interconnected — and as global trade and finance blurred the
once clear divide between the current and capital accounts. Capital con-
trols fell out of fashion as countries of all kinds and for different reasons felt
the need to walk away from them in the 1960s-1980s, and countries using
them increasingly came under extreme pressure from other governments
as well as international organisations. Economists continued engaging in
a contentious policy debate over the value, role and effectiveness of capital
controls, but for all intents and purposes by the 1990s the policy debate was
all but settled — the dominant view becoming that capital controls should
not be part of the policy toolkit to maintain stability and forestall crises.

But of course problems continued to exist all along, and equally policy
debates, which I was part of, both in the formation and in the early years of
the World Trade Organization (WTO) - where it fell on me to negotiate a
cooperation agreement with the International Monetary Fund (IMF) to pro-
vide information flows to best inform decisions on trade-finance linkages — as
well as at the IMF where I was involved in crisis management in the aftermath
of the 1997 Asian Meltdown, when financial ‘contagion’ was born. This crisis
led to many calls among outside experts and staff for sand to be placed in the
wheels of capital movements in appropriate circumstances and form.

That string of financial crises hitting East and South-East Asia, then
Russia, Brazil and Argentina, Turkey and many others in thelate 1990s and
early 2000s was a traumatic episode for developing and emerging markets,
as dire for them if not worse than the subsequent Global Financial Crisis
(GFC) 0f 2008 - even if on a global scale its sparing the major economies
made it look relatively tame compared to the larger successor crisis. But
a lot of thinking and reflection took place during and in the aftermath of
those crises, and increasingly intellectuals and policymakers questioned
the extreme liberal order with no place in it for capital account measures.

Xi
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xii FOREWORD

The IMF thus learned a lot from these crises and gradually underwent
a shift in its thinking, as well as changes in how it approaches advice to
countries needing support in times of crisis. Officially since 2012, and
in practice since the Emerging Markets’ crises at the turn of the century
and then with the GFC, the IMF eschewed its former dogmatic position
against the imposition of capital controls. This is reflected in its advice,
which now includes advocating the imposition or maintenance of capital
controls in certain circumstances.

Nevertheless, while economists and policymakers have focused their
attention on public discussion and debates on the impact and effective-
ness of financial liberalisation and capital controls, the legal framework to
navigate these complex waters has been much understudied and under-
appreciated, as much in the academic literature as in practice. With no
international framework governing capital movements, the ‘rules of the
game’ can be unclear. While the right of a government to take action to
prevent or forestall a crisis is paramount, this right is always tempered
through the voluntary entrance into agreements with other governments,
whether bilaterally, regionally or multilaterally. Such is the case with capi-
tal controls: governments enter agreements with one or more partners in
free trade agreements (FTAs), in bilateral investment treaties (BITs) and
in multilateral institutions such as the IMF and WTO. Such fragmenta-
tion in the results, or diverse incidence of legal commitments on the same
issues, in differing and sometimes confusing structures and rules, as well
as gaps in the rules, can contain contradictions and potential for conflict-
ing rights and obligations. While governments and inter-governmental
organisations attempt to fill the gaps with dialogue, this usually happens on
an ad hoc basis, informal and unstructured, often yielding only marginal
or partial results. And while numerous countries have negotiated a range
of international agreements that liberalise capital movements, most seem-
ingly fail to have macroeconomic stability at the core of the negotiation.

To most observers, the existence of exceptions to liberalisation com-
mitments and other safeguards is confusing, and again, fully dependent
on the relevant treaty at issue. The possibility of conflicting commitments
grows with each new agreement, and of course the potential for conflict
between these treaties and an IMF recommendation or commitment is
also present. I therefore welcome wholeheartedly this valuable and pen-
etrating monograph from Bryan Mercurio - the first study to expertly and
systematically engage with and analyse such issues.

I met Bryan shortly after I arrived in Hong Kong fresh from the IMF in
2007. He was then the very active associate dean (research) of the Chinese
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University of Hong Kong’s (CUHK) Faculty of Law, and a major force
on issues pertaining to WTO as much as international finance. He is a
respected international economic law scholar with a distinct gift to see
both the larger picture where countries engage and the intricacies of spe-
cific problems and issues, and to see and appreciate as much the trade and
the financial dimensions.

Mercurio’s acumen and penchant for precise legal analysis and insight-
ful policy-based commentary is on full display throughout the eight chap-
ters of this book. Importantly, he has done so in a way that can be read and
digested by a non-expert. In this regard, the first two chapters introduce
the key concepts, background information and historical developments
that set the stage for the analysis to come. Part II of the book features a
ground-breaking legal analysis of the IMF’s oversight and control over
capital movements. In so doing, Mercurio deftly explains how the IMF
used legal means to slowly and steadily shift its mandate to cover the capi-
tal account through what he has termed a ‘byroad’ to avoid the histori-
cal distinction between ‘capital movements’ and ‘current international
transactions’. Thus, as the book makes clear, by the time the IMF issued
its Institutional View in 2012, the result was not a massive change but
more so an announcement of the direction that the Fund had pursued in
the GFC. Another key component of the analysis is Mercurio’s conclu-
sion that the Fund’s expansion in mandate is legally valid and legitimate.
Referencing both hard and soft law, the conclusion may not be welcome
by the Fund’s critics, but it is well grounded, legally sound and persuasive.
Often neglected in the literature, the addition of solid analysis on the legal
authority of the Fund to expand its mandate is critical to its legitimacy to
continue operating in this space.

Having set out the Fund’s mandate and widening authority over capi-
tal movements, the book then shifts focus to analyse whether the Fund’s
emerging approach to capital controls could possibly conflict with obliga-
tions under international economic law: in particular whether a country
imposing capital controls with the IMF’s blessing would be inconsistent
with the disciplines of trade and investment law. Mercurio’s legal exper-
tise and acute awareness of broader policy issues are on display when
reviewing, analysing and balancing market commitments and exception
clauses for such matters as balance of payment difficulties and prudential
measures. Here again, the conclusions are carefully reasoned and tech-
nically sound. One of the most significant, and perhaps most surprising,
findings is that it is larger, developed countries that now include the most
exceptions and safeguards in their trade and investment agreements,
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Xiv FOREWORD

whereas in agreements between developing countries such safeguards and
exceptions can be entirely absent. This is an important finding for many
reasons, and one would hope that at least developing countries will take
note of it and act.

While Mercurio’s analysis persuasively demonstrates that most trade
and investment agreements offer sufficient flexibilities to prevent direct
conflict with an IMF bailout package that includes the implementation
or maintenance of capital controls, one has to understand the author’s
point that each agreement may be subtly different, and therefore the
risk for each country varies by agreement. Governments should listen to
Mercurio’s advice and ensure future agreements allow for the imposition
and maintenance of capital controls in order to prevent or forestall crises.

This book advances the literature on IMF governance of capital move-
ments and the relationship between various strains of international eco-
nomic law. It provides researchers and policymakers with detailed and
informed analysis and clear policy advice. The book also provides con-
firmation that governments are on the correct path in balancing com-
mitments and obligations with safeguards and exceptions, while also
reminding us that work remains to be done and offering a pathway to
proceed.

Jesus Seade
Founding WTO negotiator and deputy director-general;
former IMF senior advisor; and Mexico’s USMCA chief negotiator
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PREFACE

There may never again be a period so prosperous as the fifty years follow-
ing the conclusion of the Second World War. The livelihoods of millions
were improved, and the dream of a middle-class life with all its luxuries
became the reality for much of the developed world. In the developing
world, abject poverty remained but the growing middle class prospered
and the elites became some of the richest humans on the planet. During
this time, liberal and neo-liberal doctrines and ideologies dominated inter-
national policymaking and economic integration and cross-border trade
in goods flourished. With the rise in trade came the need for cross-border
payment methods, which correspondingly have also become easier and
cheaper over the years. Trade in services also substantially increased in the
past few decades, progressively transforming cross-border payments into
cross-border brick and mortar investments and, more recently, financial
investments. All in all, the world became more globalised than ever and
some began to see the free movement of people, goods and capital as an
ideal which for the first time seemed on the cusp of reality rather than
mere fiction. The increased interdependence of countries combined with
a free market ethos created opportunities and was making the world rich.

The past quarter-century, however, has stirred if not shaken the global
order from an economic, policy and ideological perspective. Globalisation
not only brought about peace and prosperity but also exacerbated eco-
nomic crises, most notably the Asian financial crisis in the late 1990s,
Argentina’s financial crisis in 2001 and the Global Financial Crisis (GFC)
of 2008. These crises have caused a variety of voices to question the valid-
ity of the liberal economic model, both from a financial governance per-
spective at the International Monetary Fund (IMF) and from a trade
governance perspective at the World Trade Organization (WTO). At the
same time, those same voices began questioning the financial stability of
the liberal model at the domestic level.

While the world has not experienced much of a decline or reversal of
trade liberalisation, the same cannot be said of finance. Over the past two

XV
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XVi PREFACE

decades — and undoubtedly as a result of the repeated economic crises — there
has been a slow and steady reversal of the longstanding movement towards
the free flow of capital. A diverse range of economies — including Brazil,
Chile, China, Greece, Iceland, Malaysia, Taiwan and Thailand - have done
so by effectively limiting the free flow of capital by putting in place capital
controls (also commonly referred to as Capital Flow Management measures
(CFMs) or Capital Account Regulations (CARs)) as a way to re-assert con-
trol over their economic systems and preserve their financial stability.

The trend towards preserving policy space to limit the flow of capital
is worth emphasising for two reasons. First, it is an indication that unre-
stricted financial liberalisation is not a ‘one size fits all’ proposition, and
that numerous countries will seek to maintain a form of independence
against the excesses of the ‘all-in” economic and financial ideal. Second,
and perhaps more importantly, this development suggests that the rules
of the game have somehow changed. Whilst economic and financial liber-
alism has always faced some criticism, they have remained the dominant
doctrine. The repeated financial crises seen in the last two decades have led
to a slow but sustained evolution in thinking and government policy. The
first part of this book will explore and document the ‘slow but sustained’
shifts in the economic, doctrinal, ideological, policy and legal paradigm.

The idea of researching and writing a book that focuses on financial lib-
eralisation and the constraints built into the international economic law
system relating to capital controls seems an obvious extension of my work
on regime fragmentation and overlap. Moreover, being based in Hong
Kong at a time when Beijing is attempting to control outwards capital flows
made the topic a natural fit for a research project. The decision to dedicate
time to this project was cemented when reading an article published in the
Financial Times in early 2016 which documented a conversation between
Chinese president Xi Jinping, Japanese Central Bank governor Haruhiko
Kuroda and managing director of the IMF, Christine Lagarde.' The article
quotes the Japanese Central Bank’s governor as saying that ‘[c]apital con-
trols could be useful to manage [China’s] exchange rate as well as domes-
tic monetary policy in a constructive way’, which contrasts sharply with
the liberal doctrine historically promoted by Japan and more broadly the
IMF. What is more, in a seemingly surprised tone the article observes that
‘Kuroda’s suggestion of temporary controls to help restore confidence was
not rejected by Christine Lagarde ... [who] dodged the question’.

! Chris Giles, ‘Kuroda Calls for China to Tighten Capital Controls’ (Financial Times, 23
January 2016) www.ft.com/content/03395bdc-clc4-11e5-808f-8231cd71622e.
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From my perspective, the most interesting aspect of the article was not
Kuroda’s suggestion or Lagarde’s dodge, but the tone of surprise at the
conversation. While liberalisation remains the dominant paradigm, by
the time of the GFC the idea of controlling capital should not have been
surprising. In fact, as early as the 1990s reasonable and qualified econo-
mists began discussing the usefulness (and drawbacks) of capital controls.
For instance, in the midst of the Asian financial crisis the Nobel Laureate
Paul Krugman briefly (but effectively) illustrated the complexity of imple-
menting capital restrictions:

Asia is stuck: Its economies are dead in the water, but trying to do any-
thing major to get them moving risks provoking another wave of capital
flight and a worse crisis. In effect, the region’s economic policy has become
hostage to skittish investors. Is there any way out? Yes, there is, but it is a
solution so unfashionable, so stigmatised, that hardly anyone has dared
suggest it. The unsayable words are ‘exchange controls.” ... If this sounds
too easy to you, you're right. Exchange controls present lots of problems
in practice.?

By the time of the conversation between Kuroda and Lagarde, regulators
and policymakers increasingly considered restrictions on capital to be one
of the components of the regulatory toolbox necessary to manage the econ-
omy. The IMF had even by that time seemingly shifted its longstanding
position and endorsed, to a limited extent, the use of CFMs. More specifi-
cally, in 2012 the IMF published an ‘Institutional View” which cautiously
embraced CFMs as part of the policy ‘toolkit’, thereby allowing countries
to regulate cross-border capital flows. For the first time, the IMF explic-
itly: (i) recognised that financial sector regulation/reform must be tailored
to the socio-political components of each member; (ii) confirmed CFMs
are part of the available regulatory toolkit; (iii) signalled that CFMs may
be included in IMF programmes as part of more comprehensive efforts to
provide stability; and (iv) did not preclude the long-term maintenance of
such measures.’ To some onlookers, the Institutional View represented a
radical shift from its traditional position towards open capital accounts.
To those who believe the IMF has no mandate over capital movements,

% Paul Krugman, ‘Saving Asia: It's Time to Get Radical. The IMF Plan Not Only Has Failed
to Revive Asia’s Troubled Economies but Has Worsened the Situation; It's Now Time for
Some Painful Medicine.” (Fortune Magazine, 7 September 1998) https://archive.fortune
.com/magazines/fortune/fortune_archive/1998/09/07/247884/index.htm.

* IMF, ‘The Liberalization and Management of Capital Flows: An Institutional View’
(International Monetary Fund 2012) www.imf.org/external/np/pp/eng/2012/111412.pdf.
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xviii PREFACE

the Institutional View was a usurpation of authority and undue limitation
on members’ ability to regulate capital movements.

Economists and political scientists have discussed and debated the
worthiness of CFMs and the IMF positional shift, but analysis of the legal
dimension to CFMs and the IMF position remains scarce. This insight led
to the conclusion that more research was necessary to (i) clarify whether
CFMs ought to be considered as legitimate regulatory tools to maintain
financial stability and forestall economic crises; (ii) determine the extent
to which the IMF supports reliance on such tools, and whether it has the
authority to even weigh in on the issue; and (iii) understand whether
governments have the legal and policy space to take such measures or
whether the existing international economic law landscape might prevent
such measures from being utilised.

The research conducted for this book has provided the opportunity to
widen the scope of the debate on CFMs. To date, academic and policy
research has focused on two questions. First, commentators have consid-
ered but not fully decided whether capital account liberalisation leads to
economic growth, as the empirical literature on capital account liberali-
sation and growth is both voluminous and contradictory. Even research
papers produced by the IMF fail to come to a consensus; some are sup-
portive of the traditional liberalisation approach,* while others find no
evidence of direct or indirect benefits on growth.5 Second, commentators
have explored whether and how host governments could rely on CFMs
to preserve economic stability. The related literature is essentially eco-
nomic in nature, but again largely equivocal. At best, CFMs seem effec-
tive in countries with existing restrictions on capital flows but ineffective
in countries where the capital account has been more fully liberalised.®
Moreover, the evidence generally finds that CEMs are more successful in
changing the composition of capital flows rather than in reducing aggre-
gate volume. More surprisingly, however, economists remain divided

* See i.e. Giovanni Dell’Ariccia and others, Reaping the Benefits of Financial Globalization
(International Monetary Fund 2008); M. Ayhan Kose and others, ‘Financial Globalization:
A Reappraisal’ (2009) 56 (1) IMF Staff Papers 8; IEO IMF, IMF’s Approach to Capital
Account Liberalization 2005 (International Monetary Fund) 24-29 www.imf.org/en/
Publications/Independent-Evaluation-Office-Reports/Issues/2016/12/31/IEO-Evaluation-
Report-on-the-IMF-s-Approach-to-Capital-Account-Liberalization-2005-18289.

See Olivier Jeanne, Arvind Subramanian and John Williamson, Who Needs to Open the
Capital Account (Peterson Institute 2012) 56-58.

IEO IMF, IMF Response to the Financial and Economic Crisis (International Monetary
Fund 2015) www.imf.org/en/Publications/Independent-Evaluation-Office-Reports/Issues/
2016/12/31/The-IMF-and-the-Crises-in-Greece-Ireland-and-Portugal-An-IEO-
Assessment-42404.
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on the main objectives of the measures — that is, just what capital con-
trols measures are designed to accomplish.” Simply stated - the impact of
CFM s ‘in crisis and non-crisis periods’ remains unestablished.® The GFC
may have brought about a major rethink among the economic elite, but
economists remain ‘widely divided about the interpretation of the crisis
and especially their interpretation of capital controls and the governance
of the international financial system’.”

Thus while it is clear that the crisis ‘shattered’ the consensus which had
built around financial openness and governments resurrected and legiti-
matised CFMs during and after the crisis subsided, it is less clear which
CFMs were prudent and justifiable in the circumstances and which did lit-
tle or nothing to bring stability to the ailing host nation. For instance, Otto
Hieronymi wrote that the subprime bubble burst was only the ‘detonator’
of the GFC but the root ‘was the profound metamorphosis’ of the global
financial and monetary landscape over the years leading to the ‘gradual
elimination of systemic checks and balances [caused by] ... the absence
of a common international monetary order’ following the collapse of
the Bretton Woods system and the replacement of ‘external discipline’
with ‘monetary nationalism’."’ Similarly, Brummer opined that interna-
tional financial regulation has mainly come from the ability of a select
few domestic financial authorities to impose and export their regulatory
preferences, not in relation to financial stability but in relation to their
own expectations, thus making international financial regulation (lex
financiaria) a ‘fragmented’ system." Referring to what he calls ‘produc-
tive incoherence’, Grabel is more blunt in questioning the ‘proliferation of
responses to the crisis by national governments, multi-lateral institutions,
rating agencies and the economics profession that have not yet congealed
into a consistent approach to capital controls’."?

Indeed, in the absence of precise policy objectives, governments are faced
with an innumerate range of potential policy actions to maintain financial

Jean Tirole, Financial Crises, Liquidity, and the International Monetary System (Princeton
University Press 2002) 31-32.

Adrian Blundell-Wignall and Caroline Roulet, ‘Macro-Prudential Policy, Bank Systemic
Risk and Capital Controls’ (2014) 2013 OECD Journal: Financial Market Trends 7.

° Tirole (n7) x.

Otto Hieronymi, From “Global Finance” to the Crisis of Globalization’, Globalization and the
Reform of the International Banking and Monetary System (Palgrave Macmillan 2009) 11-16.
Chris Brummer, Soft Law and the Global Financial System: Rule Making in the 21st Century
(Cambridge University Press 2015) 22.

Ilene Grabel, ‘“The Rebranding of Capital Controls in an Era of Productive Incoherence’
(2015) 22 Review of International Political Economy 7.
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stability and often apply a myriad of inadequate and incongruent measures
in their attempt to prevent financial crisis. The inconsistent policy recom-
mendations over capital controls turned almost comical, since, depending
on whom one was listening to, CFMs were either critically necessary to fore-
stall crisis or a misguided tool that would hasten and deepen financial cri-
sis. There is not even a consistent opinion or approach as to whether CFMs
should be employed as temporary stopgap measures or necessary efficiency
tools and/or safeguards to be applied on a long-term basis. Hence, critics
view CFMs as nothing more than a red herring, with Hieronymi even face-
tiously describing CFMs as ‘a self-propelling phenomenon [and] the only
major activity that could create value out of thin air’."”

The economic discussion remains ongoing and contentious, but what
seems clear is that the majority of economists believe that in some cases,
particularly those involving developing countries with weak regulatory
structures and immature markets, regulation of cross-border finance can
be essential for maintaining financial stability. The underexplored aspect
of regulation is the legal perspective. Other than a document compiled
by a group made up predominantly of economists and political scientists
who argued that the current web of investment and trade agreements
embed liberalism and prevent regulators from restricting capital flows,"
there is very little sustained discussion on the legal aspects of CFMs in the
literature. The second part of this book seeks to add a legal voice to the
debate and focuses on the international regulatory framework.

The financial framework applicable to global capital flows - or the lack
thereof - is vitally important to study and understand, if only because
the lack of oversight in global finance constitutes a veritable source of
legal and political uncertainty. The prevailing view of most commenta-
tors is that the world lacks a forum for governing global capital flows,
and that the Bretton Woods conference did not create such a frame-
work." Thus, the world community has tended to ‘allow capital controls
as long as they do not have large negative externalities on other coun-
tries, [an idea] anchored on the principle that a country’s sovereign right
to implement policies that they deem best for national welfare should

1 Hieronymi (n 10).

1 Kevin P Gallagher and others, ‘Capital Account Regulations and the Trading System: A
Compatibility Review’ (2013) Pardee Center Task Force Report, Frederick S. Pardee Centre
for the Study of the Longer-Range Future, Boston University.

15 Kevin P Gallagher, Ruling Capital: Emerging Markets and the Reregulation of Cross-Border
Finance (Cornell University Press 2015) 30.
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be respected as long as there are no substantial negative externalities on
other countries’.'s

What is missing, however, is a single legal framework designed specifi-
cally to regulate or coordinate capital movements and restrictions. In prac-
tice, capital movements are in fact regulated, but in a piecemeal manner
in accordance with the various international economic law regimes devel-
oped over the past several decades. First and foremost, of course, is the IMF,
which has tirelessly worked for decades to liberalise the cross-border flow
of capital and ensure that the financing of trade is not only possible but also
stable and secure. Another important source of law is the WTO and free
trade agreements (FT As), which regulate and aim to progressively liberalise
trade in goods and services between members and signatories, respectively.
The final source of legal obligations are bilateral investment agreements
(BITs) and investment chapters contained in FTAs — collectively referred
to as International Investment Agreements (ITAs) — which can also contain
legal obligations regarding the financial services sector and capital flows.
Among other things, IIAs aim to protect foreign investors from political
pressure and regulatory uncertainty by placing them under the protection
of international standards of treatment — which typically guarantee the
absence of restrictions on investment capital repatriation — while facilitat-
ing the free exchange of capital from one treaty partner to another.”

An IMF working paper published in 2010 lamented the absence of a
formal framework for capital flow management, describing the applicable
framework for financial regulation as a ‘patchwork’ of bilateral, regional
and other arrangements with contradictory, differing and discriminatory
provisions."® The working paper also noted that ‘{m]any Fund members
have assumed legal obligations to liberalise capital movements under a
broad range of international agreements with varying objectives and

16 Maria Socorro Gochoco-Bautista and Changyong Rhee, ‘Capital Controls: A Pragmatic
Proposal’ (2013) No. 337 ADB Economics Working Paper Series.

As Broomfield notes, those agreements ‘typically do not allow for the imposition of restric-
tions on capital outflows associated with foreign investments for balance-of-payments
reasons’. See Elizabeth Broomfield, ‘Reconciling IMF Rules and International Investment
Agreements: An Innovative Derogation for Capital Controls’ (2012) Columbia FDI
Perspectives. See also Kevin P. Gallagher, ‘Policy Space to Prevent and Mitigate Financial
Crises in Trade and Investment Agreements’, G-24 Discussion Paper Series Research papers
for the Intergovernmental Group of Twenty-Four on International Monetary Affairs and
Development (United Nations Conference on Trade and Development 2010).

IMF, ‘“The Fund’s Role Regarding Cross-Border Capital Flows’” (International Monetary
Fund 2010) 22 www.imf.org/en/Publications/Policy-Papers/Issues/2016/12/31/The-Fund-s-
Role-Regarding-Cross-Border-Capital-Flows-PP4516.

17
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scope ... [but] most of them do not approach capital account issues from
the perspective of macroeconomic stability, or consider the effects their
provisions may have on global stability’.!” A document produced in 2015
by the Fund’s Independent Evaluation Office (IEO) similarly noted that
international policy coordination relating to capital flows ‘is an ongo-
ing challenge ... There is currently a patchwork of bilateral, regional, and
international agreements regulating cross-border capital flows among
different groups of countries, but there are no universally agreed “rules of
the game™. %

Overall, there is a shared feeling among most commentators that the
current system is incoherent as cross-border financial flows are regu-
lated by the independent policymaking priorities and needs of coun-
tries that seek to develop and preserve their own markets,” yet these
efforts are constrained by a variable assortment of international legal
standards. In this regard, international bodies and inter-governmental
dialogues ranging from the United Nations, United Nations Conference
on Trade and Development (UNCTAD) and G20 have expressed con-
cern regarding the extent to which constraints on capital controls can
limit policy choices.**

What is somewhat surprising, however, is that governments and schol-
ars have generally overlooked or treated in a cursory manner the key issue
of to what extent the various rules and sources of international economic
law permit or prevent CFMs. The IMF’s Institutional View essentially
acknowledged the void in legal analysis — and the potential problems
unleashed by its new embrace of CFMs - by stating that ‘liberalization
obligations [in FT'As and ITAs] may create challenges for the management
of capital flows ... institutions and members should take [the Fund’s] view
into account’ when drafting new agreements.” The IMF thus identifies
that its position and recommendation to members in loan/stabilisation

¥ Ibid17.

20 IMF, IMF Response to the Financial and Economic Crisis (n 6).

! For a similar argument, see for instance Adam Feibelman, “The IMF and Regulation of
Cross-Border Capital Flows’ (2015) 15 Chicago Journal of International Law 409; Broomfield
(n 17); Annamaria Viterbo, International Economic Law and Monetary Measures:
Limitations to States’ Sovereignty and Dispute Settlement (Edward Elgar Publishing 2012).

22 See United Nations Report on Reform of International Monetary and Financial System
(2009), at 104; UNCTAD, Trade and Development Report (2011), at 100; Macro pruden-
tial policy tools and frameworks - Update to G20 Finance Ministers and Central Bank
Governors (FSB, IMF, BIS, February 2011), at 13.

23 IMF, “The Liberalization and Management of Capital Flows: An Institutional View’ (n 3).
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programmes could perhapslead to violations of other international agree-
ments yet does nothing to resolve the coming clash.**

The framework for the legal regulation of cross-border capital flows
is critically important yet remains vastly unexplored and undeveloped.
This book aims to fill the void and contribute detailed legal analysis to the
ongoing discussion and debate. In contrast with existing literature, this
book does not focus on the utility of CFMs but on legal issues of fragmen-
tation and associated problems. As mentioned, only a handful of political
scientists have studied this issue” and the existing literature starts with
the premise that members should have an absolute right to maintain
CFMs - as a result, over-reading and misinterpreting provisions is rife.
My approach to the issue came with no pre-conceived ideological view-
point but instead sought to provide solid analysis on the consistency of
CFMs with the trade and investment regimes and to develop a framework
to manage and avoid regime conflict in existing and future treaties.

The book is structured in three parts: Part I sets out and defines the
key concepts and debates concerning capital account liberalisation and
capital controls. More specifically, Chapter 1 provides a general overview
of the global financial landscape by introducing the IMF and other key
components of the traditional approach to capital flows and demonstrat-
ing how and why this traditional approach to free capital flows has shifted
over time. Chapter 2 then defines and explores the role, impact and legiti-
macy of capital controls/CFMs.

Part II focuses on the IMF’s oversight and control over the use and
legitimacy of capital controls. Chapter 3 explores the legal foundation
for the IMF’s mandate over capital controls, finding that while the Fund
grounded its mandate shift and expansion on the text and wording of the

% Former IMF legal counsel Deborah Siegel bluntly states that FTA/IIAs ‘are potentially on
a collision course with the [IMF] because of how [they] deal with capital transactions’. See
Deborah E Siegel, ‘Using Free Trade Agreements to Control Capital Account Restrictions:
Summary of Remarks on the Relationship to the Mandate of the IMF’ (2003) 10 ILSA
Journal of International and Comparative Law 297.

% See Jeffrey M Chwieroth, ‘Normative Change from Within: The International Monetary
Fund’s Approach to Capital Account Liberalization’ (2008) 52 International Studies
Quarterly 129; Jeffrey M Chwieroth, Capital Ideas: The IMF and the Rise of Financial
Liberalization (Princeton University Press 2009); Jeffrey M. Chwieroth, ‘Controlling
Capital: The International Monetary Fund and Transformative Incremental Change
from within International Organisations’ (2014) 19 New Political Economy 445; Jeffrey
M Chwieroth, ‘Managing and Transforming Policy Stigmas in International Finance:
Emerging Markets and Controlling Capital Inflows after the Crisis’ (2015) 22 Review of
International Political Economy 44; Gallagher and others (n 14); Gallagher (n 15).
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Articles of Agreement, it did so by using a ‘byroad” which allowed the
Fund to interpret its constitutive instrument and creatively use its legal
instruments to escape the historical distinction between ‘capital move-
ments’ and ‘current international transactions’. The chapter also makes
clear that while the Fund’s Institutional View of 2012 was important, it
does not represent a radical break from tradition but merely a formali-
sation and crystallisation of the ideas and direction it has pursued since
2008, and did not create any new rights; nor did it change the Fund’s legal
mandate. Chapter 4 then explores whether the Fund’s expansion in man-
date is legally valid and legitimate. By looking at hard and soft law, the
chapter concludes that the mandate expansion was in line with the stan-
dards of international law applicable to international organisations and
thus the Fund can legally monitor and discipline capital movements.

Part ITI seeks to determine whether the Fund’s approach to capital con-
trols conflicts with international economic law, namely the disciplines of
trade and investment law. Through the negotiation of trade and invest-
ment agreements, countries agree to certain obligations and make specific
market access commitments. While such agreements contain safeguards
and exception clauses, the scope and depth of such clauses vary between
agreements. For this reason, the Fund’s approach to capital controls may
very well run afoul of the obligations and commitments undertaken in
certain agreements. Chapter 5 assesses the issue under the multilateral
trade regime, most notably the WTO’s General Agreement on Trade in
Services (GATS), while Chapter 6 focuses on bilateral and regional trade
agreements. Chapter 7 analyses the situation with regards to investment
treaties. Chapter 8 ties together the analysis of the preceding three chap-
ters and offers concluding analysis.
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