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PROTECTION FROM REFUGE

The places in which refugees seek sanctuary are often as dangerous and bleak as the conditions
they fled. In response, many travel within and across borders in search of safety. As part of these
journeys, refugees are increasingly turning to courts to ask for protection, not from persecution
in their homeland, but from a place of ‘refuge’. This book is the first global and comparative
study of ‘protection from refuge’ litigation, examining, with a particular focus on gender,
whether courts facilitate or hamper refugee journeys. Drawing on jurisprudence from Africa,
Europe, North America and Oceania, Kate Ogg shows that courts have transitioned from
adopting robust ideas of refuge to rudimentary ones. This trajectory indicates that courts can
play a powerful role in creating more just and equitable refugee protection policies, but have,
ultimately, compounded the difficulties inherent in finding sanctuary, perpetuating global
inequities in refugee responsibility and rendering refuge elusive.

KATE OGG is Associate Professor at the Australian National University. Her research has been
published in leading international journals, and she is co-editor of the acclaimed Feminist
Engagement with International Law. Kate has presented her research at UNHCR Headquarters
and given evidence on refugee law to the Parliament of Australia.

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781009011082
www.cambridge.org

Cambridge University Press & Assessment
978-1-009-01108-2 — Protection from Refuge
Kate Ogg

Frontmatter

More Information

CAMBRIDGE ASYLUM AND MIGRATION STUDIES

At no time in modern history have so many people been on the move as at present. Migration
facilitates critical social, economic, and humanitarian linkages. But it may also challenge prevailing
notions of bounded political communities, of security, and of international law.

The political and legal systems that regulate the transborder movement of persons were largely
devised in the mid-twentieth century, and are showing their strains. New challenges have arisen for
policymakers, advocates, and decision-makers that require the adaptation and evolution of traditional
models to meet emerging imperatives.

Edited by a world leader in refugee law, this new series aims to be a forum for innovative writing on
all aspects of the transnational movement of people. It publishes single or coauthored works that may
be legal, political, or cross-disciplinary in nature, and will be essential reading for anyone looking to
understand one of the most important issues of the twenty-first century.

Series Editor
James C. Hathaway, James E. and Sarah A. Degan Professor of Law, and Director of Michigan Law’s
Program in Refugee and Asylum Law, University of Michigan

Editorial Advisory Board
Alexander Betts, Leopold Muller Professor of Forced Migration and International Affairs, University
of Oxford

Vincent Chetail, Professor of Public International Law, and Director of the Global Migration
Centre, Graduate Institute of International and Development Studies, Switzerland
Thomas Gammeltoft-Hansen, Professor with Special Responsibilities in Migration and Refugee Law
at the University of Copenhagen
Audrey Macklin, Professor and Chair in Human Rights Law, University of Toronto, Canada
Saskia Sassen, Robert S. Lynd Professor of Sociology, and Chair of the Committee on Global Thought,
Columbia University

Books in the Series
The Child in International Refugee Law
Jason M. Pobjoy
Refuge Lost: Asylum Law in an Interdependent World
Daniel Ghezelbash
Demanding Rights: Europe’s Supranational Courts and the Dilemma of Migrant Vulnerability
Moritz Baumgirtel

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781009011082
www.cambridge.org

CAMBRIDGE

Cambridge University Press & Assessment
978-1-009-01108-2 — Protection from Refuge
Kate Ogg

Frontmatter

More Information

Climate Change, Disasters, and the Refugee Convention
Matthew Scott
The Global Governed?: Refugees as Providers of Protection and Assistance
Kate Pincock, Alexander Betts and Evan Easton-Calabria

The Evolution of Humanitarian Protection in European Law and Practice
Liv Feijen

Protection from Refuge: From Refugee Rights to Migration Management
Kate Ogg

@© in this web service Cambridge University Press & Assessment www.cambridge.org


www.cambridge.org/9781009011082
www.cambridge.org

Cambridge University Press & Assessment
978-1-009-01108-2 — Protection from Refuge
Kate Ogg

Frontmatter

More Information

PROTECTION FROM REFUGE

From Refugee Rights to Migration Management

KATE OGG

Australian National University

CAMBRIDGE

UNIVERSITY PRESS

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781009011082
www.cambridge.org

Cambridge University Press & Assessment
978-1-009-01108-2 — Protection from Refuge
Kate Ogg

Frontmatter

More Information

CAMBRIDGE

UNIVERSITY PRESS

Shaftesbury Road, Cambridge CB2 8EA, United Kingdom
One Liberty Plaza, 20th Floor, New York, NY 10006, USA
477 Williamstown Road, Port Melbourne, VIC 3207, Australia
314-321, 3rd Floor, Plot 3, Splendor Forum, Jasola District Centre, New Delhi - 110025, India

103 Penang Road, #05-06/07, Visioncrest Commercial, Singapore 238467

Cambridge University Press is part of Cambridge University Press & Assessment,
a department of the University of Cambridge.

We share the University’s mission to contribute to society through the pursuit of
education, learning and research at the highest international levels of excellence.

www.cambridge.org
Information on this title: www.cambridge.org/9781009011082

DOI: 10.1017/9781009024259
© Kate Ogg 2022

This publication is in copyright. Subject to statutory exception and to the provisions
of relevant collective licensing agreements, no reproduction of any part may take
place without the written permission of Cambridge University Press & Assessment.

First published 2022
First paperback edition 2023

A catalogue record for this publication is available from the British Library

Library of Congress Cataloging-in-Publication data
Names: Ogg, Kate, author.
Title: Protection from refuge : from refugee rights to migration management / Kate Ogg, Australian
National University, Canberra.
Description: Cambridge, United Kingdom ; New York, NY : Cambridge University Press, 2022. |
Series: Cambridge asylum and migration studies | Includes index.
Identifiers: LCCN 2021032148 (print) | LCCN 2021032149 (ebook) | ISBN 9781316519738 (hardback) |

ISBN 9781009011082 (paperback) | ISBN 9781009024259 (ebook)

Subjects: LCSH: Refugees — Legal status, laws, etc.
Classification: LCC KZ6530 . 035 2021 (print) | LCC KZ6530 (ebook) | DD C 341.4/86-dc23
LC record available at https://lccn.loc.gov/2021032148
LC ebook record available at https://lccn.loc.gov/20210321493

ISBN  978-1-316-51973-8  Hardback
ISBN  978-1-009-01108-2  Paperback

Cambridge University Press & Assessment has no responsibility for the persistence
or accuracy of URLs for external or third-party internet websites referred to in this
publication and does not guarantee that any content on such websites is, or will
remain, accurate or appropriate.

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781009011082
www.cambridge.org

CAMBRIDGE

Cambridge University Press & Assessment
978-1-009-01108-2 — Protection from Refuge
Kate Ogg

Frontmatter

More Information

For Ron

@© in this web service Cambridge University Press & Assessment www.cambridge.org


www.cambridge.org/9781009011082
www.cambridge.org

Cambridge University Press & Assessment
978-1-009-01108-2 — Protection from Refuge

Kate Ogg
Frontmatter

More Information

CONTENTS

Preface

BY JAMES C. HATHAWAY page xiii
Acknowledgements xiv
List of Abbreviations XV
1 Journeys in Search of Refuge 1
1.1 Introduction 1
1.2 Protection from Refuge: Tensions and Queries 3
1.3 What Is Refuge and What Are the Different Types of Protection from Refuge
Claims? 5
1.4 Methodology: Tracing Litigation across the Refugee Journey 11
1.5 Scope 16
1.6 Conclusion 19
2 Refuge as a Concept and a Place 21
2.1 Introduction 21
2.2 Refuge, Sanctuary, Asylum and International Protection: Synonymous Terms? 22
2.3 Conceptualising Refuge: Where to Begin? 23
2.3.1 Historical and Cultural 24
2.3.2 Experiential 25
2.3.3 Rights-Based 26
2.3.4 Philosophical 28
2.3.5 Categorical 29
2.4 What Are Refuge’s Functions? 30
2.4.1 Being Reborn in Exile: Restoration of a Meaningful Life 30
2.4.1.1 Restoring Refugees to a Position Where They Can Be Alive
and Have a Life 31
2.4.1.2 Not Just Surviving, but Thriving in Exile 33
2.4.2 Dreaming of and Creating a Future 35
2.4.3 Living with the Past 36
2.5 What Is the Nature of Refuge? 39
2.6 What Is the Scope of Refuge? 42
2.6.1 Scope of Refuge for Convention Refugees 42
2.6.2 Scope of Refuge for Palestinian Refugees 45

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781009011082
www.cambridge.org

Cambridge University Press & Assessment
978-1-009-01108-2 — Protection from Refuge
Kate Ogg

Frontmatter

More Information

X CONTENTS

2.6.3 Scope of Refuge for Putative Refugees and IDPs
2.7 What Is the Threshold for Adequate Refuge?
2.8 The Reality of Refuge
2.9 Conclusion

3 Using Human and Refugee Rights to Resist Encampment

3.1 Introduction

3.2 Refugees’ Human Rights Claims

3.3 Categorical and Experiential Approaches to Conceptualising Refuge
3.3.1 Understanding Refugeehood
3.3.2 Understanding Refugees
3.3.3 Understanding Refugee Rights

3.4 From Categorical and Experiential to Exceptionality Reasoning
3.4.1 The Individualisation of Rights Claims
3.4.2 The Exceptional Refugee
3.4.3 An End to Encampment?

3.5 Conclusion

4 Using Human Rights Law to Travel in Search of Refuge in Europe
4.1 Introduction
4.2 The Role of Human Rights in Determining “Whose Refugee’
4.3 Human Rights as a Prism to Engage with the Concept of Refuge
4.3.1 The European Court of Human Rights” Categorical Approach
to a Dublin System Challenge
4.3.2 Categorical Approaches to Qualified Rights in Challenging
the Dublin System
4.3.3 Categorical Approaches to Dublin System Challenges before
UN Treaty Bodies
4.3.4 A Categorical Approach to the First Challenge to Externalisation
before the European Court of Human Rights
4.4 Judicial Disengagement with Refuge
4.4.1 From Vulnerable Refugees to the ‘Peculiarly Vulnerable’ Refugee
4.4.2 From Vulnerable Refugees to the ‘Good’ Refugee
4.4.3 Fragmented and Rudimentary Refuge
4.5 The Peculiarly Vulnerable Refugee
4.5.1 Gender-blind Decisions
4.5.2 Notional Consideration of Gender, Childhood and Disability
4.6 Conclusion

5 Direct Challenges to Regional Containment Instruments

5.1 Introduction

5.2 Borders and Boundaries

5.3 Setting a Threshold for Adequate Protection: The Role of Borders
in Judicial Reasoning
5.3.1 Refuge Beyond Non-refoulement?

5.3.1.1 A High Standard of Refugee Protection in the Oceanic
Region

47
49
50
54

56
56
57
58
59
63
67
71
71
72
75
78

79
79
80
82

82

88

90

92
95
96
100
102
106
107
108
111

112
112
113

115
116

116

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781009011082
www.cambridge.org

Cambridge University Press & Assessment
978-1-009-01108-2 — Protection from Refuge
Kate Ogg

Frontmatter

More Information

CONTENTS xi

5.3.1.2 A Lower Standard for Protection for Refugees Crossing

the Canada-US Border 118

5.3.1.3 Missed Opportunities in Setting the Standard for Refugee
Protection in the EU 120
5.3.2 Manoeuvring Juridical Borders in Protection Elsewhere Challenges 124
5.3.2.1 Alignment of Australia’s Juridical Borders 124
5.3.2.2 Extending the Reach of Judicial Borders in Canada 125
5.3.2.3 The Conundrum of Borders and Refugee Protection in the EU 127
5.4 Misaligned Borders 128
5.4.1 Asymmetrical Borders and Judicial Dissonance in the Oceanic Region 128
5.4.2 Malleable and Misaligned Borders in North America 133
5.4.3 Dissonant Juridical Borders in Europe 136
5.5 The Trapped Refugee 140
5.5.1 Navigating Borders and Bifurcation in Europe 140
5.5.2 State of Exception or State of Exceptionality in North America? 142

5.5.3 Beyond the Pale of Law or Trapped between Dissonant Legal

Systems in the Oceanic Region? 144
5.6 Conclusion 147
6 Seeking Refuge as a Palestinian Refugee 149
6.1 Introduction 149
6.2 The Refugee Convention as a Containment Mechanism 151
6.3 Article 1D as a Containment Mechanism 155
6.4 A Broad Scope of Refuge for Palestinian Refugees 159
6.5 From Rights Protection to Mere Survival: The Involuntary Refugee 163
6.5.1 Refuge as Physical Survival 163
6.5.2 Involuntary Flight: A Neocolonial and Racialised Oxymoron? 165
6.5.3 Gendered Understandings of Involuntariness 167
6.6 A Pathway to Protection? 169
6.7 Conclusion 171
7 Resisting the Prospect of Refuge in an IDP Camp 174
7.1 Introduction 174
7.2 IDPs: Neglected in Refugee Law and Scholarship 175
7.3 Real and Meaningful Refuge 176
7.4 Refuge as the Chance of Mere Survival 182
7.5 The Resilient Refugee 187
7.6 Internal Protection and Cessation of Refugee Status 191
7.7 Conclusion 192
8 Elusive Refuge 194
8.1 Introduction 194
8.2 Robust Refuge 195
8.3 Rudimentary Refuge 197
8.4 The Gendered Exceptional Refugee 200
8.5 Conclusion 203
Index 205

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781009011082
www.cambridge.org

Cambridge University Press & Assessment
978-1-009-01108-2 — Protection from Refuge
Kate Ogg

Frontmatter

More Information

PREFACE

It is counterintuitive that some people may need protection from refuge. If a refuge is
meaningful, then surely nobody needs to be protected from it. Conversely, a refuge from
which people feel compelled to flee ought arguably not to be deemed a refuge at all.

Yet as Kate Ogg makes clear in this groundbreaking study, claims for protection from
refuge are increasingly common and litigated. To understand this phenomenon, Ogg
undertakes what Martha Minow refers to as a ‘recasting project’, drawing on lines of
seemingly disparate cases from across jurisdictions to discover whether there is in fact a
conceptual commonality that links them. Through examination of resistance to practices of
mandatory encampment, the setting of regional asylum boundaries, containment policies,
the relegation of Palestinian refugees to an institutionalised enclave and rules that compel
refugee claimants to return home to face internal displacement, Ogg identifies a common
thread: in none of these cases does the refugee believe that what is on offer is truly refuge
worthy of the name.

This book argues that the legal response to the various manifestations of the failure of
refuge has ebbed and flowed. While some courts have championed a full-throated under-
standing of asylum, others have, in Ogg’s words, approached ‘refuge as a scarce commodity
and one stripped down to the barest minimum of protections’. Equally important, Ogg
shows that, when refugees challenge that stripping-down exercise, courts are often disin-
clined to offer relief in other than circumstances deemed ‘exceptional or extraordinary’ - the
definition of which rarely does justice to needs and aspirations defined by such concerns as
gender, age or disability.

This is a marvellous book in so many ways. It takes law seriously - unearthing and
engaging with the work of courts around the world on issues of critical importance to
persons compelled to flee in search of protection, thus neatly complementing and complet-
ing stories of refugee journeys in the social science literature. It harnesses feminist legal
analysis to posit an inclusive definition of what ought to count as truly adequate refuge and
shows how adjudicative practice too often fails to meet that standard. Most fundamentally,
it constructs a paradigm to understand and effectively to contest the fact that the places in
which people seek protection are often as bleak and as dangerous as those which they fled.

James C. Hathaway
Editor, Cambridge Asylum and Migration Studies
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