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Since the publication and positive reception of the first edition of this book, many things have
caused the need for another edition — certainly not out of want for more punishment. Rather,
there have been a number of important and significant developments in evidence law that
have occurred in rapid succession. Such changes must be seen in the context of a changing
society and certainly a society that is becoming more fully informed and aware. This evolution,
which should be encouraged and sustained, is well expressed through Albert Einstein’s
comment: ‘The world as we have created it is a process of our thinking. It cannot be changed
without changing our thinking.’

One of my primary goals in teaching this subject has always been to educate both students
and practitioners alike that evidence law is much more than mere rules of procedure or turgid
application. Evidence law, when properly applied and understood, advances fundamental
human rights, as well as social and political policies, in a manner and form that will assist in
combatting the still rampart forces of social inequity and injustice. A courtroom, where rules of
evidence are central, is itself a symbol of truth and justice. An advocate for human rights and
social justice understands it is important that laws that oppress, repress and dominate are
removed to allow the story of children, sexual complainants, and people from diverse cultural,
religious and sexual backgrounds to be heard.

The legal developments and political responses giving rise to this second edition show an
increasing acknowledgement and understanding of the many complex issues inherent in
domestic violence, elder abuse and child and adult sexual abuse. The creation of and recom-
mendations from Royal Commissions investigating sexual offences against children and the
treatment of the elderly in aged care, together with changes in how social institutions, such as
childcare providers and religious institutions, are required to comply with legal and statutory
developments, highlight the gradual but positive changes in the legal perspectives used to
address these sensitive, yet neglected areas of the law. We have included some of the more
important developments since the first publication that have resulted in an upsurge of new
cases and many significant legislative amendments. For example, the provisions relating to
tendency evidence in New South Wales now also specifically apply to child sexual offences
and the threshold for admissibility of such evidence has been lowered. There have also been
many new High Court decisions providing a variety of responses, some consistent with prior
cases, but at other times there has been a fresh approach and welcomed reinterpretation in
particular areas of evidence law that otherwise would have continued to oppress vulnerable
members of our community. The greatest impact in this era of change has been related to
topics such as complainant evidence and the concept of forensic disadvantage of the accused,
tendency and coincidence evidence and privileged communications.

Xvii
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In addition, the continuing fall-out of COVID-19 should not be underestimated. In all
likelihood that virus will have a continuing influence on the development of health, economic,
political and legal policies. It is of no surprise that, as our society is tested in such times and
becomes more complex, legal participants — judges, litigants, prosecutors and defendants —
have demanded more from the law and challenged the status quo with respect to the
appropriateness of some of the existing laws and their impact on the evidentiary process
and how that process is delivered. In this second edition, we seek to explain very complex and
difficult areas of the law simply and meaningfully for the student. Despite the legislation being
referred to as ‘uniform’, it is important to note that differences between states continue. Where
possible, we have highlighted these in this edition. Furthermore, there are new practical
problems and answers in the final chapter, ‘Putting it all together’. These will challenge the
student and practitioner and require them to apply their understanding and knowledge of the
various concepts.

I would like to thank my co-authors: Ottavio Quirico for always being a patient and
supportive colleague, ready to take on additional tasks to get the job done; and Gregor
Urbas for his commitment and perseverance in revising chapters. Let's forge forward to new
beginnings and a hopeful future.

Dr Fiona Hum
30 June 2021

xviii  Preface
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Children, Youth and Families Act 2005 s 76, 207
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s 79(1), 216
s 86, 261
s 90, 287, 292, 566
s 108A, 397
s 110, 407
s 115(7), 446
s 116, 448, 450
s 117(b), 463
s 126K, 488
s 127, 491
s 127(1), 490
s 127(2)(c), 491
s 131A, 520-1
s 131A(g), 520
s 135, 122, 527
s 135(d), 122, 428
s 137, 292-3, 536, 5467
s 138, 564
s 138(3)(d), 564-5
s 138(3)(e), 564
s 146, 583
s 161, 583
s 165, 8
s 192A, 72
Evidence (Miscellaneous Provisions) Act
1958
pt II div 2A, 4856
s 23D, 488
s 28, 3701, 483
s 32AB, 486-7
s 32B, 487
s 32C, 487-8
s 32E, 488
Evidence (Unsworn Evidence) Act 1993, 267
Evidence Regulations 2009
regs 5-6, 157
regs 7-8, 307
Family Violence Protection Act 2008, 39
Independent Broad-based Anti-corruption
Commission Act 2011, 492
Interpretation of Legislation Act 1984
s 36A, 143
s 38, 143
Juries Act 2000, 9
Jury Directions Act 2015, 12, 49, 103, 157,
369, 572
pt 4 div 2, 369

ss 14-16, 369
s 25, 369
s 26, 370
s 27, 370, 421
s 28, 370-1
s 29, 371
s 30, 371
s 31(b), 37
s 32,8,10, 19, 38
s 33,19, 38
s 35, 450, 584
s 36, 10, 450-1
s 37, 450-1
ss 38-54, 429
s 41, 556
ss 41-4, 27, 597
s 42, 56
s 43, 55-6, 397
s 44, 55—7
s 61,13-14, 157
s 62,13-14
s 63, 13-14
s 64, 13-15
Justice Legislation Miscellaneous
Amendment Act 2018, 83
Police Administration Act 1978
s 143, 236
Summary Offences Act 1966
s 17(D), 39
s 19, 39

Western Australia
Evidence Act 1906

s 36BE, 568
Road Traffic Act 1974, 549
Norfolk Island
Evidence Act 2004, 5

United Kingdom

Criminal Appeals Act 1907, 21
Police and Criminal Evidence Act 1984
s 82, 231

International instruments

International Covenant on Civil and Political
Rights
art 26, 565
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product or service contains an unofficial version of the legislation of the Parliament of State of
Victoria. The State of Victoria accepts no responsibility for the accuracy and completeness of
any legislation contained in this product or provided through this service.
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4.0 licence.
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Attribution 4.0 International License. For the latest information on New South Wales
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with permission.
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permission of the Crown in right of Tasmania.

Extracts from Meteyard v Love (2005) NSWLR 36: reproduced with permission of the
Council of Law Reporting for NSW.

Extracts from IMM v The Queen (2016) 257 CLR 300; Hughes v The Queen (2017) 263 CLR
338; R v Bauer (a pseudonym) (2018) 266 CLR 56; The Queen v Dickman (2017) 261 CLR 601:
© Commonwealth of Australia 2010.
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The chapters in this work have been written by the same author as the first edition in most
cases; however, there have also been some chapters from the first edition that have been
revised by different authors.

Chapters 1-4 and Chapters 6 and 7 were written by Fiona Hum in the first edition and
revised by her in the second edition. Chapters 10 and 13 were written by Gregor Urbas in the
first edition and revised by him in the second edition. Chapter 9 was written by Bronwen
Jackman in the first edition and revised by Gregor Urbas in the second edition. Chapter 11 was
written by Kip Werren in the first edition and revised by Gregor Urbas in the second edition.
Chapters 5 and 8 were written by Ottavio Quirico in the first edition and revised by him in the
second edition. Chapter 12 was written by Fiona Hum in the first edition and revised by Ottavio
Quirico in the second edition.

The authors wish to advise that they take responsibility for any remaining errors that may
exist in their respective chapters despite their best efforts.
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Additional resources are provided on the companion website to this text, at www.cambridge
.org/highereducation/isbn/9781009010726/resources.

These are designed so that students can test and check their understanding of the concepts
covered throughout the text as a whole.

*  Suggested answers to extended practice problems in Chapter 14

* Additional practice problems with suggested answers
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