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INTRODUCTION

Arbitral tribunals and ad hoc committees set up under the Convention on the Settle-
ment of Investment Disputes between States and Nationals of Other States admin-
istered by the International Centre for Settlement of Investment Disputes (ICSID)
have produced a large number of awards and decisions. In recent years, through the
Additional Facility mechanism, their number has increased substantially, and their
contribution both to the substance of international investment law and the procedure
of international arbitration grows in importance. Chapter Eleven arbitration under
NAFTA will increasingly contribute its share; so too do the increasing number of
ad hoc arbitral decisions under bilateral and multilateral investment treaties, which
are also included in this series. Many of these cases raise vital issues of investment
protection and relate to fundamental questions of the relations between national
and international law.

Article 48(5) of the ICSID Convention provides that the Centre shall not publish
an award without the consent of the parties thereto. In the absence of an official
series of reports of these texts, many have appeared unofficially, from time to time,
in a variety of publications in different parts of the world. For those who wish to
refer to these awards and decisions in a systematic manner, this diffusion has been
a source of difficulty. There is considerable value in collecting and presenting this
material in a single publication accompanied by summaries, tables of cases and
with a detailed index. Some of the texts have previously been available only in
French or Spanish.

James Crawford
Karen Lee

Lauterpacht Centre for International Law
University of Cambridge

February 2008
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EDITORIAL NOTE

The ICSID Reports contain decisions rendered by arbitral tribunals and ad hoc
committees set up within the framework of the Centre established pursuant to
the ICSID Convention (including those rendered by ICSID tribunals established
pursuant to bilateral investment treaties) and other decisions, whether judicial or
arbitral, relating to such proceedings. These are accompanied by a full scholarly
apparatus and index.

Volume 1 contains, in addition to the Basic Texts of the ICSID system, decisions
in cases commenced during the period 1972 to 1981. Volume 2 contains material
relating to proceedings commenced between 1981 and 1983, and Volume 3 con-
tains the first three proceedings commenced in 1984. Volume 4 contains the texts of
decisions and awards relating to ICSID cases commenced between 1984 and 1992.
Volume 5 contains available texts of decisions and awards for proceedings com-
menced between 1992 and 2000, and Volume 6 contains those commenced between
1995 and 2001. Volume 7 contains decisions and awards for arbitration proceed-
ings commenced between 1997 and 2002. Volume 8 contains decisions and awards
for arbitration proceedings commenced between 1996 and 2002. Volume 9 con-
tains decisions and awards for proceedings commenced between 1990 and 2003.
Volume 10 contains decisions and awards for proceedings commenced between
1998 and 2004. Volume 11 contains those for proceedings commenced between
2000 and 2002. Volume 12 contains decisions and awards for proceedings com-
menced between 2001 and 2003 and Volume 13 contains decisions and awards
for proceedings commenced between 1997 and 2004. These cases are printed in
chronological order according to the date of the main award or the date of the first
reported stage of proceeding. All the proceedings relating to any given case are, SO
far as possible, assembled together in their own chronological order.

The awards and decisions in these Reports are reproduced, to the greatest extent
possible, in the form in which they were handed down. Editorial intervention is
limited to the introduction of a summary and of a bold-letter rubric at the head of
each case. These are followed by the full text of the original decision, if available,
or its translation. No attempt has been made to tamper with the texts by purporting
to correct any errors or to clarify obscurities of expression.

Attempts have been made to obtain the full text of all awards and decisions.
Where only excerpts are available these have been reproduced. Any omission of
material is indicated either by a series of dots or by the insertion of a sentence in
square brackets stating the nature of the passage which has been omitted. Should
the full text of a previously excerpted or omitted decision or award subsequently
become available it will be published in a later volume in the series.

Bold-letter headings preceding each case indicate the main points of law involved
in the decision. These entries are also collected in a digest at the beginning of the
volume.

Xi
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xii EDITORIAL NOTE

The source of the material in this volume is indicated at the end of each case.
Where the material has been published in more than one language, one publication
in each language is listed. The language of the original decision is also mentioned.

Various tables are printed at the beginning of each volume: an alphabetical table
of cases reported in the volume, a consolidated alphabetical table of all the cases
so far reported and a digest of the cases reported in the volume.

Earlier volumes contained a consolidated index. This has become impossible
due to space considerations, and thus from volume 11 the index is confined to the
volume in question. The consolidated index for volumes 1-10 is to be found at
10 ICSID Reports 453.
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Fair and equitable treatment — Manifest excess of powers — Whether Tribunal
exceeded powers in assessment of fair and equitable treatment standard —
Whether Tribunal decided ex aequo et bono — Whether reasons sufficient —
Whether adequate explanation in reasons

MTD Equity Sdn Bhd and MTD Chile SA v. Republic of Chile (ICSID Case
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(Case No. T 9059-03), 30

Challenge to validity of arbitral award — Whether valid arbitration agreement
between parties — Section 34 of Swedish Arbitration Act — Whether sale and
purchase agreement for condensed gas constituting investment under Energy
Charter Treaty, 1994 — Whether administrative errors affecting outcome of case —
Whether Swedish court to set aside Arbitral Award II
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Joy Mining Machinery Limited v. Arab Republic of Egypt (ICSID Case No.
ARB/03/11), 121

Compensation
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liable for damages including loss of profits — Costs — Article 40 of UNCITRAL
Rules
Link-Trading Joint Stock Company v. Department for Customs Control of the
Republic of Moldova, 3
Costs

Arbitral tribunal’s decision on costs — Application by plaintiff to Swedish court
to vary decision on costs — Czech Republic’s litigation costs — Whether plaintiff
liable

Nagelv. Czech Republic (Ministry of Transportation and Telecommunications)
(Case No. T 9059-03), 30

Expenses — Arbitration costs — Where Respondent raised unsuccessful
objections — Whether Claimant responsible for costs attributable to unsuccessful
objections
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(SCC Case No. 49/2002), 30

Litigation costs — Whether requested amount reasonable — Interest

Kyrgyz Republic v. Petrobart Limited (Case No. T 5208-05), 480
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Dismissal of claim — Costs in the Court of Appeal

Petrobart Limited v. Kyrgyz Republic (Case No. T 3739-03), 335

Damages

Slovak Republic’s alleged breach of its obligation to cover losses pursuant
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Ceskoslovenskd Obchodni Banka AS v. Slovak Republic (ICSID Case No.
ARB/97/4), 178

Expropriation

Article 1110 NAFTA — De facto expropriation — Indirect expropriation — Taking —
Value of the investment — Value of available domestic remedies — Whether
Claimant’s investment expropriated contrary to Article 1110 NAFTA

GAMI Investments Inc. v. Government of the United Mexican States, 144
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Customs and tax regime stability — Whether change in customs and tax regime
tantamount to expropriation — United States of America—Moldova Bilateral
Investment Protection Treaty, 1993

Link-Trading Joint Stock Company v. Department for Customs Control of the
Republic of Moldova, 3

De facto expropriation — Measures not directed at transfer of value of investment

Petrobart Limited v. Kyrgyz Republic (SCC Case No. 126/2003) (Award II),
335

Fair and Equitable Treatment

Article 1105 NAFTA — Whether Mexico violating minimum standard of
treatment — Effect of Mexico’s maladministration of sugar programme —
Whether outright and unjustified repudiation of regulations — Mexico’s failure to
implement key parts of sugar programme — Attribution — Causation — Whether
Mexico violating Article 1105 NAFTA

GAMI Investments Inc. v. Government of the United Mexican States, 144

Transfer of assets of State organ to detriment of investor — Government interven-
tion in enforcement proceedings to stay execution — Whether fair and equitable
treatment — Whether violation of obligation to provide effective enforcement of
rights

Petrobart Limited v. Kyrgyz Republic (SCC Case No. 126/2003)
(Award II), 335

Foreign Investment

Definition — Whether bank guarantees an investment under BIT — Whether
Claimant’s activities amounting to an investment under ICSID Convention —
ICSID Convention, Article 25

Joy Mining Machinery Limited v. Arab Republic of Egypt (ICSID Case No.
ARB/03/11), 121

Definition of investment — Energy Charter Treaty, 1994, Article 1(5) and (6) —
Whether condensed gas agreement constituting an investment under the ECT

Kyrgyz Republic v. Petrobart Limited (Case No. T 5208-05), 480

Jurisdiction

Bulgaria—Cyprus Bilateral Investment Treaty, 1987 — Consent to arbitration —
Most-favoured-nation provision — Interpretation — Scope — Reading of MFN
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provision with other BITs to which Bulgaria Contracting Party — Whether
providing Respondent’s consent to ICSID arbitration — Whether entitling
Claimant to rely on dispute settlement provisions in these other BITs

Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No.
ARB/03/24), 268

Competence of Tribunal to rule on its own jurisdiction — Prior decision of Kyrgyz
courts on issue of jurisdiction — Swedish Arbitration Act, Section 2— UNCITRAL
Rules, Article 21

Petrobart Limited v. Kyrgyz Republic (Award 1), 335

Consent to arbitrate — Entering into a BIT by State as consent to arbitrate — No
need for additional consent by State — ICSID Convention, Article 36(2)

IBM World Trade Corporation v. Republic of Ecuador (ICSID Case
No. ARB/02/10), 102

Consent to arbitrate — Exhaustion of local administrative and judicial remedies —
Interpretation of terms of the BIT — BIT, Article VI — ICSID Convention,
Article 26

IBM World Trade Corporation v. Republic of Ecuador (ICSID Case No.
ARB/02/10), 102

Domestic proceedings dealing with domestic law claim — Whether principles of
res judicata or collateral estoppel applicable to related but distinct treaty claim

Petrobart Limited v. Kyrgyz Republic (SCC Case No. 126/2003)
(Award II), 335

Energy Charter Treaty, 1994, Article 26 — ICSID Convention, Article 25 —
Whether ICSID Tribunal having jurisdiction to decide on merits of Claimant’s
claims for alleged breaches of Part III of Energy Charter Treaty — Consent
to arbitration — Relevance of Article 17(1) of Energy Charter Treaty —
Burden of proof — Whether allegation of treaty violation sufficient to establish
jurisdiction — Whether jurisdictional requirements of Articles 1 and 26 of Energy
Charter Treaty satisfied

Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No.
ARB/03/24), 268

Exclusive jurisdiction clause under investment contract — Interpretation of terms
of BIT — Fork-in-the-road provision — BIT as the fundamental basis of the claim —
Domestic courts retaining jurisdiction over investment-unrelated matters

IBM World Trade Corporation v. Republic of Ecuador (ICSID Case No.
ARB/02/10), 102
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