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international crimes. See criminal law
International Criminal Court, jurisdiction,
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international jurisdiction. See jurisdiction
international law
allocation of disputes to, 539-44
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as applicable law, 89-91
as check on ‘international delinquency’, 62
as national law source, 87
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function of, 77
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human rights. See human rights
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legality of norms of, 109
limitations on executive power, 124-25
national application generally, 23-24, 61,
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national law and customary international
law, 81
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national law override of, 109
national law reception of, 85-91, 490
process of reception of, 79-80
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Anglo-Commonwealth foreign relations
law; foreign relations; foreign relations
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private international law; treaty-making
International Law Commission
diplomatic protection, 348-50, 371-72
‘local remedies’ defined, 323
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state immunity, 486, 521, 522
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international tribunals as forum of last
resort, 307
interpretation
application distinguished, 82-85
presumption against extraterritoriality,
193-98
inter-state relations
allocation of power, 92-94
civil claims as to, 289-91

judicial review
diplomatic protection, 358, 359, 360, 361,
362, 365, 36668, 373
habeas corpus and foreign nationals, 297
human rights protection, 107, 339-41
justiciability, 117-18, 123-24, 223-36
limitation on executive power, 24
judiciary
active role of, 60-61
allocation of power
between domestic law and international law,
232-36
between judiciary and executive, 219-23,
225-32
constitutional provision for, 81-82
constitutional provision for competence
of, 70
evidence rules, 26, 239-40
exclusion from foreign relations, 16
executive certificate, 239, 240—48
foreign relations power overviewed, 26
individual rights and. See human rights
judicial review, 105-9, 123-24
public interest immunity certificate, 23940
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236-39, See also jurisdiction
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advancement and defence of legal concepts, xv
foreign relations and modern constitutional
state, xxii
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private international law conception
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state immunity and, 515
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arguments against, 154-56
constitutional provision for, 70, 81, 163
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ministers’ democratic mandate, 155-56
need for flexibility in negotiations, 154-55
need for unified national approach, 154
arguments for role of
democratic deficit, 156-57
executive accountability, 158-59
executive obligations of unincorporated
treaties, 160—61
legislative functions of treaties, 156-61
public scrutiny, 159
armed forces deployment. See armed forces
deployment
author’s analytical approach, 150-51
common approach to foreign relations law,
11-12
criminal law, 101-5
exclusion from foreign relations, 15-16,
149-50, 152-53
external jurisdiction, 193-94, 196-97,
217,218
federal foreign relations power, 151
foreign affairs role in political theory,

153-61
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legislature (cont.)
foreign relations constraints on, 25-26,
150-51, 190-93
public scrutiny. See also jurisdiction
growth of foreign relations role, 149-50
legislative function, 156
oversight of executive
constitutional importance of, 25, 181-82
foreign affairs select committees, 182-84
limits of powers, 185-90
Parliamentary sovereignty and international
law, 55
parochialism, 155
regulatory limitations on executive power,
121-23
treaty ratification role, 25, 114, 127-29, 150,
161-62, 178-81
‘local remedies’ defined, 323
Locke, John
cited as authority, 10-11, 153-54
executive’s external representative function,
38-39
federative function of executive, 32, 33-42,
153-54
Glorious Revolution of 1688, 35-37
international state of nature, 37—38
Parliament’s foreign affairs role, 154
‘Power of War and Peace’, 129, 134
separation of domestic and foreign affairs, xx, 38
treaty negotiation, 38
unified foreign affairs power, 3942

Mann, F A

act of state, 8, 10-11, 20, 485, 523, 524, 539

cited as authority, 10-11

Dicey critiqued, 32

division between domestic and foreign legal
spheres, 4-5

executive certificate of recognition, 243, 245,
393-97

Foreign Affairs in English Courts, xviii, 12

foreign state claims, 423, 424, 428, 430, 437

human rights jurisdiction, 316

international law as check on ‘international
delinquency’, 62

interplay of international and national laws, 61

judiciary’s active role, 60-61

national regulation of foreign relations, xviii—xix

non-enforcement of public rights of foreign
states, 62—63

private international law and acts of foreign
states, 62

reception of international law, 80

recognition of foreign governments, 414
territorial connection, 198, 327
theory of foreign relations law, 59-64
unrecognised states, 404
US practice, 13
Mansfield, William Murray, 1st Earl of
accountability of public officials in private
international law, 48
accountability of public officials in public law,
48-49
cited as authority, 10-11, 17, 32
civil claims, 283
customary international law in national law, 81
development of jurisdictional rules, 41
foreign revenue laws, 452
habeas corpus, 297
judgments reversed, 49, 51-53
purpose of writings, 32
state prerogative, 45-49
maritime law
Blackstone’s international law theory, 4445
external jurisdiction as to crimes committed on
high seas, 192-93
jurisdiction and international law, 84-85
prize jurisdiction, 46—48
universal criminal jurisdiction as to piracy,
208-9
military intervention. See armed forces
deployment; war
Millett, Peter Millett, Baron
foreign relations law and public law, 20-21
separation of powers, 80
ministers. See executive
Montesquieu, Charles-Louis de Secondat, Baron
de La Bréde et de
division of powers, 33, 35
‘law of nations’ theory, 43
Moore, Harrison
act of state, 279-80
Act of State in English Law, 12, 64
‘British act of state’, 15
separation of domestic and foreign affairs, 56
movable property, transfer as act of state,
530-31
multi-level governance, allocation of power,
141-42
mutual assistance for recovery of criminal
proceeds, 459—66

national laws and international law in relation.
See international law; public law

nationality and external criminal jurisdiction,
203-7,217-18
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New Zealand new common law principle protecting private

armed forces deployment, 132-33, 139-40
civil claims, 282, 283
commitment to international law, xv
common approach to foreign relations law,
10-12
cultural heritage claims, 441-47
foreign affairs select committees, 183, 184
foreign state
claims of, 425-26, 456, 461, 462, 467,
468-69
evidence and public interest immunity, 250
executive certificate of recognition, 24243,
399-401
foreign government’s competence, 412-13
immunity, 482-83, 490-91, 504, 508,
510, 520
recognition policy, 385
habeas corpus, 295-96
human rights, 307, 312-13
international law limitations on executive
power, 125
jurisdiction and international law, 84-85
legislative functions of treaties, 157-58
nationality and criminal jurisdiction, 205, 206
Parliamentary oversight of executive, 188
Parliamentary review of treaties pre-ratification,
162, 167-71, 180
Parliament’s foreign affairs role, 154
prerogative power of executive, 117, 118
presumption against extraterritoriality, 196-97
stay of proceedings for abuse of process, 237-38
suppression of torture, 216
territorial connection, 200—1, 202-3
transfer of power from UK, 65-66, 67, 68
Trans-Pacific Partnership Agreement
negotiations, 159
treaties as source of law, 160-61
treaty-making, 127, 150, 162, 16771
UN terrorism measures, 106—7
war crimes jurisdiction, 212, 213
Nollkaemper, André
reception of international law, 80
non-justiciability
act of state doctrine and, 4, 59, 539
allocative effect of, 524
applicability of, 284, 365, 430, 523
doctrine of, xvii, 16, 26, 57-58, 93, 220, 275,
359, 484-85, 541, 543, 544
plea of, 277, 533, 540
non-recognition
avoidance of consequences of, 402-6
exception to policy of, 413-14

rights, 408-12
statutory reform as to status of foreign
corporations, 406-8
Norwich Pharmacal principle and public
interest immunity, 251-55

one voice principle
critiques of, 60-61, 247
diplomatic protection, 248
executive certificate of recognition, 240
rationale for, 243—44
state immunity, 247
support for, 24041
Oppenheim, LF L
separation of domestic and foreign affairs, 56
organs of government
allocation of power, 9-10
author’s analytical approach, 115
division of powers, theories of, 31-32, 34-35,
80, 115
external deployment of public officials in new
contexts, 17, See also executive; judiciary;
legislature
overseas torts of public officials
act of state, 534
civil claims, 285-89

Parliament. See legislature
personal injury, state immunity, 520-22
Phillimore, Sir Robert
state immunity and armed conflict, 522
piracy, universal criminal jurisdiction, 208-9
political character of international disputes, xv
Ponsonby, Sir Arthur
foreign affairs select committees, 182
Parliament’s foreign affairs role, 156
‘Ponsonby rule’, 162
‘Power of War and Peace’. See armed forces
deployment
prerogative of the state. Sce state prerogative
private international law
conception of jurisdiction, 327-28
focus on law as applied in foreign country, 411
foreign act of state doctrine, 524
foreign relations law and, 7-9, 20
foreign state acts and, 62, 526-38
general international law as choice of law
compared with, 89-90
public law contrasted, 16
state immunity and, 513
umbrella function of, 6, See also applicable law;
choice of law
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private property, foreign state claims as to seizure,
470-74
private rights protection in unrecognised states.
See non-recognition
prize jurisdiction
denial of justice, 4748
importance of, 46-47
proceeds of crime, foreign state claims, 459-66
property
assertion of title as act of state, 531-34
state immunity as to damage, 520-22
transfer as act of state, 530-31
public interest immunity. See immunity
public international law. See international law
public law
extended cross-border regulation, 17-18
foreign relations law and, 20-21
international jurisdiction in, 16
public officials
accountability in private international law, 48
accountability in public law, 48-49
crime of torture, 216-17
recognition policy. See also torture
criminal law and external acts of, 204-5, 217
external deployment in new contexts, 17
overseas torts of, 28589, 534
personal liability of, 54
serious offences by, 205-7
state responsibility for conduct of, 507-8, 516
public policy and international law, 535-37

reception of law and transmission of law
distinguished, 79-80
recognition
by executive certificate. See executive certificate
change in recognition policy, 382-86
common approach to, 11-12
discretion as to, 378-79
exceptional recognition, 413-14
executive recognition, 379-80
foreign corporations, 406-8
foreign legal systems, 83
functions in municipal law, 380-81
governments, 241-42, 412
non-recognition. See non-recognition
not proof of fact, 243—44
persons entitled to immunities, 241
recognition policy changes, 382-86
role of, 380-81
states, 241
states of war, 242-43
Reed, Robert Reed, Lord
act of state, 262

refugees and immigration law, 90-91
regulatory recoveries, foreign state claims,
447-52
Reid, James Reid, Baron
act of state, 525
restitution of state assets, foreign state claims,
434-41
Roach, Kent
human rights and War on Terror, xix

secret state information, foreign claims for
protection, 429, 46674
securities regulation, foreign state claims,
447-49, 450-52
seizure of private property, foreign state claims,
470-74
separation of powers. See organs of government
slavery suppression cases, civil claims, 278-81
South Africa
civil claims, 263-64
diplomatic protection, 36364, 372
stay of proceedings for abuse of process, 238
state
definition of, 506-7
foreign relations. See foreign relations
individual’s relationship to, 18
legal personality, 381
recognition. See recognition
unitary concept of, 113, See also national laws
state assets, foreign claims for restitution, 43441
state immunity
act of state and, 16
allocation to international legal system, 497
armed conflict, 522-23
as allocative rule, 515
as rule of jurisdiction, 30
assertion by foreign state, 97-98
common approach to, 11-12
disaggregation, 517
doctrine of, 11, 16, 477-79
exercise of governmental functions, 497-98
exercise of sovereign or governmental authority,
502-5
exhaustion of local remedies, 495-96
function of, 9, 494-98
general principles, 488
human rights and, xix
identity of state, 488-508
inter-state claims, 497
invocation of, 28, 29, 30
jurisdiction in relation, 499-502
Jjus cogens and, 515
non-justiciability and, xvii, 4
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personal injury or property damage, 520-22
private international law and, 511-13
protection of domestic jurisdiction, 495
reduced scope of, xxi, 18
sources of law, 488—94
specific situations, 508-9
‘state’ defined, 5067
state responsibility and. See state responsibility
stautory codification, 491-94
UN Convention, 494, 499, 501, 502-3, 509,
510-11, 515-16, 521, 522
state of nature, Locke’s theory of, 37-38
state of war, recognition of, 24243
state officials. Sec public officials
state prerogative
‘act of state’. See act of state
Blackstone’s theory, 4249
Dicey’s theory, 49-59
diplomatic immunity and, 37, 42
foreign relations as, xix, 10, 15, 24, 26
human rights and, xix—xx
state responsibility
allocation of power, 91-100
attributable conduct, 505
overseas acts of state agents, 334—44
public officials, 507-8, 516
state immunity and, 495-96
state-owned corporations, 508
state secrets, foreign claims for protection,
429, 466-74
state seizure of private property, foreign state
claims, 470-74
statehood
allocation of power and, 96
independence and, 480
territorial control and, 480
state-owned corporations, state responsibility, 508
statutory interpretation. See interpretation
stay of criminal proceedings for abuse of
process, 236-39
Stephen, ] F
act of state, 266
Stephen, Sir Ninian
democratic deficit, 157
‘subject’ defined, 297

Talmon, Stefan

recognition of foreign governments, 414
tax recovery, foreign state claims, 452-58
territoriality

amicus curiae briefs as to, 199-201

human rights and, 327

legislative jurisdiction, 198-203, 217-18

presumption against extraterritoriality,
193-98
territorial principle, 191-92
terrorism
civil claims, 272-76
‘control principle’ as to foreign government
documents, 251-55
diplomatic protection, 350-52
habeas corpus and extra-territorial detention,
298-305
human rights and, xix
judicial control of executive regulation, 105-9
torture of suspects. See torture
UN measures, 9-10, 105-9
universal criminal jurisdiction, 214-15
title to immovable property, assertion as act of
state, 531-34
title to land, civil claims by indigenous peoples,
281-85
torture
complicity in, 252-53, 25455, 271
confession obtained through, 251
diplomatic protection of terrorist suspects,
350-52
duty to protect in cases of, 357-58, 366, 370
jurisdiction as to offence of, 109-10
suppression of, 214-17, 252, 272
treaty ratification, 164
transfers of movable property as act of state,
530-31
transformation, doctrine of
application of, 88
formulation of, 86
incorporation distinguished, 85-86, 87
limitations of, 88-89
transmission of law and reception of law
distinguished, 79-80
transnational crimes. See criminal law
Trans-Pacific Partnership Agreement
negotiations, disclosure to Parliament, 159
treaty-making
constitutional provisions compared, 178-81
effect on national law, 31
executive’s role, 15, 24, 117-18, 126-29
globalisation and, 157-58
legislature’s role, xxi, 11, 13, 15-16, 17, 24, 25,
114, 161-62
Locke’s theory of government, 38
national force of treaties, 80-81
national law excluded from, 15-16
national provisions surveyed, 162-78
reform of review process, 161-62
scope of, 19

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9780521899857
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press
978-0-521-89985-7 - Foreign Relations Law
Campbell McLachlan

Index

More information

586

Index

treaty-making (cont.)
treaties as source of national law, 160-61
unincorporated treaties, 160-61

unincorporated treaties as source of law,
160-61
United Kingdom
allocation of power between EU and
allocative function, 142
common foreign and security policy, 146-48
conferral principle, 144-45
English court rulings as to transfer of
competence, 14243
EU competence provisions, 143-44, 145-46
multi-level governance, 141-42
armed forces deployment, 129-30, 133-34,
136-37, 138, 140-41
‘British act of state’. See act of state, act of home
state
civil claims, 264-71, 272-83, 285-93
commitment to international law, xv
common approach to foreign relations law,
10-12
devolved power, 151
diplomatic protection, 347-48, 34950,
353-62, 372
executive accountability, 158-59
executive power of foreign relations, 114
foreign affairs select committees, 182, 183-84
foreign corporations, 406—8
foreign state
act of state, 261-62, 523, 526, 527, 528,
529-30, 531, 532-33, 534, 535-37,
539-45
claims against, 48485, 487
claims of, 419, 420-21, 422-23, 424-25,
427-29, 430, 431-32, 433
criminal law claims, 459-60, 461, 46264,
465-66
cultural heritage claims, 441-47
evidence and public interest immunity,
249-50
exceptional recognition, 413-14
executive certificate of recognition, 240,
24243, 244, 245-46, 386-90,
391-97, 399
foreign government’s competence, 414—17
immunity, 481-82, 488-90, 491-92, 493,
499, 500-1, 503, 504-5, 506, 507-8,
511, 512-13, 516, 519, 521

seizure of private property, 472-74
state secrets protection, 466—74
tax recovery claims, 452-55, 456, 457-58
unrecognised states, 404-6
Glorious Revolution. See Glorious Revolution
of 1688
habeas corpus, 295-303, 3045
human rights, 306, 307, 309-10, 311-12, 324,
325-26, 328, 34344
unrecognised states. See also European Court
of Human Rights
human rights and external jurisdiction, 84,
33941
immigration law and Refugee Convention,
90-91
immunity from prosecution, 109-10
international law limitations on executive
power, 124-25
interpretation, 191-92
judicial review, 105-9, 123-24
jurisdiction and justiciability, 224-28, 232-36
legislative limitations on power, 121-22
nationality and criminal jurisdiction, 203-6
Parliamentary control of criminal law, 102-5
Parliamentary oversight of executive, 185,
186-88
Parliamentary review of treaties pre-ratification,
162, 174-78, 181
prerogative power of executive, 117-20
presumption against extraterritoriality,
194-95, 196
protection of private rights in, 408-10
separation of domestic and foreign affairs,
XX—XXi
stay of proceedings for abuse of process,
237,238
suppression of torture, 216-17
territorial connection, 200, 201
territorial principle, 191-92
traditional approch to foreign relations, 14—17
transfer of power to Dominions, 32-33,
64-75
treaties as source of law, 161
treaty-making, 126, 127-29, 150, 174-78, 181
war crimes jurisdiction, 210, 211, 212

United Nations

nationality and criminal jurisdiction, 206

‘state’ defined, 506-7

state immunity, 494, 499, 501, 502-3, 509,
511, 515-16, 521, 522

recognition policy, 382-83 United Nations Charter, act of state, 538
restitution of assets, 434—41 United Nations Security Council, terrorism
securities regulation claims, 447-48, 451-52 measures, 9-10, 105-9
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United States

act of state, 526

Anglo-Commonwealth foreign relations law

and, xix, 13-14

Canadian implementation of UK/US treaty of

1854, 68—69
division of powers, 35
external jurisdiction, 246
foreign state claims, 455
habeas corpus, 296, 302—4
human rights, 308
securities regulation claims, 447-52
state immunity, 481, 517
tax recovery claims, 454, 456, 458
territorial jurisdiction, 199-201
treaties as source of law, 160
treaty-making, 155
“War on Terror’, xix, 251-55

unrecognised states. See non-recognition

Vallat, Sir Francis

executive certificate of recognition, 243, 386, 398
Vattel, Emer de

territory and statehood, 480
visiting armed forces, immunity for, 517-20

war
allocation to international legal sphere, 93-94
civil claims, 291-93
human rights and military control of foreign
territory, 332-34
recognition of state of, 24243
state immunity, 522-23, See also armed forces
deployment
war crimes, universal criminal jurisdiction,
209-17
‘War on Terror’. See terrorism
Williams, Glanville
act of state, 287
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