
INDEX
For references to particular articles of treaties, see the Table of Treaties.

Abbreviations used in the index
AA (2000) (Eritrea–Ethiopia Agreement of 12 December 2000 (Algiers

Agreement))
ACHR (American Convention on Human Rights (1969))
ADRDM (American Declaration of the Rights and Duties of Man

(1948))
CCW (Convention on the Use of Certain Conventional Weapons (1980))
CERD (UN Committee on the Elimination of Racial Discrimination)
CRC (UN Convention on the Rights of the Child (1989))
GC (1948) (Genocide Convention (1948); Geneva Convention (1949))
GG (Basic Law (FRG))
HC IV (Hague Convention IV respecting the Laws and Customs of War on Land

(1907))
HR (Hague Regulations (1907))
IACHR (Inter-American Court of Human Rights)
IAComHR (Inter-American Commission on Human Rights)
ICCPR (International Covenant on Civil and Political Rights (1966))
UDHR (Universal Declaration of Human Rights (1948))
UNC (UN Charter (1945))
VCCR (Vienna Convention on Consular Relations (1963))
VCDR (Vienna Convention on Diplomatic Relations (1961))
VCLT (Vienna Convention on the Law of Treaties (1969))

Aboriginal Indians (Canada)
in Alberta (Cree Indians) 59
natural resources, right to dispose of freely 59

Aboriginal title (Malaysia) (Temuans/Bukit Tampoi lands): see also Indigenous
and Tribal Peoples in Independent Countries, ILO Convention No 169
(1989); Maya people

‘Aboriginal area’ 136
Aboriginal Peoples Act 1954 129, 132-9

as human rights statute 135-6
interpretation

consistency with Constitution, need for 140
‘land occupied under customary right’ 42
liberal approach 42, 135-6
Ministerial parliamentary statements and 133
non-statutory evidence 133-5

object and purpose 133-5, 138, 142
reserves/reservations, declaration of 136-7

Aboriginal Peoples Act 1954 by section
s 6 (declaration as Aboriginal area) 136, 137-8
s 7 (reserves) 136-7
s 8 (occupancy rights) 137-8
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752 INDEX

Aboriginal title (Malaysia) (cont.)
s 9 (transfer of Aboriginal land) 137-8
s 11 (fruit or rubber trees: compensation in case of alienation)

139-42
s 12 (deprivation of land: compensation) 129-30, 139-42
s 13(2) (compensation: ‘adequate’) 140

communal interest/customary title 130-9
Adong 132
Amodu Tijani 131
common law position 131-2
customary usages and practices as determinant 132
Richtersveld Community 138-9

compensation for deprivation of
‘adequate’ 140, 141
exemplary damages 147-50
obligation 139-42
trespass and eviction 147-50

compulsory purchase for highway construction 129
compensation 129-30, 139-42

fiduciary duty in respect of 142-5
Land Acquisition Act 1960 128
National Land Code 1965 129, 138
positive discrimination and (Constitution, Art. 8(5)) 142
Temuan long-term occupation 128-9

act of State doctrine (acts of foreign State within its own territory:
non-justiciability), exceptions, Hickenlooper Amendment, intangible
rights 686-90

aerial bombardment
acceptability of practice, changing attitudes towards 602-3
attack on civilian object used as sustenance solely for members of armed forces

exception (GC Protocol I 54(3)(a)) 604-6, 607
Eritrea–Ethiopia conflict (1998-2000) and 366-71, 600-16
indiscriminate (GC Protocol I 51(3) and 51(4)), whether 602-3, 606-7, 622, 624-6
legitimate targets (GC Protocol I 52(2)) 608-12, 624-6

affidavit, evaluation 87-8
African Charter on Human and Peoples’ Rights (1981) (Banjul Charter)

Eritrea–Ethiopia armed conflict (1998-2000) and 388
natural resources, right to (Art. 21) 62-3

Alberta, aboriginal Indians in 59
alien, reciprocity, need for, State liability for damage to 190-1, 193-4
alien, property, real/immovable, right to acquire, prohibition, legality under

international law 417
American Declaration on the Rights and Duties of Man (1948) (ADRDM)

equality before the law: see equality before the law (ADRDM)
remedies

abstention/prevention of acts causing continuance of breach 6
recognition of rights previously impugned 6

treaty, whether
municipal courts and 85-6
State responsibility for breach 36-7
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INDEX 753

American Declaration on the Rights and Duties of Man (1948) (ADRDM),
interpretation

ACHR as aid 37-8
human rights law and 37-8
subsequent changes, need to reflect (‘living instrument’ principle) 37

bank, ownership of money held by 584
Belize

CERD obligations 120-1
Constitution (1981) (including 2000 amendments)

‘arbitrary deprivation’ 115-17
interpretation, ‘property’ (ss 3(d) and 17) 112-15
as supreme law (s 2) 112

Constitution (1981) (including 2000 amendments) by section
Preamble (indigenous peoples) 44, 65-6, 112-13
Chapter II (human rights and freedoms) 43

s 3(a) (life, liberty, security of person and judicial protection) 118-19
s 3(d) (arbitrary deprivation of property) 43, 113, 115-17
s 4 (right to life) 118-19
s 16 (non-discrimination) 117-18
s 17(1) (compulsory taking of property) 43, 113, 115-17
s 21(1) (enforcement of protective provisions) 72

constitution, interpretation
international law including treaties, customary international law and

non-binding sources, role 119-24
‘living instrument’/purposive principle 115

constitutional organization 43 n93
expropriation/nationalization, requirements 43-4
history

Boundary Convention (Great Britain/Guatemala) (1859), Maya land rights and
107-11

British occupation/settlement 108
Crown Colony status 105-6
independence (1981) 42-3, 105
indigenous title and 105-6

ILO Convention No 169 on Indigenous and Tribal Peoples, applicability 50 n123
indigenous people

customary international law/general principles obligations 121-4
ethnic groups in Belize and 39 n77, 65-6
property, protection from arbitrary deprivation of 112-17

non-discrimination obligation 117-18
respect for identity, dignity and social and cultural values (Constitution) 44,

65-6, 112-13
treaty obligations 120-1

indigenous title, nature of
Amodu Tijani 103-4
history of Belize and 105-6

judicial protection/effective remedy
constitutional provisions 72
unreasonable delay 6, 18-20, 69-73, 74
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754 INDEX

Belize (cont.)
law of

Law of Property Act 44
s 2 (‘property’) 113

National Lands Act 11, 18, 44, 105, 109
s 2 (‘national lands’) 44
s 6(1) (sale for public interest purposes) 44, 45, 56
s 7 (government leases on) 44

Maya people: see Maya people–Belize, IAComHR proceedings (2004); Maya
people

non-discrimination obligation, indigenous people’s land rights and 117-18
property, definition/classification as

‘any interest in real and personal property’ 113
indigenous land rights based on customary land tenure 112-15
‘thing in action’ 113

property, protection from arbitrary deprivation of 43-4, 113
indigenous people and 112-17
justification/requirements 43-4, 113
‘property’ 112-15

belligerent occupation: see also compensation for war-related events; enemy alien in
territory of party to conflict (GC IV 35-46); enemy alien in territory of
party to conflict (GC IV 35-46), deportation/expulsion; protected persons,
treatment and status in territories of parties to the conflict and occupied
territory (GC IV 27-78)

conscription, prohibition (GC IV 51) 653, 656
deportation/forcible transfer, prohibition (GC IV 49)

evacuation distinguished 359
evidence of 618-19
flight of civilians from danger distinguished 354-5, 617-18, 642
justification, compelling reasons of national security 619
repatriation obligation, absence 614-15

detention, conditions (GC IV 79-92), substandard conditions 365
detention without trial (GC IV 43 and 78), release of detainee/information about

364, 373
disappearances 363-4, 372-3, 643-4, 645, 648
disputed nature of territory, relevance 346-7, 362
human rights/humanitarian law, derogation/restrictions, ‘measures of control and

security . . . as may be necessary as a result of the war’ (GC IV 27) 310
looting, responsibility of occupying power 315-19, 321-2, 332-3, 354, 355-6,

357, 359-61, 366, 372-3, 582-3, 584-6, 599, 621, 644, 645, 648, 652-3,
656

‘occupation’/‘occupied territory’
effective control, need for 315, 581-2
GC IV and 347, 580-1
HR 42 347

private property, prohibition of destruction (GC IV 53)
burden/standard of proof 56, 325-30, 359-61, 582-3, 587-8, 591-2, 593
Eritrea–Ethiopia conflict (1998-2000) 315-20, 321-31, 332-3, 354, 355-6,

372-3, 582-3, 584-6, 587-8, 589-90, 591-2, 593, 594-6, 599, 621
‘except where rendered absolutely necessary by military operations’ 323, 361
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INDEX 755

State responsibility for acts in occupied territory 619-20
customary international law 346-7

transfer of civilians to territory of occupying power for interrogation and detention
355-6

work for occupying power (GC IV 51-2) 653, 656
military operations, prohibition (GC IV 51) 357-8, 364-5

Bosnia-Herzegovina
Genocide Convention (1948), succession mechanism 156-7
treaty succession 156-7

burden of proof: see Eritrea–Ethiopia Claims Commission, burden/standard of
proof/evaluation of evidence

Caribbean, Civil Society Charter (1997), indigenous people 23
causation/causal link as requirement for finding of breach of State

responsibility/liability for damages/compensation
‘direct’ loss 740-1
Eritrea, Claims Decision No 7 739-42
foreseeability and 741
ILC Commentary/Reports on State Responsibility Articles 739
jurisprudence

Alabama 740
Lighthouses arbitration (France–Greece) 741
Mixed Claims Commissions 741-2
Naulilaa 741
Roberts case (US–Venezuela) 741
War-Risk Insurance Premium Claims 741

proximate causality 740
‘reasonableness’ test 740
Treaty of Versailles (1919) 740
varying standard 739-42

Child Rights Convention (1989)
armed conflict and

measures to ensure protection and care (CRC 38) 422
separation from families (CRC 9) 422

Civil Society Charter for the Caribbean Community (1997), indigenous people
23

civilian population, protection against consequences of war (with particular
reference to GC IV 13-26/GC Protocol I): see also aerial bombardment

attack on civilians/civilian population, prohibition (GC Protocol I 51(2)) 602-3
civilian objects (GC Protocol 1 52-7), attack on, exclusion (GC Protocol I 52)

602-3
civilian objects indispensable to survival of population (GC Protocol I 54)

customary international law 605-6, 622
drinking water installations (GC Protocol I 54(2)) 605-6
State practice 605-6
sustenance solely for members of armed forces exception (GC Protocol I

54(3)(a)) 604-6, 607
civilian population and combatants, need to distinguish (GC Protocol I 48),

difficulty of 642-3
humanitarian aid, free passage (GC IV 23) 498-9
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756 INDEX

civilian population (cont.)
indiscriminate attacks, prohibition (GC Protocol I 51(4) and 51(5)) 602-3, 606-7

attacks ‘excessive in relation to military advantage anticipated’ (GC Protocol I
51(5)(b)) 603, 622, 624-6

treatment as single objective (GC Protocol I 51(5)) 640-1
legitimate targets (GC Protocol I 52(2)) 608-12, 624-6
precautions against effect of attack (GC Protocol I 58) 602-3

removal of civilian population and objects from vicinity of military objectives
(GC Protocol I 58(a)) 641

precautions in attack (GC Protocol I 57) 365, 366-71, 602-3, 625-6
bombardment (shelling) 641

proportionality and (GC Protocol I 51(5)(b)) 603, 622, 624-6
terror, acts or threats of violence intended to spread (GC Protocol I 51(2)) 354-5

claims settlement agreements
distribution of lump sum settlement 195-6

Eritrea–Ethiopia Claims Tribunal (Commission Decision No 8) 748-9
individuals, applicability to 195-6, 676-8

collective security system, NATO 178-81
communal interest/ownership (native/aboriginal/indigenous property rights)

ADRDM XII 47, 63
contemporary law relating to 47-51
evidence of

affidavits of public officials 87-8
witnesses from community 87, 88-98

jurisprudence
Adong 132
Amodu Tijani 86-7, 103-4, 131
Richtersveld Community 104, 138-9

Malaysia 130-9
Maya people 47, 48, 51-7, 63, 86-125

compensation for deprivation of aboriginal/indigenous property
‘adequate’ 140, 141
exemplary damages 147-50
obligation 139-42
trespass and eviction 147-50

compensation (Eritrea–Ethiopia Claims Commission)
alternative remedies ‘in appropriate cases’ (Commission Decision No 3)

declaratory relief, denial 424
finding of violation 607, 622
international practice 224
‘reasonable and appropriate in the circumstances’ requirement 224, 387, 541
restitution of property, exclusion 224, 250

apportionment of liability, ‘best assessment’ basis 308, 345, 580, 586
breach of UNC 2(4) (prohibition on the use of armed force) 487
causation requirement (Commission Decision No 6)

proximate cause as preferred formulation 741-2
text 739-42

damages phase, postponement till 198, 356, 386, 423, 424, 473-4, 488, 489, 492,
524, 530, 534, 538, 541, 556, 558, 664

direct claim by claimant, exclusion 676-8
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INDEX 757

distribution of award/relief to war victims (Commission Decision No 8) 748-9
enforcement of award, dependence on Eritrea/Ethiopia 677-8
espousal of claims by State, effect on 386, 405-6
fixed amount compensation 735, 736-7
jus ad bellum claims 473-4, 475

parties’ arguments 742-4
relevant considerations 744-8

monetary compensation as appropriate remedy (Commission Decision No 3) 198,
224, 330-1, 387, 735

text 735
offset, possibility of 675, 677, 678
prompt payment obligation (AA (2000) 5(17)) 198
speculative damage, exclusion 387, 424
valuation of property, difficulty 669

compensation (Eritrea–Ethiopia Claims Commission), claims related to
economic loss suffered by Ethiopia 472-8

breach of treaties suspended due to war 476-7, 478
loss, damage and injury to EAL (Ethiopian Airlines) 474-5
use of force contrary to UNC 2(4) and 473

failure to meet duty of care to enemy alien’s property 670
past damages to Eritrean nationals remaining in Ethiopia 386
pensions 386, 424

lump sum equal to past and future pensions payments, claim for 507-8, 515-16
taking of property/interference with 558-9, 666, 669, 670
violation of municipal law 386

compensation for war-related events
expropriation, rejection of claim as 195-6
Hague Regulations, for breach of (HC IV 3), State as beneficiary, limitation to

189-90, 191, 192-3, 196
illegality at time of event giving rise to claim, need for 193
reciprocity, need for 190-1, 193-4
reprisals 185, 192
Security Council resolutions relevant to

Eritrea–Ethiopia conflict 747-8
Iraq’s invasion of Kuwait 746-7

victors’ justice 744-5
WWI (Treaty of Versailles), ongoing relevance 744-6
WWII approach to, ongoing relevance 744-6

Germany 745
Japan 745

constitution (State), entrenched provisions, amendment 717-18
constitution (State), interpretation

international law and, including treaties, customary international law and
non-binding sources 119-24

‘living instrument’/purposive principle, human rights provisions 115
consultation rights, indigenous people/minorities 13, 58, 59-60, 63-4
crimes against humanity, requirements, breach of international law at time of act

193
Crown Colony, Belize as 105-6
customary international law, binding force 121
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758 INDEX

customary international law, evidence of
decisions and reports of international bodies 121-2

IAComHR 122
customary international law and municipal law, relationship, customary

international law ‘as part of ’ municipal law, automaticity 161
customary international law, treaties and other international instruments

reflecting
co-existence of treaty and customary law

Genocide Convention (1948) 157-8
treaty derogation (lex specialis/lex posterior), possibility of 157-8

Genocide Convention (1948) 155-9
as source of customary international law

extent of participation and 214-15, 263, 271, 307, 606
objection and 605-6

deportation/expulsion of alien: see Eritrea–Ethiopia Claims Commission, Eritrea’s
civilian claims, [mass] expulsion of Eritreans from Ethiopian territory;
enemy alien in territory of party to conflict (GC IV 35-46),
deportation/expulsion

deportation/expulsion of alien, collective/mass
deprivation of nationality on security grounds and 397-400
Eritrea–Ethiopia Claims Commission and 397-409, 455-7, 461-7
physical conditions and 408-9, 426, 461-2

deportation/expulsion of alien, State’s right of, enemy alien in territory of party to
conflict (GC IV 35-46): see enemy alien in territory of party to conflict
(GC IV 35-46), deportation/expulsion

diplomatic agent, declaration as persona non grata (VCDR 9)
continuing entitlement to privileges 531
legality 530
reasonable period for departure (VCDR 9(2)) 531

diplomatic agent, departure
declaration as persona non grata (VCDR 9(2)), ‘reasonable period’ requirement 531
facilities to leave at earliest possible moment (VCDR 44) 558-9

diplomatic agent, deportation/expulsion 530-4: see also Eritrea–Ethiopia Claims
Commission, Eritrea’s diplomatic claim

diplomatic agent, inviolability of person/immunity from arrest (VCDR 29)
556-7

armed conflict, applicability during 526-32, 542-3
diplomatic archives and documents, inviolability (VCDR 24), obligation to

provide full facilities for functioning of embassy (VCDR 25) and
559-60

diplomatic bag, non-violation requirement (VCDR 27(3-7)), visible external
marks requirement (VCDR 27(3)) 559-60

diplomatic communications, obligation to permit and protect (VCDR 27(1))
538-9, 562

internet facilities 562
diplomatic exemptions, search of baggage (VCDR 36(2)) 531-2, 542-3
diplomatic freedom of movement and travel (VCDR 26) 557
diplomatic functions/‘diplomatic activity’, obligation of receiving State to provide

full facilities for (VCDR 25) 537-8, 559-60
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INDEX 759

diplomatic mission, size, receiving State’s right to determine (VCDR 11) 532-4
diplomatic premises, definition (VCDR 1(i)), residence of head of mission 534-5
diplomatic premises, duty to protect (VCDR 22(2))

control of access and obligation to accord full facilities for performance of
functions (VCDR 25) and 560-2

measures necessary to meet obligation 563
reciprocity and 528

diplomatic premises, inviolability (VCDR 22)
absolute nature of obligation 535
armed conflict, applicability during 526-32, 554
duty to protect (VCDR 22(2)): see diplomatic premises, duty to protect (VCDR

22(2))
entry without consent of head of mission (VCDR 22(1)) 534-5, 537-8
residence of head of mission, applicability to 534-5
search of premises, prohibition (VCDR 22(3)) 534-5

diplomatic privileges and immunities, basis, reciprocity 528, 532, 554-5
diplomatic privileges and immunities, entitlement

nationals of receiving State (administrative staff and private servants) (VCDR
38(2))

denationalization and expulsion 535-6
detention and torture 535-6, 557-8

termination (VCDR 39(2)), persona non grata status and 531
diplomatic protection of, non-national, Eritrea–Ethiopia Claims Commission and

385-6, 507, 661-3, 669
diplomatic relations, break (VCDR 45)

respect and protection of premises, property and archives (VCDR 45(a)) 535
war, relevance to 487, 523-4, 548-9

continuing applicability of VCDR, difficulties 487, 527-9, 549, 554-5
disappearances, belligerent occupation and 363-4, 372-3, 643-4, 645, 648
discrimination, prohibition

differential treatment, justification/grounds, IACHR and 66-7
as fundamental/general principle of law 66-7

dual nationality
armed conflict, effect 396
avoidance/exclusion, arbitrary deprivation of nationality and 398
deprivation of nationality and 397-402
dominant and effective nationality

Eritrea–Ethiopia Claims Commission and 662-3, 669
limitation of rule to persons holding nationality of the disputing parties 662-3,

669
enemy alien, relevance 383, 397-408, 425-6
inter-State agreement relating to, Eritrea–Ethiopia (1996) 395-6

Ecuador, indigenous people in (IAComHR 1972 report) 41, 47 n114, 68
enemy alien in territory of party to conflict (GC IV 35-46): see also belligerent

occupation; Eritrea–Ethiopia Claims Commission, Eritrea’s civilian claims,
[mass] expulsion of Eritreans from Ethiopian territory

deportation/expulsion: see enemy alien in territory of party to conflict (GC IV
35-46), deportation/expulsion

identity card regime, legality 445, 449-50
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760 INDEX

enemy alien in territory of party to conflict (GC IV 35-46),
deportation/expulsion

conditions (GC IV 35 and 36) 463
dual nationality and 383, 397-408, 425-6
family members 406-8, 426
indirect/constructive expulsion 455-6, 462, 464-5
protection of property and economic interests, right to 463, 466-7

proceeds of sale, legality of payment into non-transferable accounts 693-4
State responsibility for failure to prevent 408, 426
State’s right of 403-4, 462, 463

enemy alien in territory of party to conflict (GC IV 35-46),
detention/internment

conditions of internment as breach of international law/GC 27 and 37
453-5

detention without charge or trial (GC IV 43 and 78) 412
detention without charge or trial (GC Protocol I 75) 452, 453, 468
Eritrea–Ethiopia conflict (1998-2000) 409-13, 426
ICRC right of access to places of detention and detainees (GC IV 143) 452
judicial review of status, right to 458-9
as POWs 412-13, 426
in prison on security-related charges 410-11
rape: see rape in time of war
right to depart (GC IV 35), security exception 411-12
security considerations (GC IV 42) 411, 458-9, 469
short-term detention 410

enemy alien in territory of party to conflict (GC IV 35-46), rights
medical care (GC IV 38(2)) 447-9
pension payments, right of suspension 512
right to leave enemy territory (GC IV 35) 466

enemy property, blocking/freezing
despoliation and wastage, obligation to protect against 420-1, 426, 501-2,

668-9
legality 415, 419-21, 499-500
State practice 415
withdrawal of business licence 420

enemy property, confiscation/seizure/sequestration
compulsory sale of immovable property 417, 426
discriminatory nature of taking, relevance 666
discriminatory tax collection 419, 426
discriminatory taxation as 417-18, 426
Eritrea–Ethiopia conflict (1998-2000) and 413-23, 664-9
indirect taking/economic measures amounting to 667-8
legality 668
loan foreclosure 418-19
owners’ difficulties in arranging protective powers of attorney 416-17
post-war disposal of 415
pre-Jay Treaty (1794) 414
public property in territory of opposing belligerent 499
public purpose defence 666
restricted accounts 419-20
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INDEX 761

treaty provisions
GC IV 33 (right to take reasonable amount out of country) 414
GC IV 38 (applicability of peacetime regulations governing aliens) 414-15
HR 23(g) (prohibition of reprisals) 414, 466

enemy property, custodian of, power to dispose of goods 500-2
environment

balance of interests
economic development 62-3
Inter-American Democratic Charter (2001) 63

environmental damage, remedies, repair of damage to Maya land in Belize 75
equality before the law (ADRDM II)

identity, dignity and social and cultural values, respect for (Belize Constitution)
and 44, 65-6, 112-13

indigenous people’s property rights and 6, 65-9
legislation as such, sufficiency 66

equality before the law (municipal law/general)
arbitrariness and 195-6
as fundamental/general principle of international law 66-7

Eritrea
GC (1949), applicability 212-15, 260-2, 371-2

as customary international law (GC (1949) 2) 213-15, 262-4, 305, 342, 388,
438, 576, 635

history and status 381-3
independence referendum (1993) 382, 391-7

Eritrean citizenship requirement (Proclamation No 22/1992) 392-5
loss of Ethiopian nationality and 393-5, 401

nationality, acquisition
by marriage 392
children 406
requirements (Proclamation No 21/1992) 392
spouses 406

nationality, applicable law, Proclamation No 21/1992 392-3, 406
Nationality Identification Card, status 392-3, 394
nationality, marriage, effect, residence requirement 406
renunciation requirement 392
State, status as post-1993 independence referendum 394
treaty succession 212-13, 260-2

Eritrea–Ethiopia boundary
armed conflict (1998-2000) and 345-8, 362
central sector (1900 Treaty), subsequent conduct, effect on Treaty provisions

347-8
Eritrea–Ethiopia Boundary Commission

Eritrea–Ethiopia Claims Commission and 346, 362, 734
Rules of Procedure

14(1) (burden of proof ) 215-16, 249, 264
14(2) (evaluation of evidence) 215-16, 264-5

task (AA (2000) 4(2)), final delimitation of whole border 347-8
Eritrea–Ethiopia Claims Commission: see also compensation (Eritrea–Ethiopia

Claims Commission); Eritrea–Ethiopia conflict (1998-2000), treatment of
prisoners of war
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762 INDEX

Eritrea–Ethiopia Claims Commission (cont.)
applicable law (AA (2000) 5(13))

AA (2000) 2/AA (2000) 5, interrelationship 209
AA (2000) 2/Geneva Conventions, interrelationship 209, 242-3
burden of proof/evaluation of evidence 215, 249, 264, 292, 306, 331, 343, 372,

424-5, 467-8, 577, 636
changing nature of relationship between parties and 391
conventions on the law relating to mines (1980-97) and 306-7, 332, 343-4,

354, 578, 637
customary international humanitarian law 215, 249, 263-4, 292, 305-7, 330,

331-2, 342-4, 346-7, 371-2, 388-9, 424-5, 438-40, 576-8, 603, 605,
606-7, 609, 622, 624, 635-7, 640

evidence (Commission Decision No 3), text 735-6
ex aequo et bono decisions, exclusion 735-6
following termination of hostilities 384, 425
GC (1949) 206-7, 212-15, 249, 260-4, 292, 305, 331-2
GC I 219, 272
GC Protocol I 332, 424-5, 510
HC IV/HR 305-6, 342-3, 577
ICCPR 307
international law of armed conflict 305
intersecting legal regimes 391
municipal law, relevance 493-4
OAU Charter (1963) 528
‘relevant rules of international law’ (AA (2000) 5(13)) 211-15, 249, 260, 304-7
Rules of Procedure provisions (ROP 19) 211-12, 260, 304-5, 341-2, 387,

437-8, 526, 552, 562, 576, 634-5
UNECA Headquarters Agreement (1958) 528-9
VCCR 526, 553
VCDR 526-8, 542, 553, 554, 564

background/establishment 197-8, 674, 682
burden/standard of proof/evaluation of evidence

applicable law 215, 249, 264, 292, 306, 331, 343, 372, 424-5, 467-8, 577, 636
‘clear and convincing’ evidence 215-161

corroborating evidence, role 217, 266
criminal responsibility standard, relevance 216, 265, 311, 350, 455, 597, 647
destruction of property in occupied territory 325-30, 359-61
expert witnesses 217, 359-60
fact witnesses 216-17, 265-6, 351-2, 355-6, 357, 359-60
feasibility considerations 219, 301
ICRC evidence 217-18, 266-7

confidentiality considerations/agreement of parties 218, 266-7
evaluation of 247-8

indiscriminate attacks (GC Protocol I 57 and 58) 641
‘nationalization of the truth’ 301, 340, 390, 441
nature of evidence tendered 216-17, 265-6
prima facie case 217, 266, 272-3, 280-1, 350, 354, 355, 363, 421-3, 452, 532,

535, 649-51
1 The Commission using this formula in all cases when addressing issues related to the standard

of proof.
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INDEX 763

rebuttal 273, 281, 289, 556-7, 561
claims categories (Commission Decision No 2)

mass claims procedures 735
fixed sum compensation (Commission Decision No 5), text 736-7
household claims (Commission Decision No 5), text 737
multiple claims (Commission Decision No 5), text 736

text 734-5
duplicate claims, avoidance 300, 339, 381, 432, 573, 617-18, 632, 663-4, 669
exclusive jurisdiction clause (AA (2000) 5(8)) 673-8
jurisdiction (AA (2000) 5(1)) 197, 206-7, 258-60, 302-4

acts within Temporary Security Zone, exclusion 613, 615, 616, 623
alleged breach of UNC 2(4) (prohibition on the use of force) 482-3, 488
boundary determination, exclusion/Boundary Commission responsibility for

346, 362, 734
claims arising before May 1998 733-4
claims arising between May 1998 and 12 December 2000 (conclusion of AA

(2000)) 207, 384
claims arising post-12 December 2000 207, 248-9, 258-9, 562, 564, 614-15,

732-3
claims filed before 12 December 2001, limitation to (AA (2000) 5(8)) 209-11,

249, 259-60, 292, 302-4, 331, 387, 436-7, 502, 524-6, 536-7, 550-1,
563, 600, 664, 669, 732-3

claims for loss of property following closure of Eritrean ports 493, 502
Commission Decision No 1 (Commission’s mandate/temporal scope of

jurisdiction), text 732-4
dual nationals/dominant and effective rule 662-3, 669
impartial and independent tribunal (AA (2000) 3) and 473, 479 n3, 482, 483,

734
inter-State claims for loss, damage or injury 206-7, 424
interpretation or implementation of agreement, exclusion 732

Iran–US Claims Tribunal distinguished 732
non-nationals

claims ‘on behalf of ’ (AA (2000) 5(9)) 385-6, 661, 674
as claims of the State 385-6, 507, 661-2, 669

‘related to the conflict’ 197, 209, 384-5, 387, 435-6, 440-1, 507-8, 550, 551-2,
614-15, 682, 732

[serious] violations of international humanitarian law including the 1949
Geneva Conventions 197, 206-7, 219, 258-9, 269, 278-9, 302, 304, 341,
383, 435, 524, 550, 578-9, 601-3, 607, 617, 634, 674

membership 198
remedies: see compensation (Eritrea–Ethiopia Claims Commission)
Rules of Procedure

14(1) (burden of proof ) 475
19 (applicable law) 211-12, 260, 304-5, 341-2, 387, 437-8, 526, 552, 562,

576, 634-5
24(3)(c) (statement of facts supporting claim(s)) 210-11
24(3)(d) (alleged violation(s) of international law) 210-11, 304, 525
26 (amendments to statement of claim) 211
text 718-32

separate opinion (van Houtte) 624-6
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764 INDEX

Eritrea–Ethiopia Claims Commission (cont.)
settlement of claims 674
statement of claim

amendment 211
‘fair warning’ of nature of claim 211, 525-6, 551, 664 n10
new claims, qualification as 386-7, 516-17, 664, 666-7
requirements 210-11, 304

UNCC practice, relevance 741, 742-3
withdrawal of claim (Eritrea’s Claim 18) 737-8

Eritrea–Ethiopia Claims Commission, Eritrea’s civilian claims
‘adequate alternative forum’ under US forum non conveniens rules, whether 674-8
applicability of customary international humanitarian law as evidenced in

GC (1949) 388-9
GC Protocol I 75 389

confiscation/freezing of Eritrean ‘enemy’ property 413-21
compulsory sale of immovable property 417
discriminatory tax collection 419
discriminatory taxation as 417-18
loan foreclosure 418-19
owners’ difficulties in arranging protective powers of attorney 416-17
restricted accounts 419-20

detention of Eritreans as enemy alien in territory of party to conflict (GC IV
35-46) 409-13

applicable law 410
detention in prison on security-related charges 210-11
as POWs 412-13, 426
right to depart (GC IV 35), security exception 411-12
security considerations (GC IV 42) 411
short-term detention 410

factual background 381-3
family separation (GC IV 24 and 27/CRC 9 and 38) 422
individual claims 423
[mass] expulsion of Eritreans from Ethiopian territory 402-9

Ethiopian admission of expulsions 383
family members 406-8
nationality and 383, 392-5: see also Ethiopia, nationality, loss or deprivation;

Ethiopia, nationality, loss or deprivation, grounds/relevant factors
owners’ difficulties in arranging protective powers of attorney 416-17

Eritrea–Ethiopia Claims Commission, Eritrea’s diplomatic claim 522-43
applicable law

OAU Charter (1963) 528
OAU Headquarters Agreement (1965) 528
UNECA Headquarters Agreement (1958) 528-9
VCCR 526
VCDR 526-8, 542

continuance of diplomatic relations during conflict 487, 523-4
declaration of war and 487
as exception to normal rule 523-4

continuing applicability of VCDR, difficulties 487, 527-9
declaration of Eritrean Ambassador and embassy staff as persona non grata (VCDR

9(1))
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INDEX 765

continuing entitlement to privileges 531
continuing entitlement to privileges and immunities 531
legality 530
reasonable period for departure (VCDR 9(2)) 531
search of baggage (VCDR 36(2)) 531-2, 542-3
size of mission, receiving State’s right to determine (VCDR 11) 532-4

diplomatic agent
deportation/expulsion 530-4
inviolability of person/immunity from arrest (VCDR 29) 526-32,

542-3
diplomatic communications, obligation to permit and protect (VCDR 27(1))

538-9
diplomatic functions, obligation to provide full facilities for (VCDR 25) 537-8
diplomatic premises, inviolability (VCDR 22)

entry without consent of head of mission (VCDR 22(1)) 534-5, 537-8
search of premises, prohibition (VCDR 22(3)) 534-5

nationals of receiving State (administrative staff and private servants) (VCDR
38(2))

denationalization and expulsion 533
detention and torture 536-7

parties’ positions 522-3
reciprocity and 53, 528, 532
representative to OAU and UNECA, host State’s right to reject/declare persona non

grata 539-41
Eritrea–Ethiopia Claims Commission, Eritrea’s non-nationals claim 659-70

background 660
confiscation of movable property 664-7

discriminatory nature, relevance 666
public purpose defence 666

diversion of cargo 666-7
interference with business interests and immovable property of Eritreans living

outside Ethiopia 667-9
compensation, obligation to pay 668-9, 670
duty of care 668-9
legality 668

Eritrea–Ethiopia Claims Commission, Eritrea’s pension claims 505-18
factual background 508-9
Labour, Social Affairs and Pensions Protocol (1993) 508-9

implementing arrangements 508-9
interim responsibility of Ethiopian government for pension payments (Art. 3.4)

509, 511-12
joint committees (Art. 3) 509
suspension during period of conflict 513-14
termination (Art. 8) 509, 512, 514
‘treaty’ status 508

lump sum equal to past and future pensions payments, claim for 507-8, 515-16
negotiated settlement, desirability 518
parties’ arguments 509-11
pensions as ‘property’ 515-16
State succession considerations 517
unjust enrichment and 517-18
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766 INDEX

Eritrea–Ethiopia Claims Commission, Ethiopia’s civilian claims
detention of Ethiopians as enemy alien in territory of party to conflict (GC IV

35-46) 451-3
ICRC right of access to places of detention and detainees (GC IV 143) 452
judicial review of status, right to 458-9
legality (GC Protocol I 75) 452
security considerations (GC IV 42) 458-9, 469

education, right to 447
enemy alien in territory of party to conflict (GC IV 35-46), deportation/expulsion,

protection of property and economic interests, right to 463, 466-7
exit permits, procedure (GC IV 35) 450
factual background 433-5
identity card regime, legality (GC IV 35-46) 445, 449-50
internment regulations (GC IV 79-135)

clothing (GC IV 90) 459
food and water, adequacy (GC IV 89) 459, 469
hygiene and health, obligation to protect (GC IV 85) 459, 469

[mass] expulsion of Ethiopians from Eritrean territory 455-7, 461-7
indirect/constructive expulsion 455-6, 462, 464-5
physical conditions (GC IV 35 and 36) and 462, 465-6, 469
voluntary departures 456-7

medical care, right to (GC IV 38(2)) 447-9
non-discrimination obligations 445, 449-50
paid employment, opportunity to find (GC IV 39), failure to ensure 445-6
physical and mental abuse

in detention (GC IV 27 and 37) 453-5, 460-1
out of detention (GC IV 27 and 33) 444, 453-5

rape of civilians 453-5
reprisals (GC 33) and 414, 451, 466
voluntary departures distinguished 456-7

Eritrea–Ethiopia Claims Commission, Ethiopia’s claim for loss of property
following closure of Eritrean ports 492-502

blocking/freezing of enemy alien’s property, legality 499-501
duty of care 501-2

description of claims 494-5
Eritrea’s response 496-7

disposal of abandoned property, legality 500-1
failure to submit by 12 December 2002 502
handling expenses 502
humanitarian aid, free passage (GC IV 23) and 498-9
property belonging to foreign donors 493
property owned by Ethiopia or Ethiopians, limitation of jurisdiction to 493
survey of property remaining in Eritrea, desirability 502

Eritrea–Ethiopia Claims Commission, Ethiopia’s diplomatic claim 547-64
applicable law

VCCR 553
VCDR 553, 554, 564

continuance of diplomatic relations during conflict 548-9
as exception to normal rule 548-9

continuing applicability of VCDR, difficulties 549, 554-5
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INDEX 767

control of access and obligation to accord full facilities for performance of
functions (VCDR 25) 560-2

diplomatic agent, inviolability of person/immunity from arrest (VCDR 29) 556-7
diplomatic bag, non-violation requirement (VCDR 27(3-7)) 559-60
diplomatic communications, obligation to permit and protect (VCDR 27(1)) 562

internet facilities 562
diplomatic freedom of movement and travel (VCDR 26) 557
diplomatic functions, obligation to provide full facilities for (VCDR 25) 559-60
diplomatic premises, duty to protect (VCDR 22(1)) 563
facilities to leave at earliest possible moment (VCDR 44) 558-9
nationals of receiving State (administrative staff and private servants) (VCDR

38(2)), detention and torture 557-8
parties’ positions 548
reciprocity and 554-5

Eritrea–Ethiopia conflict (1998-2000), Central Front (Ethiopia’s claims)
belligerent occupation, deportation/forcible transfer, prohibition (GC IV 49),

evacuation distinguished 359
‘Central Front’ 300, 339
civilian population, civilians and civilian objects, precautions in attack (GC

Protocol I 57) 365, 366-71, 625-6
detention, conditions (GC IV 79-92), substandard conditions 365
detention without charge or trial (GC IV 43 and 78), release of

detainee/information about 364, 373
disappearances 363-4, 372-3
events in 308-10, 345-8

Adi Quala Sub-Zoba 314-15
Adigrat 371
Ahferom Wereda 355-6
Aksum 371
Areza Sub-Zoba 312-13
Gulomakheda Wereda 356-9
Irob Wereda 361-6
Mai Mene Sub-Zoba 313-14
Mekele aerial bombardment 366-71
Mereb Lekhe Wereda 350-5
Senafe Sub-Zoba 319-31
Tserona Sub-Zoba 315-19
Zalambessa 359-61

exacerbating factors 361-2
flight of civilians, responsibility for 354-5
as international conflict 305
looting, responsibility of Eritrea as occupying power 315-20, 321-2, 332-3, 354,

357, 359-61, 366, 372-3
minelaying, risk to civilians 353-4, 355-6, 365
physical and mental abuse

in detention 364
failure to prevent 354, 355-7, 359, 372-3
mental abuse 357, 362-3

private property, prohibition of destruction (GC IV 53) 315-20, 321-31, 332-3,
354, 355-6, 372-3
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768 INDEX

Eritrea–Ethiopia conflict (1998-2000), Central Front (cont.)
‘except where rendered absolutely necessary by military operations’ 323, 361

rape of civilians 310-12, 332, 348-50, 363
applicable law 310, 349
State responsibility for failure to prevent 311-12, 321, 332, 349, 363, 373

sufficiency of evidence 312-15, 350-66
terror, acts or threats of violence intended to spread terror among the civilian

population (GC Protocol I 51(2)) 354-5
transfer of civilians to territory of occupying power for interrogation and detention

355-6
undefended places, attack on (HR 25) 352-3
work for occupying power (GC IV 51-2), military operations, prohibition (GC IV

51) 357-8, 364-5
Eritrea–Ethiopia conflict (1998-2000), Eastern Front (Ethiopia’s claim) 648-56

abuse of civilians (GC IV 27 and 37), failure to prevent 650-2, 655
background and territorial scope 648-50
bombardment (shelling attacks), indiscriminate, whether (GC Protocol I 51(5))

653-4
conscription, prohibition (GC IV 51) 653, 656
forced labour 653, 656
looting, responsibility of Eritrea as occupying power 652-3, 656
minelaying, risk to civilians 653-4
rape of civilians, Eritrea’s responsibility for failure to prevent 651-2

Eritrea–Ethiopia conflict (1998-2000), prohibition on the use of armed force
(UNC 2(4)) and (Ethiopia’s jus ad bellum claims) 481-9

allegations (Ethiopia) 483-4
Commission’s findings, comment on (Commission Decision No 7)

Eritrea’s liability for compensation 739
Eritrea’s responsibility for initiation of aggressive war 739
text 739

description of events 485-7
economic losses consequent on 473
‘origins of conflict’ and boundary misunderstandings (AA (2000) 3) distinguished

483
report to Security Council of measures deemed necessary (UNC 51) 485, 487
self-defence (UNC 51) and 485-7
territorial dispute as justification 485

Eritrea–Ethiopia conflict (1998-2000), texts of agreements relating to
Algiers Agreement (2000) (AA) 712-18
Ceasefire Agreement (2000) 708-12
Claims Commission Rules of Procedure 718-31
OAU Framework Agreement (1999) 695-9

Technical Arrangements for Implementation of Framework Agreement (1999)
699-708

Eritrea–Ethiopia conflict (1998-2000), treatment of prisoners of war
applicable law

AA (2000) 2 207-9
AA (2000) 2/Geneva Conventions, interrelationship 209
customary international law 213-15, 262-4
GC I 219, 272
GC III 212-15, 219, 260-4
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INDEX 769

international humanitarian law including GC III 207-9
commitment of both parties to fundamental principles governing 206, 257-8
repatriation delays 207, 242-9, 259

repatriation obligation (AA (2000) 2) 207-8
repatriation obligation (GC III 118), reciprocity and 243-9
serious violations of international law, frequent or pervasive acts 219, 269,

278-9
State responsibility

absolute liability 235-6
developing countries and 240-1
for ensuring compliance with law 220, 224, 249, 250, 272-3, 293-4

treatment post-12 December 2000, jurisdiction over 207
Eritrea–Ethiopia conflict (1998-2000), treatment of prisoners of war held by

Eritrea
abuse of civilians, insufficiency of evidence 582, 584, 587
abuse of, failure to prevent 272-3, 293
coercive interrogation 274-5
complaint procedures (GC III 78) 291-2
death (GC III 120-1)

failure to prevent 289, 293
funeral rites and 289-90
official enquiry, obligation to hold 219-20, 289-90

death of POW, official enquiry into (GC III 121) 272-3, 289-90
disciplinary sanctions, inhuman or brutal punishments or punishment dangerous

to health, prohibition (GC III 89) 276-9
evacuation (GC III 19 and 20)

delayed evacuations 273-4
seizure of footwear and 274

food, sufficiency (GC III 26) 278
health, endangerment to (GC III 13) 277-82
humane treatment (GC III 13), transfer after arrival in camp and (GC III 46 and

47) 288-9
ICRC right of visit (GC III 10 and 126) 269-70, 293
labour (GC III 49-57)

clothing and footwear, obligation to provide (GC III 27) and 287-8
humane treatment (GC III 13) and 287
permissible labour (GC III 49-50) 287
suitable working conditions, obligation to provide (GC III 51) 287-8

medical care after capture (GC I 121 and GC III 15 and 20) 273
medical care in camps (GC III 15, 20, 29-31, 109 and 110)

segregation and 286
weight loss as measure of 283-4

mistreatment at capture 272-6
non-discrimination obligation (GC III 16) 277
POW camps

camp regulations, obligation to post (GC III 41) 290-1
description 256-7
medical care in (GC III 15, 20, 29-31, 109 and 110) 282-7

taking of personal property (GC III 17 and 18) 275-6
receipts for 275

training in law relating to 273
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770 INDEX

Eritrea–Ethiopia conflict (1998-2000), treatment of prisoners of war held by
Ethiopia

abuse of, failure to prevent 220, 249
coercive interrogation 222
death of POW, official enquiry into (GC III 121) 219-20
disciplinary sanctions

inhuman or brutal punishments or punishment dangerous to health,
prohibition (GC III 89) 224-6

responsibility for determining (GC III 96) 225
evacuation (GC III 19 and 20)

delayed evacuations 222
seizure of footwear and 221-2, 250

food, sufficiency (GC III 26) 227, 233-5, 250
health, endangerment to (GC III 13) 227-33, 250
intellectual, educational and recreational pursuits (GC III 38), indoctrination

226-7, 250
internment, segregation contrary to (GC III 22) 226, 227
medical care after capture (GC I 121 and GC III 15 and 20) 220-1
medical care in camps (GC III 15, 20, 29-31, 109 and 110), segregation and 240,

250
mistreatment at capture 219-22
non-discrimination obligation (GC III 16) 227
POW camps

death rate 239
description 204-5
evidence relating to certain claims, failure to submit 210-11
medical care in (GC III 15, 20, 29-31, 109 and 110) 235-41

preventive care 239, 250
medical examinations 239-40, 250

repatriation, delays 242-9
taking of personal property (GC III 17 and 18) 222-4, 250

receipts for 223-4
training in law relating to 220-1
unlawful killing, allegations of 219-20
women, respect for sex and non-discrimination (GC III 14) 241-2

Eritrea–Ethiopia conflict (1998-2000), Western and Eastern Front (Ethiopia’s
claims) 631-56

background and territorial scope 632
Eritrea–Ethiopia conflict (1998-2000), Western Front (Eritrea’s claims) 573-626

abuse of civilians (GC IV 27 and 37), insufficiency of evidence 582, 584, 587,
589, 590-1, 593, 594, 595

aerial bombardment 600-12, 622-3, 624-6
attack on civilian object used solely for members of armed forces (GC Protocol I

54(3)(a)), whether 604-6, 607
indiscriminate (GC Protocol I 51(3) and 51(4)), whether 602-3, 606-7, 622,

624-6
legitimate targets 608-12

background and territorial scope 573-4, 580-1
deportation/forcible transfer, prohibition (GC IV 49)

compelling reasons of national security 619
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INDEX 771

evidence of 618-19
flight of civilians from danger distinguished 617-18
responsibility of Ethiopia for 619-20, 623

Eastern Front claims and 618, 620, 623
events in

Barentu Sub-Zoba 586-8
Gogne Sub-Zoba 595-6
Guluj Sub-Zoba 583-6
Harsile water reservoir 604-7
Haykota Sub-Zoba 592-4
Hirgigo Power Station 607-12
Lalaigash Sub-Zoba 590-2
Molki Sub Zoba 594-5
Shambuko Sub-Zoba 589-90
Teseney Sub-Zoba 581-3

looting, responsibility of Ethiopia as occupying power 582-3, 584-5, 599, 621, 655
private property, prohibition of destruction (GC IV 53) 582-3, 584-6, 587-8,

589-90, 591-2, 593, 594-6, 599, 621
rape of civilians 596-8

State responsibility for failure to prevent 598, 600, 621
repatriation of displaced persons (GC Protocol I 49) 613-16

Eritrea–Ethiopia conflict (1998-2000), Western Front (Ethiopia’s claim) 638-48
abuse of civilians (GC IV 27 and 37)

discrimination between combatants and non-combatants, difficulty 642-3
sufficiency of evidence 642-5

background 638-9
bombardment (shelling attacks), indiscriminate, whether (GC Protocol I 51(5))

640-1
disappearances 643-4, 645, 648
events in

Kafta Humera Wereda 645
Laelay Adiabo Wereda 644-5
Tahtay Adiabo Wereda 642-4

flight of civilians, responsibility for 354-5
looting, responsibility of Eritrea as occupying power 644, 645, 648
minelaying, risk to civilians 641-2
rape of civilians 645-8

Ethiopia
bank, ownership of money held by 584
deportation/expulsion of alien, collective/mass

deprivation of nationality on security grounds and 383, 397-400
physical conditions and 408-9, 426

dual nationality
Agreed Minute (Eritrea–Ethiopia) (1996) 395-6
deprivation of nationality and 397-402

law of, Commercial Code, Art. 896 (ownership of money in bank account) 685
Nationality Law 1930 398
nationality, loss or deprivation

‘arbitrary’ deprivation 398, 399-402, 425
armed conflict, effect 396
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772 INDEX

Ethiopia (cont.)
continuing issue of passport and 394-5
dual nationals in Eritrea 402
dual nationals in third countries 401-2
Eritrean independence referendum (1993) and 392-5, 401
erroneous deprivation 398, 425
evidence against, renewal of official documents and 394
procedural requirements 400
‘yellow-card people’ 401

nationality, loss or deprivation, grounds/relevant factors
dual national’s departure for enemy territory 400-1
national security 398-402
voting in referendum 392-5

property rights of Ethiopians participating in Eritrean independence referendum
(1993) 394

evacuation of prisoners of war (GC III 19 and 20) 221-2, 273-4
expropriation/nationalization

as act of State, taking of property exception to State immunity and 686
of contractual rights 685-92
municipal law provisions 43-4

expropriation/nationalization, classification as/de facto, compensation claims,
rejection 195

family life, respect for (ADRDM VI), indigenous people and 64
force, prohibition on the threat or use of (UNC 2(4))

compensation/damages for breach 473, 742-8
Eritrea–Ethiopia conflict (1998-2000) and 473, 481-9
territorial dispute and 484-5

forum [non] conveniens
absence of adequate alternative forum

adequacy of remedy and 676-8
Eritrea–Ethiopia Claims Tribunal and 674-8

forum selection clause, exclusive jurisdiction and, Eritrea–Ethiopia Claims
Commission 674-8

friendly settlement: see Inter-American Commission on Human Rights
(IAComHR), friendly settlement procedure

General Assembly (UNGA), resolutions
effect

binding, whether 122
international law, source 122

general principles of international law, binding force 121
general principles of law [recognized by civilized nations] (ICJ Statute 38(1)(c))

equality before the law 66-7
non-discrimination 66-7
unjust enrichment 517-18

Geneva Conventions (1949)
applicability

Ethiopia–Eritrea conflict (1998-2000): see Eritrea–Ethiopia Claims
Commission, jurisdiction (AA (2000) 5(1)), [serious] violations of
international humanitarian law including the 1949 Geneva Conventions
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INDEX 773

parties to Convention in conflict where other party/parties to conflict is not
(GC (1949) 2) 213, 262

customary international law 215, 249, 263-4, 276, 292, 305, 331, 342, 371-2,
388-9, 424, 438, 467, 576-7, 605-6, 635, 653

coincidence of provisions 214-15, 263, 388-9
treaty succession and 212-13, 260-2

Geneva Conventions (1949), Protocol I (international armed conflicts) (1977)
applicability

Eritrea–Ethiopia conflict (1998-2000): see Eritrea–Ethiopia Claims
Commission, jurisdiction (AA (2000) 5(1)), [serious] violations of
international humanitarian law including the 1949 Geneva Conventions

party’s treatment of own nationals 289
status of territory, relevance 347

customary international law and 306, 332, 343, 424-5, 438-40, 575-8, 636
Geneva Convention (Treatment of Wounded and Sick in Armed Forces in the

Field) (GC I) (1949), applicability, wounded or sick POW 219, 272
Geneva Convention (Treatment of Prisoners of War) (GC III) (1949)

applicability, Eritrea–Ethiopia conflict (1998-2000) 212-15, 219, 260-4, 272: see
also Eritrea–Ethiopia conflict (1998-2000), treatment of prisoners of war

obligations
ambiguity 236
compliance, measures to ensure 220, 224, 249, 250, 293-4
developing countries and 240-1
variety of type and importance 218, 236, 268

phrases, ‘humanely’ 221
Geneva Convention (Protection of Civilian Persons in Time of War) (GC IV)

(1949)
applicability

protected persons still awaiting release, repatriation or re-establishment: see also
protected persons, treatment and status in territories of parties to the
conflict and occupied territory (GC IV 27-78)

GC IV 6(4) 384
GC Protocol I 3 384-5, 440-1

termination one year after close of military operations (GC IV 6(2)) 384,
425

occupied territory, applicability (GC IV 2) 347, 580-1
destruction of real or personal property, prohibition (GC IV 53): see belligerent

occupation, private property, prohibition of destruction (GC IV 53)
phrases, Eritreans in Ethiopia 410

Geneva Convention on Prisoners of War (1929)
customary international law and 214, 235-6, 263, 283, 291
medical treatment 235-6

genocide
customary international law 155-6
jus cogens/peremptory norm 158-9

Genocide Convention (1948)
applicability, acts committed prior to coming into force of Convention 156-7
customary international law (codification/law-making treaty) 155-9
interpretation, subsequent practice (VCLT 31(3)(b)) and 162
obligations, jus cogens nature 158-9
parties to, Bosnia-Herzegovina, succession mechanism 156-7
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774 INDEX

genocide, definition/requirements/classification as (GC (1948))
‘acts committed with intent to destroy in whole or in part any identifiable group

distinguished by colour, race, religion or ethnic origin’
‘as such’ 159-60
‘intent to destroy in whole or in part’ 159-60
systematically organized killing 162-3

expulsion 160
physical destruction, limitation to 162-5

genocide, evidence of intent
mass deportation as 163
to destroy protected group 163-5

genocide, jurisdiction (GC (1948) VI)
universal jurisdiction and 158-9

obligation and possibility distinguished 165-7
German reparations, applicable law, as at time of event giving rise to claim 193
Germany, Federal Republic (FRG)

Basic Law (GG) by article
Art. 3(1) (equality before the law), arbitrary treatment, exclusion 195-6
Art. 14(1) (property and inheritance: guarantee), compensation for reprisals and

185, 192
Art. 19(4) (basic rights: remedy in case of violation by public authority) 190, 192
Art. 24(2) (international organizations: mutual collective security) 173-4, 181-5
Art. 25(1) 155
Art. 59(2) (treaties: legislation requirement) 173-4, 180-1

legal certainty and 179-80
Art. 100(2) (status and effect of international law: determination by

Constitutional Court) 154-7, 190
treaties and customary international law/general principles distinguished

155-6
Art. 101(1) (extraordinary courts, prohibition) 155, 190
Art. 103(1) (hearing in accordance with the law, right to) 190
Art. 103(2) (criminal law, certainty) 154-5

non-retroactivity 160
Art. 135a (obligations of the Reich) 193

claims settlement agreements
distribution of lump sum settlement 195-6
individuals, applicability to 195-6

collective security system, NATO 178-81
compensation for war-related events

expropriation, rejection of claim as 195
Hague Regulations, for breach of (HC IV 3), State as beneficiary, limitation to

191, 192-3, 196
illegality at time of event giving rise to claim, need for 193
reciprocity, need for 190-1, 193-4

Constitutional Court Law (BVerfGG)
s 93a(2)(a) 154-5, 191-6
s 93a(2)(b) 155

crimes against humanity, requirements, breach of international law at time of act
193

customary international law and municipal law, relationship 161
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customary international law ‘as part of ’ municipal law, automaticity 161
customary international law, treaties and other international instruments

reflecting, co-existence of treaty and customary law, treaty derogation (lex
specialis/lex posterior), possibility of 157-8

equality before the law, arbitrariness and 195-6
expropriation/nationalization, classification as/de facto, compensation claims,

rejection 195
genocide, jus cogens/peremptory norm 158-9
Genocide Convention (1948)

accession to 156
obligations, jus cogens nature 158-9

genocide, definition/requirements/classification as (GC (1948))
‘acts committed with intent to destroy in whole or in part any identifiable group

distinguished by colour, race, religion or ethnic origin’
‘as such’ 159-60
‘intent to destroy in whole or in part’ 159-60
systematically organized killing 162-3

customary international law and 155-6
expulsion 160
physical destruction, limitation to 162-5

genocide, evidence of intent 163-5
genocide, jurisdiction (GC (1948) VI), universal jurisdiction and 158-9
jus cogens/peremptory norm, derogation, prohibition 158-9
law of

Civil Code (BGB), s 839(1) (damages for breach of official duty: war-related
events) 189-90, 193-4

Compensation for Victims of Nazi Persecution Law 1953/1956/1965
(BEG/BEG–SchlussG)

differential treatment, victims of general war conditions/violation of laws of
war 195-6

s 1(1) (applicability), on grounds of persecution 195-6
Criminal Code (StGB) by section

s 6(1) (crimes committed abroad) 165-7
s 7(2) (crimes committed abroad) 165-6
s 220(a)I (genocide: requirements) 159-61
s 220(a)I(3) (genocide: actus reus) 160

legislation, retroactivity (GG 103(2)) 160
NATO, Consent Act 179-81, 182, 184
NATO Strategic Concept (1999), need for parliamentary consent 172-85
nexus for purposes of jurisdiction, universal jurisdiction and 165-7
reprisals

legality/requirements 194
non-discrimination 194

standard of treatment of alien (with particular reference to investment), differential
treatment, justification/grounds 194

State immunity from jurisdiction, acts of, armed forces abroad, in violation of
international law 192

State immunity from jurisdiction, classification of act as jure imperii or jure gestionis
armed forces, acts of 192
violation of international law, reprisals 192
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776 INDEX

Germany, Federal Republic (cont.)
treaties, ratification, acceptance or approval (VCLT 14), international agreements

other than treaties 175-85
universal jurisdiction, requirements, genocide 165-7

Germany (Reich)
Constitution 1919 (Weimar)

Art. 131 (liability towards aliens)
compensation for war-related events and 189-90, 193-4
reciprocity requirement 193-4

law of, State Liability for Acts of Officials (RBHG), s 7 (liability to foreign
nationals: reciprocity requirement) 190-1, 193-4

Guatemala, human rights in (IACHR report, 1993) 51

Hague Convention IV on the Laws and Customs of Law on Land (1907)/Hague
Regulations (1907)

customary international law 305-6, 330, 342-3, 577, 636
Nuremberg Tribunal Judgment 306

Hague Conventions (1899/1907) 192
individual, rights 192
self-executing, whether 192

health
prisoners of war: see prisoners of war, health, endangerment to (GC III 13)
right to

ADRDM 64
indigenous people 64

human rights, derogation/restrictions, in time of armed conflict 307, 344
human rights legislation

interpretation 135-6
legislation as such, sufficiency 66

indigenous people: see also Aboriginal title (Malaysia) (Temuans/Bukit Tampoi
lands); compensation for deprivation of aboriginal/indigenous property;
Maya people; minorities; minorities, rights (ICCPR 27)

Civil Society Charter for the Caribbean Community (1997) 23
consultation rights 13, 58, 59-60, 63-4
definition 40 n80
equality before the law (ADRDM II) 6, 65-9

CERD General Recommendation XXIII 68, 120-1
positive action, need for 68

equality before the law (municipal law/general) 117-18
health, right to (ADRDM XI) 64
human rights law relating to 40-2
IAComHR/IACHR action relating to 40-1

country reports on 41, 51
‘Human Rights Situation of Indigenous Peoples in the Americas’ (IACHR)

(2000) 47
‘Special Protection for Indigenous Populations – Action to combat racism and

racial discrimination’ (IAComHR 1972 resolution) 40-1
IAComHR/IACHR, jurisprudence

Andrews case 67
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Awas Tingni 20, 28, 47-8, 49, 50 n122, 55 n135, 58, 59 n143, 70 n174,
120

Dann 38, 40, 47, 48, 50, 55, 59, 122
Juridical Situation and Rights of Undocumented Migrants 66-7
Maya Indigenous Communities case 114, 120
Miskito (Nicaragua report) 23, 27, 41, 51
Naturalization Provisions of Constitution of Cuba 66
Yanomami 41, 47, 48, 51

identity, dignity and social and cultural values, Constitutional provision for 44,
65-6, 112-13

land rights: see also Maya people, land rights; property, right to (ADRDM XXIII)
religious freedom (ADRDM III) and 64
reserves/reservations

extinction of title and 111-12
Maya people 11, 12, 44-6, 56, 111-12

indigenous people, land rights
communal form of tenure 49-55
equality before the law and 6, 65-9, 117-18
nature/continuity of title

Adeyinka Oyekan 109
Adong 132
Amodu Tijani 103-4, 108-9, 131
Attorney General of British Honduras 109-10
Delgamuukw 114
Mabo (No 2) 108, 111, 114, 116
Maya Indigenous Communities case 114, 120

particular nature of relationship with 47-8
traditional practices, importance 49-50

American Draft Declaration (1995): see Indigenous Peoples, American
Declaration on the Rights of (1995 draft)

CERD 119
determination of title and 132
ethnic and cultural survival and 47-8, 51, 62, 115, 118-19
ICCPR 119
ILO Convention No 169 on Indigenous and Tribal Peoples 47, 50
non-discrimination (ADRDM II) and 50-1
non-discrimination (municipal law) and 117-18, 142

Indigenous Peoples, American Declaration on the Rights of (1995 draft)
domestic law authorities and precedents (2001) 41
lands, territories and resources (Art. XVIII) 22, 47-64

Indigenous Peoples, CERD General Recommendation XXIII 68, 120-1
Indigenous Peoples, UN Declaration on the Rights of (2007)

general principles of international law and 123
lands, territories and resources (Art. 26) 22, 47-64, 122-3

Indigenous and Tribal Peoples in Independent Countries, ILO Convention
No 169 (1989) 41

cultural and spiritual values, relationship with land (Art. 13) 47, 50
land ownership (Art. 14.1) 22, 122

inhuman or degrading treatment (ICCPR 7): see also prisoners of war, humane
treatment (GC III 13)
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778 INDEX

Inter-American Commission on Human Rights (IAComHR)
friendly settlement procedure 6-8

failure 56
settlement outside friendly settlement procedure 7
termination 8

indigenous peoples and: see indigenous people, IAComHR/IACHR action relating
to

recommendations
compliance, failure 75-6
compliance, monitoring of 76
demarcation and delimitation of indigenous land 75
environmental damage, repair 75
legislative amendment to rectify breach 75

Regulations (1960/1980), 29(2) (provisional measures) 7-8
report

municipal courts, status in 85-6
publication 73-4, 75-6

Inter-American Democratic Charter (2001), balance of interests (Art. 13) 63
international armed conflict, classification as, Eritrea–Ethiopia conflict

(1998-2000) 305, 576
International Committee of the Red Cross (ICRC)

confidentiality policy in relation to giving of evidence 218, 266-7
customary international law and 271
positions taken by, significance 247-8
as Protecting Power (GC III 10) 270-1
right of visit, prisoners of war (GC III 10 and 126) 269-70

International Covenant on Civil and Political Rights (1966) (ICCPR), derogation
in time of public emergency (ICCPR 4), armed conflict and 307, 344

International Criminal Court (ICC), Statute (Rome Statute) (1998), applicability,
ICC, limitation to 167

international humanitarian law
belligerent occupation and 346-7, 362
customary international law: see also Eritrea–Ethiopia Claims Commission,

applicable law (AA (2000) 5(13)), customary international humanitarian
law

GC (1949) 215, 249, 263-4, 276, 292, 305, 331, 342, 371-2, 388-9, 424, 438,
467, 576-7, 635, 653

GC Protocol I 306, 332, 343, 438-40, 575-8, 636
Geneva Convention on Prisoners of War (1929) and 214, 235-6, 263, 283,

291
Hague Convention IV on the Laws and Customs of Law on Land

(1907)/Hague Regulations (1907) and 305-6, 330, 342-3, 577, 636
Mines, Booby-traps and Other Devices (Protocol II to CCW (1980)) and 307,

332, 343-4, 372, 578, 637
International Labour Organization (ILO) Conventions, 169 (Indigenous and

Tribal Peoples in Independent Countries (1989)): see Indigenous and
Tribal Peoples in Independent Countries, ILO Convention No 169 (1989)

International Law Commission (ILC), Draft Code of Offences against the Peace
and Security of Mankind (1949/1954/1976/1989/1996), international
crimes, genocide 161
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INDEX 779

international organizations, relations with member States
balance of interests between organization, member States and host State 539-40
representatives to, selection, host State’s right to refuse nomination 539-40

internment of protected persons/civilians, regulations (GC IV 79-135): see also
enemy alien in territory of party to conflict (GC IV 35-46),
detention/internment; prisoners of war, internment (general observations)
(GC III 21-4)

abuse during 364
clothing (GC IV 90) 459
food and water, adequacy (GC IV 89) 459, 469
hygiene and health, obligation to protect (GC IV 85) 459, 469

Japan, Peace Treaty (1951), State responsibility principles, relevance 745
judicial protection/effective remedy (ACHR 25)

jurisprudence
Arges Sequeira Mangas 70
Judicial Guarantees in States of Emergency 69-70
Martin Javier Roca Casas 70

unreasonable delay and 70-3, 74
complexity of case and 70
conduct of complainant 70
conduct of judicial authorities and 70

judicial protection/effective remedy (ADRDM XVIII), unreasonable delay 6,
18-20, 69-73, 74

jus cogens/peremptory norm
derogation, prohibition 158-9
genocide 158-9

legislation, interpretation, aids
government expert’s opinion 134
legislative history 133, 689-90, 691

purpose of legislation and 133
ministerial statement 133
non-statutory material 134-5
parallel legislation 689

legislation, interpretation, guidelines, plain language 688, 690
legislation, interpretation, presumption of

conformity with Constitution 140-1
judiciary’s authority to make necessary modifications through interpretation 141

legislation, retroactive
general principle of international law 160-1
ICCPR 15 160-1

liability, standard of
developing countries and 240-1
State responsibility, relevance to 235-6

Malaysia
Constitution (1957) (including subsequent amendments) by article

Art. 8(5)(c) (indigenous population: positive discrimination) 142
Art. 162(6) (pre-Constitution (Merdeka Day) legislation) 140
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780 INDEX

Malaysia (cont.)
human rights legislation, interpretation 135-6
law of

Aboriginal Peoples Act 1954 129-30, 132-9
Government Proceedings Act 1956

s 5 146-7
s 6(1) 146-7
s 6(4) 146-7

Land Acquisition Act 1960 128
National Land Code 1965 129

legislation, interpretation
conformity with Constitution and 140-1

judiciary’s authority to make necessary modifications through interpretation
141

pre-Constitution (Merdeka Day) legislation 140
legislation, interpretation, aids

government expert’s opinion 134
ministerial statement 133-4
non-statutory material 134-5

Maya people 4-76
Belize legislation relating to 43-4

recognition and protection of communal rights, adequacy 56
equality before the law, right to 6, 65-9, 74, 117-18
history and organization 9-10, 42-7

continuity of presence 107
Maya Atlas 10, 11, 13, 15, 17, 32, 34-5, 38, 39, 45, 46, 53-4, 56, 58, 87, 100,

101
description of 100
failure of government to confirm 116

statistics 65-6
Toledo District, definition, description and status as indigenous people 38, 45-6,

51, 67-8
Toledo Maya Cultural Council as representative of 4 n1, 39-40

Maya people, land rights
Belize law relating to

Law of Property Act and 44
National Lands Act 11, 13, 18, 44, 109

as communal/collective right 47, 48, 51-7, 63, 86-125
burden of proof 88
evidence of 87-98
Maya Indigenous Communities case 98, 120

Conejo Village and 100-1
delimitation and demarcation in accordance with customary practices

State’s failure 6, 55, 56-7, 63, 74
State’s obligation 6, 54-5, 63

equality before the law and 6, 112-13, 117-18
ethnic and cultural survival and 115, 118-19, 124
failure to recognize and protect 17-18, 45-6, 68-9
family life (ADRDM VI) and 64
land use practices 11-12, 45-6, 51-5, 63
logging and oil concessions
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environment, effect on 14-17, 60-3
failure to consult 13, 58, 59-60, 63-4, 74, 124
failure to release information 14
logging concessions, description 13, 57-8
oil concessions, description 13-14

long-standing use and occupancy as basis 5, 51-5, 98-9
Belize government’s recognition of 98-9
Belize legislation, effect 109
Boundary Convention (Great Britain/Guatemala) (1859) and 107-11
British occupation/settlement and 108
change of sovereignty effect 105-12
Crown Colony legislation and 110-11
existence prior to British sovereignty 106

National Land
definition 44
designation as 12
ownership 45, 56

as ‘property’ 112-15
property, protection from arbitrary deprivation of 112-17

‘arbitrary deprivation’, acts and omissions of government and 115-17
property, right to (ADRDM XXIII) 5-6, 21-30, 42-51, 55-64, 120
religious freedom (ADRDM III) and 64

health and well-being (ADRDM XI), and 64
remedies (municipal law) for breach

cessation of interference with existence, valuation, use or enjoyment of 124-5
declaration of collective title 124
declaration of entitlement in accordance with traditional practices 124
declaration of rights as ‘property’ 124
demarcation and delimitation order 124

reserves/reservations 11, 12, 44-6, 56
extinction of title and 111-12

Santa Cruz and 101-2
survival following territorial changes to Belize 106-12
Ten Point Agreement (12 October 2000) 7, 54, 99, 116

Maya people–Belize, IAComHR proceedings (2004) 4-76
Belize arguments 30-6
equality before the law (ADRDM II), breach 6, 65-9, 74
friendly settlement procedure 6-8

failure 56
Framework to Re-initiate the Friendly Settlement Process (20 July 2001) 8
termination 8

judicial protection/effective remedy (ADRDM XVIII), breach, unreasonable delay
and 6, 18-20, 69-73, 74

property rights (ADRDM XXIII), breach
environmental damage as exacerbating factor 62
finding of 6, 56-7, 63-4, 68-9, 74
petitioners’ arguments 21-30, 42-7, 51-2

recommendations
demarcation and delimitation of indigenous land 75
environmental damage, repair 75
legislative amendment to rectify breach 75
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782 INDEX

Maya people–Belize, IAComHR proceedings (2004) (cont.)
suspension of permits, licences and concessions causing alleged ADRDM breaches

as provisional measure 6-7
Mayagna Awas Tingni people, land rights (ICCPR 27)

as community right 58
concessions as breach 58

measure of damages/compensation including valuation of
company/property/assets

enemy property and 669
offset, Eritrea–Ethiopia Claims Commission and 675, 678

minelaying, civilians, risk to 352, 353-4, 355-6, 365, 641-2, 653-4
minelaying, conventions and other international instruments relating to

Anti-Personnel Mines, Convention on the Prohibition and Destruction of (1997)
306-7, 343-4, 354, 578, 637

CCW (1980) 306-7, 332, 343-4, 354, 372, 578, 637
customary international law and 307, 332
Mines, Booby-traps and Other Devices (Protocol II to CCW (1980)) and 306-7,

332, 343-4, 354, 372, 578, 637
minorities, rights (ICCPR 27), consultation 64

nationality of claims
Eritrea–Ethiopia Claims Commission and 385-6, 507, 661-3, 669
non-national, State’s right to bring claim on behalf of 385-6, 507, 661

nationality, loss or deprivation
accidental deprivation 398
arbitrary deprivation, prohibition

‘arbitrary’ 398, 399-402
dual nationality and 398
UDHR 15(2) (1948) 397-8

dual nationals in country of alternative nationality 402, 425
dual nationals in third countries 401-2, 425
evidence against 393-4

continuing issue of passport 394-5
property rights in country of original nationality 394
renewal of official documents 394

procedural requirements, failure to observe 400, 425
nationality, loss or deprivation, grounds/relevant factors

dual national’s departure for enemy territory 400-1
national security 398-402
voting in referendum 392-5, 401

nationality, marriage, effect
loss of nationality, renunciation requirement 392
residence requirement 406

native title: see Maya people, land rights
NATO, status, collective security system 178-81
NATO Strategic Concept (1994) 177
NATO Strategic Concept (1999)

amendment to NATO Treaty, whether 175-8
parliamentary consent, relevance 172-85
scope 172, 182-5
treaty, whether 173-5
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INDEX 783

natural resources
minorities/indigenous people

American Draft Declaration on Indigenous Peoples (1995) and 22, 47-64
Banjul Charter 21 62-3
consultation obligation 59-60

naturalization, discrimination, assimilation considerations 302-3
nexus for purposes of jurisdiction, universal jurisdiction and 165-7
Nicaragua, Awas Tingni people and 58
Nigeria

environment/economic development, balance 62-3
Ogoni people and 62-3

non-discrimination obligation (ACHR 1), differential treatment,
justification/grounds, positive action to promote equality 67

non-discrimination obligation/equality before the law (ICCPR 26), procedural
equality 330

Ogoni people, land rights, oil concessions, environment, effect on 62-3

pensions
pension fund as ‘property’ 515-16
‘property’, whether 515-16
State succession and 516-17

Danzig Pension case 517
suspension of payments to enemy alien, right of 512

prisoners of war: see also Eritrea–Ethiopia conflict (1998-2000), treatment of
prisoners of war; Geneva Convention (Treatment of Prisoners of War) (GC
III) (1949)

camp regulations, obligation to post (GC III 41) 290-1
complaint procedures (GC III 78) 291-2
death (GC III 120-1) 289-90

funeral rites and 289-90
official enquiry, obligation to hold 219-20, 289-90

evacuation (GC III 19 and 20) 221-2
delays 222, 273-4
‘humanely’ 221, 273-4
seizure of footwear and 221-2, 250, 274

food and drinking water, sufficiency (GC III 26) 227, 233-5, 250, 278
health, endangerment to (GC III 13) 218, 220-1, 227-33, 250, 268-9,

277-82
humane treatment (GC III 13): see also prisoners of war, evacuation (GC III 19

and 20)
abuse at time of capture 219-20, 272-6
coercive interrogation 222, 274-5
as core obligation 218, 268-9
endangerment to life and 218, 268-9
taking of personal property and 224
transfer after arrival in camp and (GC III 46 and 47) 288-9

intellectual, educational and recreational pursuits (GC III 38), indoctrination
226-7

internment (general observations) (GC III 21-4), segregation contrary to (GC III
22) 226, 227
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784 INDEX

prisoners of war (cont.)
labour (GC III 49-57)

clothing and footwear, obligation to provide (GC III 27) and 287-8
excessive working hours (GC III 53) 288
forced labour 653, 656
humane treatment (GC III 13) and 287
non-military work, limitation to (GC III 50) 288
permissible labour (GC III 49-50) 287
suitable working conditions, obligation to provide (GC III 51) 287-8
unhealthy or dangerous work (GC III 52) 288
working pay (GC III 54 and 62) 288

‘maintenance’ obligation (GC III 15) 236
medical care after capture (GC I 12 and GC III 15 and 20) 220-1, 273
medical care in camps (GC III 15, 20, 29-31, 109 and 110) 235-41, 282-7

absolute liability 235-6
ambiguity of treaty obligations 236
customary international law and 235-6
death rate as indicator 239, 284
Geneva Convention on Prisoners of War (1929) and 235-6
medical examinations 239-40, 250, 286
preventive care 239, 250, 286
segregation and 240, 250, 286
weight loss as measure of 283-4

non-discrimination obligation (GC III 16) 227, 277
penal and disciplinary sanctions (GC III 82-108)

inhuman or brutal punishments or punishment dangerous to health,
prohibition (GC III 89) 224-6, 276-7

responsibility for determining (GC III 96) 225
personal property, right to retain (customary international law), identity

documents 223
personal property, right to retain (GC III 17 and 18) 222-4, 250, 275-6

identity documents 223, 275
as inhumane treatment 224
receipts, need for 223

repatriation after cessation of hostilities (AA (2000) 2)
delays 207, 242-3, 259
obligation 207-8

repatriation after cessation of hostilities (GC III 118-19)
delays 242-9
reciprocity and 243-9

status as, entitlement (GC III 4), carrying arms openly requirement (GC Protocol
I 44(3)) 643 n21

training in law relating to 220-1
transfer after arrival in camp (GC III 46-8), humane treatment (GC III 46 and 47)

288-9
women, respect for sex and non-discrimination (GC III 14) 241-2

property, definition/classification as
‘any interest in real and personal property’ 113
bank account holdings 684-5
claim to compensation for war-related events 192
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INDEX 785

contractual right to repayment 685
native title 112-15
pension rights 515-16
‘thing in action’ 113

property, right to (ACHR 21), indigenous peoples and 42, 58
property, right to (ADRDM XXIII)

as community/collective right 47, 63
consultation obligation 13, 58, 59-60, 63-4
delimitation and demarcation obligation 6, 55, 56-7, 63
equality before the law (ADRDM II) and 6, 65-9
life, right to (ADRDM I) and 64
Maya people and 5-6, 21-30, 42-51, 55-64, 74, 120
non-discrimination principle (ADRDM II) and 51, 74
religious freedom and worship (ADRDM III) and 64

property, right to (municipal law/general)
deprivation/interference with

‘arbitrary deprivation’, acts and omissions of government as 115-17
justification/requirements 43-4, 113

proportionality, civilian population, protection against consequences of war (GC
Protocol I 51(5)(b)) 603

protected persons, treatment and status in territories of parties to the conflict
and occupied territory (GC IV 27-78): see also enemy alien in territory of
party to conflict (GC IV 35-46); internment of protected persons/civilians,
regulations (GC IV 79-135)

education, right to 447
humane treatment (GC IV 27 and 37)/physical and mental abuse 443-4, 447

in detention 364, 453-5, 460-1
evidence/standard of proof 582, 584, 587, 589, 590-1, 593, 594, 595, 642-5
mental abuse 357, 362-3, 443-4, 453-5
out of detention 443-4
State responsibility for failure to prevent 354, 355-7, 359, 372-3, 461

non-discrimination requirement 445, 449-50
in occupied territory 354, 355-7, 359, 372-3
paid employment, opportunity to find (GC IV 39) 445-6
punishment for offence not personally committed, prohibition (GC 33) 444,

450-1
provisional measures (IAComHR), prescribed/requested measures, suspension of

permits, licences and concessions causing alleged ADRDM breaches 6-7

Racial Discrimination Convention (1965) (CERD) (1965), municipal law and
120-1

Racial Discrimination, UN Committee on the Elimination of (CERD), General
Recommendation, XXIII(51) (indigenous peoples) 41, 68, 120-1

rape in time of war
civilians (customary international law) 349
civilians/protected persons in the power of party to conflict (GC (1949), common

article 3/ GC Protocol 1 76(1)), in occupied territory 311-12, 321, 332,
349, 363, 373, 596-7, 646-7, 651-2

prisoners of war (GC III 14) 241-2
standard of proof 311-12, 349-50, 363, 454-5, 597-8, 645-7, 651-2
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786 INDEX

rape in time of war (cont.)
State responsibility for failure to prevent 311-12, 321, 332, 349, 363, 373, 598,

600
treaties and other instruments prohibiting

GC III 14 240-1
GC IV 3(1) and 27 310-12, 332, 349
GC Protocol I 310, 349

religious freedom (ADRDM III), indigenous property rights and 64
remedies: see also compensation (Eritrea–Ethiopia Claims Commission); Maya

people, land rights, remedies (municipal law) for breach; Maya
people–Belize, IAComHR proceedings (2004), recommendations

abstention/prevention of acts causing continuance of breach 6
recognition of rights previously impugned 6

reprisals
Eritrea–Ethiopia conflict (1998-2000) and 414, 451, 466
legality/requirements 194

GC IV 33 414, 451, 466
non-discrimination 194

State immunity from jurisdiction and 191-2
restitution: see compensation (Eritrea–Ethiopia Claims Commission)
Rwanda, International Criminal Tribunal for (ICTR), Statute, 4 (genocide) 161

Security Council resolutions
661 (1990) (trade embargo following Iraq’s non-compliance with Resolution 660

(1990)) 746
665 (1990) (Iraq: sanctions) 746
670 (1990) (Iraq: sanctions) 746
687 (1991) (Iraq’s liability for direct loss, damage or injury as result of occupation

of Kuwait) 746-7
self-defence, right to (UNC 51)

Eritrea–Ethiopia conflict (1998-2000) and 485-7
limitation on exercise of/requirements

armed attack 485
report to Security Council of measures deemed necessary (UNC 51) 485, 487

territorial dispute settlement and 484-5
standard of treatment of alien (with particular reference to investment),

differential treatment, justification/grounds 194
States, classification as, Eritrea post-1993 independence referendum 394
State immunity from jurisdiction, acts of, armed forces abroad, in violation of

international law 192
State immunity from jurisdiction, classification of act as jure imperii or jure

gestionis, violation of international law, reprisals 192
State immunity from jurisdiction, theory/doctrine, absolute immunity/exceptions,

relationship 683-4
State responsibility for

alien, treatment of, reciprocity, relevance 190-1, 193-4
failure to ensure treaty rights 447
failure to prevent abuse of civilians (GC 27 and 37) 354, 355-7, 359, 372-3, 461
failure to prevent abuse of prisoners of war 272-3, 293-4
failure to prevent expulsion of enemy alien in territory of party to

conflict/non-observance of law relating to (GC IV 35-46) 408, 426, 466-7
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INDEX 787

failure to prevent looting 315-20, 321-2, 332-3, 354, 357, 359-61, 366, 372-3,
582-3, 584-6, 587-8, 599, 621, 644, 645, 648, 652-3, 655

failure to prevent rape in time of war 311-12, 321, 332, 349, 363, 373, 598, 600,
622, 645-7, 651-2

State responsibility for acts and omissions of
armed forces, during armed conflict 347
occupying power: see belligerent occupation, State responsibility for acts in

occupied territory
State responsibility for breach of treaty, failure to prevent: see Eritrea–Ethiopia

conflict (1998-2000), treatment of prisoners of war, State responsibility,
for ensuring compliance with law

State succession, pension rights: see pensions, State succession and
statehood, requirements/evidence of

defined territory 394
effective government 394
permanent population 394

stateless person, nationality, deprivation of nationality leading to 398

Temuan people: see Aboriginal title (Malaysia) (Temuans/Bukit Tampoi lands)
territory/territorial sovereignty/title, acquisition and loss, survival of existing

interests, Amodu Tijani 86-7, 103-4
territory/territorial sovereignty/title, acquisition and loss, modes, discovery and

occupation, title of occupants, effect on 108
territory/territorial sovereignty/title, effective control/effectivités/exercise of

jurisdiction as evidence of/requirement for, passports, issue of 394-5
territory/territorial sovereignty/title, evidence of, survival of native title

106-12
trading with the enemy

diversion of cargoes, legality 667
losses resulting from prohibition on, remedies 667

treaties, amendment (VCLT 39) (general rules), implied amendment 175-81
treaties, definition/form (VCLT 2(1)(a))

consent, need for (VCLT 2(1)(f ) and 2(1)(g)), methods (VCLT 14) 175
Eritrea–Ethiopia Agreed Minute (1996) 395-6
Eritrea–Ethiopia Protocol Agreement on Labour, Social Affairs and Pensions

(1993) 508, 511-12
intention to conclude treaty, need for

evidence of 512
NATO Strategic Concept (1999) 174

intention to create international legal obligations 508
ratification clause, relevance 174-5

treaties, effect of war
suspension 476-7, 478, 513-14

compensation/damages for breach of suspended treaty 477, 478
termination 514

treaties, individuals, rights and obligations, Hague Conventions (1899/1907)
192

treaties, interpretation (VCLT 31(3)) (points to be taken into account together
with context), subsequent practice in application of treaty establishing
agreement between the parties regarding its interpretation (VCLT
31(3)(b)), Genocide Convention (1948) 162
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788 INDEX

treaties, ratification, acceptance or approval (VCLT 14), constitutional
requirements, international agreements other than treaties 175-85

treaties, suspension (VCLT 72)
compensation/damages for breach of suspended treaty 278, 477
war, as result of 513-14

treaties, termination (VCLT 54-64), by war 514
treaty succession

Bosnia-Herzegovina: see Bosnia-Herzegovina, treaty succession
Eritrea–Ethiopia 212-13, 260-2
Genocide Convention (1948) 156-7

Treaty Succession Convention (1978), entry into force 157

UN Human Rights Committee (UNHRC), General Comments, 23 (minorities) 41
United Nations Secretary-General, responsibilities, parties to multilateral treaties,

determination of 156-7
United States of America (USA)

act of State (general), examples of acts considered for qualification as, confiscation
of intangible property 685-90

enemy alien in territory of party to conflict (GC IV 35-46), rights, property,
legality of payment of proceeds from sale into non-transferable accounts
693-4

expropriation/nationalization, of contractual rights 685-92
Foreign Sovereign Immunities Act (FSIA) 1976/82

28 USC 1605(a)(3) (taking of property exception)
Canadian Overseas Ores 686-90
legislative history 689-90, 691
nexus requirement 684
‘rights in property’ requirement 684-90
in violation of international law 683-4

28 USC 1605(a)(5) (tortious activity exception), ‘owned or operated’
requirement 683-4, 690-3

jurisdiction over foreign State or instrumentality, as basis for, as sole basis 683
forum [non] conveniens

absence of adequate alternative forum
adequacy of remedy and 676-8
Eritrea–Ethiopia Claims Tribunal and 674-8

legislation, interpretation, aids, parallel legislation 689
property, definition/classification as

bank account holdings 684-5
contractual right to repayment 685

unjust enrichment
breach of international law, relevance 517-18
general principle of law 517-18

Vienna Convention on Consular Relations (1963) (VCCR), customary
international law and 526, 553

Vienna Convention on Diplomatic Relations (1961) (VCDR), customary
international law and, as codification 526, 542, 553
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INDEX 789

war, declaration of
continuance of diplomatic relations and 487, 523-4, 548-9
explicit affirmation of existence of state of war, need for 487

war, laws and customs
financial transactions between belligerents, right to regulate or prohibit 512
jus ad bellum/jus in bello, interrelationship: see Eritrea–Ethiopia conflict

(1998-2000), prohibition on the use of armed force (UNC 2(4)) and
(Ethiopia’s jus ad bellum claims)

war, limitations on means of waging
undefended places (HR 25) 352-3

US Army Field Manual and 352-3
war, state of, evidence of, diplomatic relations, break (VCDR 45) 487, 523-4

Yugoslavia, International Criminal Tribunal for the Former (ICTY), Statute, 4
(genocide) 161
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