Cambridge University Press

978-0-521-87924-8 - International Law Reports, Volume 135
Edited by Elihu Lauterpacht and C. J. Greenwood
Frontmatter

More information

INTERNATIONAL
LAW REPORTS

VoLuME 135

© in this web service Cambridge University Press www.cambridge.org



http://www.cambridge.org/9780521879248
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press
978-0-521-87924-8 - International Law Reports, Volume 135
Edited by Elihu Lauterpacht and C. J. Greenwood

Frontmatter
More information
Volumes published under the title:
ANNUAL DIGEST AND REPORTS
OF PUBLIC INTERNATIONAL LAW CASES

Vol. 1(1919-22) | Edited by Sir John Fischer Williams, K.C.,
Vol. 2 (1923-24) and H. Lauterpacht, LL.D.
Vol 31925200 | £ ited by Arnold D. McNair, C.B.E., LL.D.,
Vol. 4 (1927-28) and H. Lauterpacht, LL.D.
Vol. 5 (1929-30) 3
Vol. 6 (1931-32)
Vol. 7 (1933-34)
Vol. 8 (1935-37)
Vol. 9 (1938-40)
Vol. 10 (1941-42) § oy
Vol. 11 (1919-42) Edited by H. Lauterpacht, Q.C., LL.D., EB.A.
Vol. 12 (1943-45)
Vol. 13 (1946)
Vol. 14 (1947)
Vol. 15 (1948)
Vol. 16 (1949)

Volumes published under the title:

INTERNATIONAL LAW REPORTS
Vol. 17 (1950) )
Vol. 18 (1951)
Vol. 19 (1952)
Vol. 20 (1953) | Edited by Sir Hersch Lauterpacht, Q.C., LL.D.,
EB.A.

Vol. 21 (1954)
Vol. 22 (1955)
Vol. 23 (1956) |
Vol. 24 (1957) Edited by Sir Hersch Lauterpacht, Q.C., LL.D.,

EB.A., and E. Lauterpacht
Vol. 25 (1958-])
Edited by E. Lauterpacht, Q.C.
Vol. 26 (1958-11) Y pacht, Q
Vols. 27—68 and Consolidated Tables and Index to Vols. 1—35 and 36—45
Edited by E. Lauterpacht, Q.C.
Vols. 69—135 and Consolidated Index and Consolidated Tables of Cases
and Treaties to Vols. 1—80, Vols. 81—100
and Vols. 1—125
Edited by Sir Elihu Lauterpacht, C.B.E., Q.C,,
and C.]. Greenwood, C.M.G., Q.C.

© in this web service Cambridge University Press www.cambridge.org



http://www.cambridge.org/9780521879248
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-0-521-87924-8 - International Law Reports, Volume 135
Edited by Elihu Lauterpacht and C. J. Greenwood
Frontmatter

More information

Lauterpacht Centre for International Law
University of Cambridge

INTERNATIONAL
LAW REPORTS

VOLUME
135

Edited by

SIR ELIHU LAUTERPACHT, CBE QC
Honorary Professor of International Law, University of Cambridge
Bencher of Grays Inn

C. J. GREENWOOD, cMG QC
Professor of International Law, London School of Economics and Political Science
Bencher of Middle Temple

A. G. OPPENHEIMER

Associate Editor: Civil Law Jurisdictions
Fellow of the Lauterpacht Centre for International Law, University of Cambridge

KAREN LEE
Assistant Ediror
Fellow of the Lauterpacht Centre for International Law, University of Cambridge
Fellow of Girton College, Cambridge

GROTIUS PUBLICATIONS

2 CAMBRIDGE

E¥Y UNIVERSITY PRESS

© in this web service Cambridge University Press www.cambridge.org



http://www.cambridge.org/9780521879248
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-0-521-87924-8 - International Law Reports, Volume 135
Edited by Elihu Lauterpacht and C. J. Greenwood

Frontmatter

More information

CAMBRIDGE UNIVERSITY PRESS

Cambridge, New York, Melbourne, Madrid, Cape Town, Singapore, Sao Paulo, Delhi

Cambridge University Press
The Edinburgh Building, Cambridge CB2 8RU, UK

Published in the United States of America by Cambridge University Press, New York

www.cambridge.org
Information on this title: www.cambridge.org/9780521879248

© Sir Elihu Lauterpacht 2009
This publication is in copyright. Subject to statutory exception
and to the provisions of relevant collective licensing agreements,
no reproduction of any part may take place without
the written permission of Cambridge University Press.
First published 2009
Printed in the United Kingdom at the University Press, Cambridge

A catalogue record for this publication is available from the British Library

ISBN 978-0-521-87924-8 hardback

Cambridge University Press has no responsibility for the persistence or
accuracy of URLs for external or third-party internet websites referred to
in this book, and does not guarantee that any content on such
websites is, or will remain, accurate or appropriate.

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9780521879248
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press
978-0-521-87924-8 - International Law Reports, Volume 135
Edited by Elihu Lauterpacht and C. J. Greenwood

Frontmatter
More information
CONTENTS
Page
PREFACE vil
EprtoriaL NoTE ix
TaBLE OF Casks (alphabetical) xiil
TaBLE OF Casks (according to courts and countries) XV
DigesT (main headings) xvii
DiGesTt oF Cases REPORTED IN VOLUME 135 Xix
TABLE OF TREATIES xXxxvil
ReroORTS OF CASES 1
ADDITIONAL MATERIALS 695
INDEX 751
CoNsoOLIDATED TABLES OF CASES, VOLUMES 126-135 797

© in this web service Cambridge University Press www.cambridge.org



http://www.cambridge.org/9780521879248
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-0-521-87924-8 - International Law Reports, Volume 135
Edited by Elihu Lauterpacht and C. J. Greenwood
Frontmatter

More information

PREFACE

The present volume contains the awards of the Eritrea—Ethiopia Claims
Commission together with documents relating to the claims process,
and decisions from the United States relating to the 1998-2000 Eritrea—
Ethiopia armed conflict. It also contains native land title cases from the
Inter-American Commission on Human Rights, Belize and Malaysia.
National jurisprudence is also reflected in decisions from the German
courts.

There are many people, to all of whom the Editors are most grateful,
whose work has made this volume possible. Mr J. Romesh Weeramantry,
Assistant Professor at City University, Hong Kong, prepared the sum-
maries of the Eritrea—Ethiopia Claims Commission awards. Ms Karen
Lee, Assistant Editor, summarized the cases from the Inter-American
Commission on Human Rights, Belize and Malaysia, as well as see-
ing the volume through the press. Mr Andrew Oppenheimer prepared
the German cases. Ms Tara Grant prepared the Tables of Cases and
Digest and provided general and secretarial assistance. Miss Maureen
MacGlashan, CMG compiled the Table of Treaties, the Index and the
Consolidated Tables of Cases. Mrs Diane Ilott checked the copy and
Mr Adrian Lee read the proofs.

In addition, our thanks go to all the others who have worked to
complete this volume, particularly our publishers, Cambridge Univer-
sity Press, and typesetters, Aptara, and their staff.

E. LAUTERPACHT
LauterracHT CENTRE

FOR INTERNATIONAL Law,
UNIVERSITY OF CAMBRIDGE

C.J. GREENWOOD
Law DEPARTMENT,

Lonpon ScHooL orF EconoMIcs
AND PoLrticaL SCIENCE

September 2008
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EDITORIAL NOTE

The International Law Reports endeavour to provide within a single
series of volumes comprehensive access in English to judicial materials
bearing on public international law. On certain topics it is not always
easy to draw a clear line between cases which are essentially ones of public
international law interest and those which are primarily applications of
special domestic rules. For example, in relation to extradition, the Reports
will include cases which bear on the exception of “political offences”
or the rule of double criminality, but will restrict the number of cases
dealing with purely procedural aspects of extradition. Similarly, while the
general rules relating to the admission and exclusion of aliens, especially
of refugees, are of international legal interest, cases on the procedure
of admission usually are not. In such borderline areas, and sometimes
also where there is a series of domestic decisions all dealing with a
single point in essentially the same manner, only one illustrative decision
will be printed and references to the remainder will be given in an
accompanying note.

DecIsioNs OF INTERNATIONAL TRIBUNALS

The Repors seek to include so far as possible the available decisions of
every international tribunal, e.g. the International Court of Justice, or ad
hoc arbitrations between States. There are, however, some jurisdictions to
which full coverage cannot be given, either because of the large number
of decisions (e.g. the Administrative Tribunal of the United Nations) or
because not all the decisions bear on questions of public international
law (e.g. the Court of Justice of the European Communities). In these
instances, those decisions are selected which appear to have the greatest
long-term value.

Human rights cases. The number of decisions on questions of interna-
tional protection of human rights has increased considerably in recent
years and it is now impossible for the Reports to cover them all. As
far as decisions of international jurisdictions are concerned, the Reports
will continue to publish decisions of the European Court of Human
Rights and of the Inter-American Court of Human Rights, as well as
“views” of the United Nations Committee on Human Rights. Decisions
of national courts on the application of conventions on human rights
will not be published unless they deal with a major point of substantive
human rights law or a matter of wider interest to public international
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X EDITORIAL NOTE

lawyers such as the relationship of international law and national law, the
extent of the right of derogation or the principles of the interpretation
of treaties.

International arbitrations. The Reports of course include arbitral
awards rendered in cases between States which involve an application of
public international law. Beyond this, however, the selection of arbitral
decisions is more open to debate. As these Reporss are principally con-
cerned with matters of public international law, they will not include
purely private law commercial arbitrations even if they are interna-
tional in the sense that they arise between parties of different national-
ity and even if one of them is a State. (For reports of a number of such
awards, see Yearbook Commercial Arbitration (ed. Albert Jan Van den
Berg, under the auspices of the International Council for Commercial
Arbitration).) But where there is a sufficient point of contact with public
international law then the relevant parts of the award will be reported.
Examples of such points of contact are cases in which the character of
a State as a party has some relevance (e.g. State immunity, stabiliza-
tion clauses, force majeure) or where there is a choice of law problem
involving discussion of international law or general principles of law as
possible applicable laws. The same criteria will determine the selection
of decisions of national courts regarding the enforcement of arbitral
awards.

DEcisions oF NATIONAL TRIBUNALS
A systematic effort is made to collect from all national jurisdictions those
judicial decisions which have some bearing on international law.

EDITORIAL TREATMENT OF MATERIALS

The basic policy of the Editors is, so far as possible, to present the material
in its original form. It is no part of the editorial function to impose on
the decisions printed in these volumes a uniformity of approach or
style which they do not possess. Editorial intervention is limited to the
introduction of the summary and of the bold-letter rubric at the head
of each case. This is followed by the full text of the original decision or
of its translation. Normally, the only passages which will be omitted are
those which contain either statements of fact having no bearing on the
points of international law involved in the case or discussion of matters
of domestic law unrelated to the points of international legal interest.
The omission of material is usually indicated either by a series of dots
or by the insertion of a sentence in square brackets noting the passages
which have been left out.
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EDITORIAL NOTE xi

PRESENTATION OF MATERIALS

The material in the volume has been typeset for this volume. The source
of all such material is indicated by the reference to the “Report” in square
brackets at the end of the case. The Ianguage of the orlglnal decision is
also mentioned there. The bold figures in square brackets in the body
of the text in non-English cases indicate the pagination of the original
report.

Notes
Footnotes. Footnotes enclosed in square brackets are editorial inser-
tions. All other footnotes are part of the original report.

Other notes. References to cases deemed not to be sufficiently sub-
stantial to warrant reporting will occasionally be found in editorial notes
either at the end of a report of a case on a similar point or under an

independent heading.

Di1GesT oF CASES

With effect from Volume 75 the decisions contained in the Reports are
no longer arranged according to the traditional classification scheme.
Instead a Digest of Cases is published at the beginning of each volume.
The main headings of the Digest are arranged alphabetically. Under each
heading brief details are given of those cases reported in that volume
which contain points covered by that heading. Each entry in the Digest
gives the name of the case concerned and the page reference, the name
of the tribunal which gave the decision and an indication of the main
points raised in the case which relate to that particular heading of the
Digest. Where a case raises points which concern several different areas
of international law, entries relating to that case will appear under each
of the relevant headings in the Digest. A list of the main headings used
in the Digest is set out at p. xvii.

CONSOLIDATED INDEX AND TABLES

A Consolidated Index and a Consolidated Tables of Cases and Treaties
for volumes 1-80 were published in two volumes in 1990 and 1991. A
further volume containing the Consolidated Index and Consolidated
Tables of Cases and Treaties for volumes 81-100 was published in 1996.
A Consolidated Index, a Consolidated Tables of Cases and a Consol-
idated Table of Treaties for volumes 1-125 were published in 2004.
The present volume contains Consolidated Tables of Cases for volumes

126-135.
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TABLE OF CASES REPORTED

ALPHABETICAL

(Cases which are reported only in a note are distinguished from cases which are reported
in full by the insertion of the word “note” in parentheses after the page number of the report.)

Cal and Others v. Attorney-General of
Belize and Minister of Natural
Resources and Environment 77

Coy and Others v. Attorney-General
of Belize and Minister of Natural
Resources and Environment 77

Distomo Massacre Case (Greek Citizens v.
Federal Republic of Germany) (Case
No 2 BvR 1476/03) 186

Eritrea’s Claims (Eritrea—Ethiopia Claims
Commission) 197 (note), 695 (addi-
tional materials)

Central Front (Claims 2, 4, 6,7, 8 & 22)
(Eritrea/Ethiopia) (Partial Award)
295

Civilians Claims (Claims 15, 16, 23
& 27-32) (Eritrea/Ethiopia) (Partial
Award) 374

Diplomatic Claim (Claim 20) (Eritrea/
Ethiopia) (Partial Award) 519

Loss of Property in Ethiopia Owned by
Non-Residents (Claim 24) (Eritrea/
Ethiopia) (Partial Award) 657

Pensions (Claims 15, 19 & 23) (Eritrea/
Ethiopia) (Final Award) 503

Prisoners of War (Claim 17) (Eritrea/
Ethiopia) (Partial Award) 199

Western Front, Aerial Bombardment and
Related Claims (Claims 1, 3, 5, 9-13,
14, 21, 25 & 26) (Eritrea/Ethiopia)
(Partial Award) 565

Ethiopia’s Claims (Eritrea—Ethiopia Claims
Commission) 197 (note), 695 (addi-
tional materials)

Central Front (Claim 2) (Ethiopia/
FEritrea) (Partial Award) 334

Civilians Claims (Claim 5) (Ethiopia/
FEritrea) (Partial Award) 427

Diplomatic Claim (Claim 8) (Ethiopia/
Eritrea) (Partial Award) 544

Economic Loss Throughout Ethiopia
(Claim 7) (Ethiopia/Eritrea) (Partial
Award) 470

Jus Ad Bellum (Claims 1-8) (Ethiopia/
Eritrea) (Partial Award) 479

Ports (Claim 6) (Ethiopia/Eritrea) (Final
Award) 490

Prisoners of War (Claim 4) (Ethiopia/
Eritrea) (Partial Award) 251

Western and Eastern Fronts (Claims 1 &
3) (Ethiopia/Eritrea) (Partial Award)
627

Jorgic (Case No 2 BvR 1290/99) 152, 167

(note)

Kerajaan Negeri Selangor and Others v.
Sagong bin Tasi and Others 126

Maya Indigenous Communities of the
Toledo District v. Belize (Case
12.053) 1

NATO Strategic Concept (German Partic-
ipation) Case (Case No 2 BvE 6/99)
168, 185 (note)

Nemariam and Others v. Federal Demo-
cratic Republic of Ethiopia and the
Commercial Bank of Ethiopia (No 1)
671

Nemariam and Others v. Federal Demo-
cratic Republic of Ethiopia and the
Commercial Bank of Ethiopia (No 2)
679

Sagong Tasi Case 126
Selangor and Others v. Sagong bin Tasi and
Others 126

xiii
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TABLE OF CASES REPORTED

ARRANGED ACCORDING TO COURTS
AND TRIBUNALS (INTERNATIONAL CASES)
AND COUNTRIES (MUNICIPAL CASES)

(Cases which are reported only in a note are distinguished from cases which are reported
in full by the insertion of the word “note” in parentheses after the page number of the report.)

[. DECISIONS OF INTERNATIONAL TRIBUNALS

Eritrea—Ethiopia Claims Commission Economic Loss Throughout Ethiopia,
Ethiopia’s Claim 7 (Federal Democratic
2003 Republic of Ethiopia/State of Eritrea)

Prisoners of War, Eritrea’s Claim 17 (State (Partial Award) 470
of Eritrea/Federal Democratic Republic | fus Ad Bellum, Ethiopias Claims 1-
of Ethiopia) (Partial Award) 199 8 (Federal Democratic Republic of
Prisoners of War, Ethiopia’s Claim 4 (Federal Ethiopia/State of Eritrea) (Partial Award)
Democratic Republic of Ethiopia/State 479

of Eritrea) (Partial Award) 251 Loss of Property in Ethiopia Owned by
Non-Residents, Eritrea’s Claim 24 (State
2004 of Eritrea/Federal Democratic Republic

Central Front, Eritrea’s Claims 2, 4, 6,7, 8 & of Ethiopia) (Partial Award) 657
22 (State of Eritrea/Federal Democratic | Pensions, Eritrea’s Claims 15, 19 & 23 (State
Republic of Ethiopia) (Partial Award) of Eritrea/Federal Democratic Republic
295 of Ethiopia) (Final Award) 503

Central Front, Ethiopia’s Claim 2 (Federal | Ports, Ethiopias Claim 6 (Federal Demo-
Democratic Republic of Ethiopia/State cratic Republic of Ethiopia/State of
of Eritrea) (Partial Award) 334 Eritrea) (Final Award) 490

Civilians Claims, Eritrea’s Claims 15, 16, | Western and Eastern Fronts, Ethiopia’s
23 & 27-32 (State of Eritrea/Federal Claims 1 & 3 (Federal Democratic
Democratic Republic of Ethiopia) (Par- Republic of Ethiopia/State of Eritrea)
tial Award) 374 (Partial Award) 627

Civilians Claims, Ethiopias Claim 5 Western Front, Aerial Bombardment and
(Federal Democratic Republic  of Related Claims, Eritrea’s Claims 1, 3,

Ethiopia/State of Eritrea) (Partial Award) 5, 9-13, 14, 21, 25 & 26 (State of
427 Eritrea/Federal Democratic Republic of
Ethiopia) (Partial Award) 565
2005
Diplomatic Claim, Eritrea’s Claim 20 (State Inter-American Commission on
of Eritrea/Federal Democratic Republic Human Rights
of Ethiopia) (Partial Award) 519
Diplomatic Claim, Ethiopias Claim 2004

8 (Federal Democratic Republic of | Maya Indigenous Communities of the
Ethiopia/State of Eritrea) (Partial Award) Toledo District v. Belize (Case 12.053)
544 1
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Belize 2006
Distomo Massacre Case (Greek Citizens v.
2007 Federal Republic of Germany) (Case No

Cal and Others v. Attorney-General of
Belize and Minister of Natural Resources
and Environment; Coy and Others v.
Attorney-General of Belize and Minister
of Natural Resources and Environment

77

Germany, Federal Republic of

2000
Jorgic (Case No 2 BvR 1290/99) 152, 167
(note)
2001

NATO Strategic Concept (German Partici-
pation) Case (Case No 2 BvE 6/99) 168,
185 (note)

2 BvR 1476/03) 186
Malaysia

2005
Kerajaan Negeri Selangor and Others v.
Sagong bin Tasi and Others 126

United States of America

2003
Nemariam and Others v. Federal Demo-
cratic Republic of Ethiopia and the Com-
mercial Bank of Ethiopia (No 1) 671
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Nemariam and Others v. Federal Demo-
cratic Republic of Ethiopiaand the Com-
mercial Bank of Ethiopia (No 2) 679
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DIGEST OF CASES

List of Main Headings

(Those headings for which there are entries in the present volume are printed in italics.
For a guide to the Digest, see the Editorial Note at p. xi.)

Air

Aliens

Arbitration

Canals

Claims

Comity

Conciliation

Consular Relations

Damages

Diplomatic Relations
Economics, Trade and Finance
Environment

Expropriation

Extradition
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Arbitration

Evidence — Burden of proof — Confidential material belonging
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Refusal to allow access to material — Eritrea—Ethiopia Claims
Commission

Prisoners of War, Eritreas Claim 17 (State of Eritrea/Federal
Democratic Republic of Ethiopia) (Partial Award)

Evidence — Burden of proof — Confidential material belonging
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xix
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enemy nationals — Eritrea—Ethiopia Claims Commission
Loss of Property in Ethiopia Owned by Non-Residents, Eritred’s
Claim 24 (State of Eritrea/Federal Democratic Republic of
Ethiopia) (Partial Award) 657
Human Rights
Discrimination — Discriminatory measures against nationals of
enemy State — Detention — Conditions of detention — Sexual
abuse — Eritrea—Ethiopia Claims Commission
Civilians Claims, Ethiopia’s Claim 5 (Federal Democratic Republic
of Ethiopia/State of Eritrea) (Partial Award) 427
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xxii DIGEST OF CASES

Human Rights (conz.)

Property rights — Part II of Belize Constitution protecting fun-
damental human rights — Whether claimants’ interests in land
constituting property protected by Sections 3(d) and 17 of Belize
Constitution — Whether any acts and omissions of Government
of Belize violating claimants’ rights to property in Sections 3(d) and
17 of Belize Constitution — Whether any acts and omissions of
Government of Belize violating claimants’ right to equality guaran-
teed by Sections 3 and 16 of Belize Constitution — Whether any
acts and omissions of Government of Belize violating claimants’
right to life, liberty, security of person and protection of the law
guaranteed under Sections 3(a) and 4 of Belize Constitution —
Belize, Supreme Court

Cal and Others v. Attorney-General of Belize and Minister of
Natural Resources and Environment; Coy and Others v. Attorney-
General of Belize and Minister of Natural Resources and
Environment

Property rights — Recognition of indigenous land rights —
Indigenous Maya community in Southern Belize — Nature and
content of right to property — Whether Maya people demon-
strating communal right to property — Indigenous custom and
tradition — Requirement of special measures to protect indige-
nous land interests — Right to property linked to physical and
cultural survival of indigenous people — Nature of State’s obli-
gations to respect and protect right — Obligation on State to
establish legal mechanisms to clarify and protect indigenous ter-
ritory — Duty to consult effectively — Belize granting log-
ging and oil concessions to third parties — Environmental dam-
age — Whether Belize further violating right to property —
American Declaration of the Rights and Duties of Man,
1948, Article XXIII — Inter—American Commission on Human

Rights

Maya Indigenous Communities of the Toledo District v. Belize
(Case 12.053)

Property rights— Recognition of indigenous land rights — Indige-
nous Maya community in Southern Belize — Whether Maya
customary land tenure existing in Southern Belize — Whether
members of Conejo and Santa Cruz villages in Southern Belize
having rights and interests in land based on Maya customary land
tenure — Nature of interests — Whether acquisition or change

77
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of sovereignty over land extinguishing any pre-existing title to
land — Belize, Supreme Court

Cal and Others v. Attorney-General of Belize and Minister of
Natural Resources and Environment; Coy and Others v
Attorney-General of Belize and Minister of Natural Resources and
Environment

Property rights — Recognition of indigenous land rights —
Whether common law recognizing existence of customary commu-
nal tidle in plaintiffs — Whether radical title of State burdened by
native or customary title — Nature of customary title — Whether
Aboriginal Peoples Act 1954 excluding any common law right —
Malaysia, Court of Appeal

Kerajaan Negeri Selangor and Others v. Sagong bin Tasi and
Others

Right to equality — Right to equal protection before the law —
Right to non-discrimination — Whether Belize providing special
measures necessary to enable Maya people’s exercise of right to
property equally with other Belizeans — Fundamental nature of
rights — Articles 1(1) and 24 of the American Convention on
Human Rights, 1969 — Whether Belize violating Article II of the
American Declaration of the Rights and Duties of Man, 1948 —
Inter-American Commission on Human Rights

Maya Indigenous Communities of the Toledo District v. Belize
(Case 12.053)

Right to judicial protection — Maya people commencing domes-
tic proceedings in Belize — Whether delay in rendering judgment
unwarranted — Necessity of effective access to courts for protec-
tion of fundamental rights — Article 25 of the American Conven-
tion on Human Rights, 1969 — Whether Belize violating Article
XVIII of the American Declaration of the Rights and Duties of
Man, 1948 — Inter-American Commission on Human Rights

Maya Indigenous Communities of the Toledo District v. Belize
(Case 12.053)

ternational Criminal Law

Genocide — Prohibition of genocide under customary interna-
tional law and treaty law — Whether having status of jus cogens —
Whether having erga omnes effect — Definition of genocide —
Intent to destroy a group — Whether requiring intent to achieve
physical destruction — Whether destruction of group as a social

xxiii
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XXiv DIGEST OF CASES

International Criminal Law (conz.)

unit sufficient — Whether focus on group according to geographi-
cal boundaries included — Whether systematic expulsion amount-
ing to intent to destroy a group — Whether such interpretation
compatible with prohibition on retroactivity of criminal law con-
trary to International Covenant on Civil and Political Rights, 1966,
Article 15 — Federal Republic of Germany, Federal Constitutional
Court (BVerfG) (Second Chamber)

Jorgic (Case No 2 BvR 1290/99)

International Organizations

Acts — North Atlantic Treaty Organization (NATO) — NATO
Treaty, 1949 — New Strategic Concept 1999 — Whether
constituting amendment of NATO Treaty — Significance of
express declaration that purpose and nature of NATO Alliance
unchanged — Whether Strategic Concept merely constituting
development of openly formulated treaty provisions — Distinc-
tion between collective self-defence and maintenance of peace
and security — Function of NATO under Article 5 of collec-
tive self-defence — Non-Article 5 “crisis response” operations —
Whether falling outside framework of existing NATO Treaty com-
mitments — Whether existing NATO Treaty framework suffi-
ciently broad to permit its adaptation to changing threats to peace
and security following the end of the Cold War — Federal Repub-
lic of Germany, Federal Constitutional Court (BVerfG) (Second
Chamber)

NATO Strategic Concepr (German Participation) Case (Case No
2 BvE 6/99)

International Tribunals

Evidence — Standard of proof — Serious allegations — Require-
ment that allegations be established by clear and convincing evi-
dence — Remedies — Damages — Declaratory relief — Eritrea—
Ethiopia Claims Commission

Western and Eastern Fronts, Ethiopias Claims 1 & 3 (Fed-
eral Democratic Republic of Ethiopia/State of Eritrea) (Partial
Award)

Evidence — Standard of proof — Serious allegations — Require-
ment that allegations be established by clear and convincing evi-
dence — Remedies — Damages — Declaratory relief — Whether

152
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declaratory relief sufficient remedy in the case of unlawful but
unsuccessful attack — Eritrea—Ethiopia Claims Commission

Western Front, Aerial Bombardment and Related Claims, Eritreas
Claims 1, 3, 5, 9-13, 14, 21, 25 & 26 (State of Eritrea/Federal
Democratic Republic of Ethiopia) (Partial Award)

Jurisdiction

Universal — Genocide — Genocide Convention, 1948, Arti-
cles I and VI — Whether permitting exercise of jurisdiction
by national courts over crimes committed outside territory of
forum State — Interpretation of Convention by reference to
purpose of universal jurisdiction — Effect of Rome Statute
of the International Criminal Court, 1998 — Federal Repub-
lic of Germany, Federal Constitutional Court (BVerfG) (Second
Chamber)

Jorgic (Case No 2 BvR 1290/99)

Nationality

Dual nationality — Power to deprive persons of nationality —
Loss of nationality on acquisition of nationality of another State —
Proof of nationality — Passports — Issue of passport to individual
inconsistent with argument that he had lost nationality — Eritrea—
Ethiopia Claims Commission

Civilians Claims, Eritreas Claims 15, 16, 23 & 27-32 (State
of Eritrea/Federal Democratic Republic of Ethiopia) (Partial
Award)

Relationship of International Law and Municipal Law

Claims — Relationship between national and international
proceedings — Whether international tribunal an adequate
alternative forum to claims in a municipal court — Doctrine of
Jforum non conveniens — United States Court of Appeals, District
of Columbia Circuit

Nemariam and Others v. Federal Democratic Republic of Ethiopia
and the Commercial Bank of Ethiopia (No 1)

Defendants’ international law obligations regarding claimants —
Relevance for interpretation of Belize Constitution — Pre-
amble of Belize Constitution — Treaty obligations — Interna-
tional Covenant on Civil and Political Rights — Convention on

XXV
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XXV

1 DIGEST OF CASES

Relationship of International Law and Municipal Law (conz.)

the Elimination of All Forms of Racial Discrimination — Charter
of the Organization of American States — Customary interna-
tional law — General principles of international law — ILO Con-
vention concerning Indigenous and Tribal Peoples in Independent
Countries, 1989 — UN General Assembly Declaration on the
Rights of Indigenous Peoples, 2007 — Belize, Supreme Court

Cal and Others v. Attorney-General of Belize and Minister of
Natural Resources and Environment; Coy and Others v
Attorney-General of Belize and Minister of Natural Resources and
Environment

State Immunity

Jurisdiction — Doctrine of restrictive immunity — Exception to
immunity for civil claims in tort — Immunity from civil proceed-
ings in respect of acts of armed forces — Whether such immu-
nity absolute — Whether any exceptions for war crimes or crimes
against humanity — Federal Republic of Germany, Federal Con-
stitutional Court (BVerfG) (Second Chamber, First Section)

Distomo Massacre Case (Greek Citizens v. Federal Republic of
Germany) (Case No 2 BvR 1476/03)

Jurisdiction — State immune unless exception to immunity appli-
cable — United States Foreign Sovereign Immunities Act 1976 —
Expropriation exception — Scope — Intangible property — Dis-
tinction between expropriation and repudiation of contractual
rights — United States Court of Appeals, District of Columbia
Circuit

Nemariam and Others v. Federal Democratic Republic of Ethiopia
and the Commercial Bank of Ethiopia (No 2)

State Responsibility

For acts of soldiers — Isolated acts — Duty to control armed
forces — Duty to protect civilian population and property —
Apportionment of responsibility — Eritrea—Ethiopia Claims
Commission

Central Front, Eritreas Claims 2, 4, 6, 7, 8 ¢& 22 (State
of Eritrea/Federal Democratic Republic of Ethiopia) (Partial
Award)

For acts of soldiers — Whether affected by arbitral award concern-
ing title to area in question — Duty to control armed forces —

77
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Duty to protect civilian population and property — Apportion-
ment of responsibility — Eritrea—Ethiopia Claims Commission

Central Front, Ethiopias Claim 2 (Federal Democratic Republic
of Ethiopia/State of Eritrea) (Partial Award)

State Succession

Treaties — Secession of one part of existing State — Whether new
State becoming party to humanitarian treaties by succession —
Eritrea—Ethiopia Claims Commission

Prisoners of War, Eritreas Claim 17 (State of Eritrea/Federal Demo-
cratic Republic of Ethiopia) (Partial Award)

Treaties — Secession of one part of existing State — Whether new
State becoming party to humanitarian treaties by succession —
Eritrea—Ethiopia Claims Commission

Prisoners of War, Ethiopias Claim 4 (Federal Democratic Republic
of Ethiopia/State of Eritrea) (Partial Award)

States

Conduct of foreign relations — Participation in systems of collec-
tive security — Constitutional legality — Scope of authorization
contained in Basic Law of Federal Republic of Germany, Article
24(2) — Whether covering participation by Germany in NATO
“crisis response” operations where no territorial threat to Member

States — Federal Republic of Germany, Federal Constitutional
Court (BVerfG) (Second Chamber)

NATO Strategic Concept (German Participation) Case (Case No
2 BvE 6/99)

State in process of formation — De facto entity — Recognition —
Eritrea — Actions of Eritrea prior to recognition — Eritrea—
Ethiopia Claims Commission

Civilians Claims, Eritreas Claims 15, 16, 23 & 27-32 (State
of Eritrea/Federal Democratic Republic of Ethiopia) (Partial
Award)

Territory

Title — Effects of acquisition or change of sovereignty — Whether
extinguishing pre-existing rights and interests in land of indigenous
Maya community — British Crown acquiring sovereignty over

xxvil
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xxviil DIGEST OF CASES

Territory (cont.)

British Honduras in 1862 — Belize becoming independent in
1981 — Acquisition of sovereignty by successive governments
of Belize — Effect of British Crown Lands Ordinances and
succeeding National Lands Act 1992 — Radical ditle vested in
defendants — Native title — Belize, Supreme Court

Cal and Others v. Attorney-General of Belize and Minister of
Natural Resources and Environment; Coy and Others v.
Attorney-General of Belize and Minister of Natural Resources and
Environment

Treaties

American Declaration of the Rights and Duties of Man, 1948 —
Interpretation and application — Right to property — Right to
equality — Right to judicial protection — Individual and col-
lective interests of indigenous peoples — Developments in inter-
national human rights law — American Convention on Human
Rights, 1969 — International Labour Organization Convention
No 169 concerning Indigenous and Tribal Peoples in Indepen-
dent Countries — Custom — Other relevant sources — Ameri-
can Declaration of the Rights and Duties of Man, 1948, Articles
XXIII, IT and XVIII — Inter-American Commission on Human
Rights

Maya Indigenous Communities of the Toledo District v. Belize
(Case 12.053)

Conclusion and operation — Constitutional limitations —
Treaties regulating political relations — Requirement of parlia-
mentary legislative approval — Basic Law of Federal Republic

of Germany, Article 59(2) — Commitments falling below level
of conclusion of treaty — Whether requiring approval of legisla-
ture — Concretization of openly formulated treaty provisions not
requiring approval — Budgetary implications and troop deploy-
ments requiring approval — Federal Republic of Germany, Federal
Constitutional Court (BVerfG) (Second Chamber)

NATO Strategic Concept (German Participation) Case (Case No
2 BvE 6/99)

Conclusion and operation — Definition of treaty — Whether
including amendments to treaties — Whether including acts of
organs of international organizations — Indicative factors estab-
lishing existence of treaty — Presence of ratification clause —
Objective factors indicating intention to create international legal
obligations — Whether possible to imply amendment to treaty in

77
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absence of such factors — Nature of subject matter — Wording
consisting primarily of general declarations of intent and analysis
of political situation — Relevance of fundamental political sig-
nificance of agreement for Member States — Federal Republic
of Germany, Federal Constitutional Court (BVerfG) (Second

Chamber)

NATO Strategic Concept (German Participation) Case (Case No

2 BvE 6/99)

Relationship with customary international law — Whether treaty
provisions have become declaratory of international law —

Eritrea—Ethiopia Claims Commission

Western and Eastern Fronts, Ethiopias Claims 1 & 3 (Fed-
eral Democratic Republic of Ethiopia/State of Eritrea) (Partial

Award)

Relationship with customary international law — Whether treaty
provisions have become declaratory of international law —

Eritrea—Ethiopia Claims Commission

Western Front, Aerial Bombardment and Related Claims, Eritreas
Claims 1, 3, 5, 9-13, 14, 21, 25 & 26 (State of Eritrea/Federal

Democratic Republic of Ethiopia) (Partial Award)

Succession — Whether Eritrea becoming party to the Geneva Con-
ventions by succession on its secession from Ethiopia — Accession
to Geneva Conventions — Date from which Conventions in force
between Eritrea and Ethiopia — Eritrea—Ethiopia Claims Com-

mission

Prisoners of War, Eritreas Claim 17 (State of Eritrea/Federal

Democratic Republic of Ethiopia) (Partial Award)

Succession — Whether Eritrea becoming party to the Geneva Con-
ventions by succession on its secession from Ethiopia — Accession
to Geneva Conventions — Date from which Conventions in force
between Eritrea and Ethiopia — Eritrea—Ethiopia Claims Com-

mission

Prisoners of War, Ethiopias Claim 4 (Federal Democratic Republic

of Ethiopia/State of Eritrea) (Partial Award)

Termination and suspension — Effect of outbreak of war between
the parties — Conflict between Eritrea and Ethiopia — Eritrea—

Ethiopia Claims Commission

Economic Loss Throughour Ethiopia, Ethiopias Claim 7 (Fed-
eral Democratic Republic of Ethiopia/State of Eritrea) (Partial

Award)
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War and Armed Conflict
Belligerent occupation — When territory to be considered
occupied — Duration of occupation — Lull in fighting —

Duties of occupying power towards people and property —
Eritrea—Ethiopia Claims Commission

Central Front, Eritreas Claims 2, 4, 6, 7, 8 & 22 (State of
Eritrea/Federal Democratic Republic of Ethiopia) (Partial Award)

Belligerent occupation — When territory to be considered occu-
pied — Prior administration of territory in question — Territory
subsequently awarded to occupying State by arbitral tribunal —
Whether question of title relevant to applicability of law of bel-
ligerent occupation or responsibility for breach thereof — Duties
of occupying power towards people and property — Civilians —
Duty to protect — Duty to take all feasible precautions to prevent
rape — Damage and destruction of property — Eritrea—Ethiopia
Claims Commission

Central Front, Ethiopias Claim 2 (Federal Democratic Republic
of Ethiopia/State of Eritrea) (Partial Award)

Civilians — Duties of belligerents towards the civilian
population — Prohibition of rape — Prohibition of looting —
Destruction of property — Whether absolutely necessary — Com-
bat damage — Eritrea—Ethiopia Claims Commission

Central Front, Eritreas Claims 2, 4, 6, 7, 8 & 22 (State of
Eritrea/Federal Democratic Republic of Ethiopia) (Partial Award)

Civilians — Internment and expulsion — Extent of belligerent’s
right to expel enemy nationals — Dual nationals — Conditions of
expulsion and internment — Eritrea—Ethiopia Claims Commis-
sion

Civilians Claims, Eritrea’s Claims 15, 16, 23 & 27-32 (State of
Eritrea/Federal Democratic Republic of Ethiopia) (Partial Award)

Civilians — Targeting — Precautions in attack — Prohibi-
tion of attacks upon civilians — Whether shown to have been
deliberate — Failure to take adequate steps to protect civilians —
Landmines — Whether retreating army required to remove land-
mines it had installed — Abuse of civilians following capture of
town — Eritrea~Ethiopia Claims Commission

Central Front, Ethiopias Claim 2 (Federal Democratic Republic
of Ethiopia/State of Eritrea) (Partial Award)
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Cultural property — Hague Convention for the Protection of
Cultural Property, 1954 — Additional Protocol I, Article 53 —
Hague Regulations, Article 56 — Whether limited to items of
worldwide significance — Eritrea—Ethiopia Claims Commission

Central Front, Eritreas Claims 2, 4, 6, 7, 8 ¢ 22 (State
of Eritrea/Federal Democratic Republic of Ethiopia) (Partial

Award)

Economic warfare — Right of belligerents to block transfers of
funds to enemy territory — Pension payments — Eritrea adminis-
tering pension payments to former Ethiopian officials in Eritrea —
Transfer of funds from Ethiopia to enable payments to be made —
Ethiopia blocking funds after outbreak of hostilities — Whether
contrary to international law — Eritrea—Ethiopia Claims Com-

mission

Pensions, Eritreas Claims 15, 19 & 23 (State of Eritrea/Federal

Democratic Republic of Ethiopia) (Final Award)

Effect on treaties — Bilateral treaties on economic matters —
Whether terminated or suspended by outbreak of war — Liability

for losses sustained as a result of war — Economic loss — Eritrea—

Ethiopia Claims Commission

Economic Loss Throughour Ethiopia, Ethiopias Claim 7 (Fed-
eral Democratic Republic of Ethiopia/State of Eritrea) (Partial

Award)

Effects — Diplomatic relations — Belligerents maintaining diplo-
matic relations during armed conflictc — Armed conflict not
affecting basic principles of law relating to conduct of diplo-
matic relations — Inviolability of mission premises and diplomatic
staff — Reciprocity — Eritrea—Ethiopia Claims Commission

Diplomatic Claim, Eritreas Claim 20 (State of Eritrea/Federal

Democratic Republic of Ethiopia) (Partial Award)

Effects — Diplomatic relations — Belligerents maintaining
diplomatic relations during armed conflicc — Armed conflict
not affecting basic principles of law relating to conduct of diplo-
matic relations — Inviolability of mission premises and diplomatic
staff — Reciprocity — Eritrea~Ethiopia Claims Commission

Diplomatic Claim, Ethiopias Claim 8 (Federal Democratic

Republic of Ethiopia/State of Eritrea) (Partial Award)
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xxxil DIGEST OF CASES

‘War and Armed Conflict (cont.)

Enemy property — Belligerent entitled to seize enemy public prop-
erty within its territory — Powers of belligerent regarding enemy
private property — Right of temporary seizure — Sale of perish-
able goods — Duty to account for at end of conflict — Power
of belligerent to prevent passage of goods from its ports to enemy
territory irrespective of pre-war agreements — Eritrea—Ethiopia
Claims Commission

Ports, Ethiopias Claim 6 (Federal Democratic Republic of
Ethiopia/State of Eritrea) (Final Award)

Enforcement of the laws of war — Compensation and
reparations — War crimes and crimes against humanity — Claim
for compensation brought by victims before municipal courts —
Atrocities committed during Second World War — Fourth Hague
Convention on the Laws and Customs of War, 1907, Article 3 —
Whether creating right for individuals to claim compensation —
Effect of lack of reciprocity — Effect of Treaty of Final Settlement
with respect to Germany, 1990 — Whether lack of remedy violat-
ing international humanitarian law or special rules applicable for
crimes committed by Nazi Germany — Federal Republic of Ger-
many, Federal Constitutional Court (BVerfG) (Second Chamber,
First Section)

Distomo Massacre Case (Greek Citizens v. Federal Republic of
Germany) (Case No 2 BvR 1476/03)

International humanitarian law — Customary international
humanitarian law — Content — Whether 1949 Geneva Con-
ventions reflecting principles of customary international humani-
tarian law — Whether provisions of Additional Protocol I to the
Geneva Conventions reflecting principles of customary interna-
tional humanitarian law — Additional Protocol I, Article 75 —
Duration of application of international humanitarian law —
Aftermath of conflict — Civilians — Protection — Detention —
Discriminatory measures — Role of International Committee of
the Red Cross — Expulsion of enemy nationals — Confiscation
of property — Duty of protection of enemy civilians — Eritrea—
Ethiopia Claims Commission

Civilians Claims, Ethiopia’s Claim 5 (Federal Democratic Republic
of Ethiopia/State of Eritrea) (Partial Award)

International humanitarian law — Treaties and customary law —
Whether principal international agreements reflecting customary
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international law — Hague Convention No IV, 1907 — Geneva
Conventions, 1949 — Additional Protocol No I, 1977 — Conven-
tional Weapons Convention and Protocols — Civilians — Protec-
tion — Allegations of massacres — Bombardment — Attacks on
targets indispensable for the survival of the civilian population —
Rape — Looting and destruction of property — Eritrea—Ethiopia
Claims Commission

Western and Eastern Fronts, Ethiopias Claims 1 & 3 (Fed-
eral Democratic Republic of Ethiopia/State of Evitrea) (Partial
Award)

International humanitarian law — Treaties and customary law —
Whether principal international agreements reflecting customary
international law — Hague Convention No IV, 1907 — Geneva
Conventions, 1949 — Additional Protocol No I, 1977 — Conven-
tional Weapons Convention and Protocols — Civilians — Protec-
tion — Occupied territory — Bombardment — Actacks on targets
indispensable for the survival of the civilian population — Rape —
Looting and destruction of property — Eritrea—Ethiopia Claims
Commission

Western Front, Aerial Bombardment and Related Claims, Eritreas
Claims 1, 3, 5, 9-13, 14, 21, 25 & 26 (State of Eritrea/Federal
Democratic Republic of Ethiopia) (Partial Award)

Prisoners of war — Geneva Convention on Prisoners of War,
1949 — Whether stating rules of customary international law —
Treatment of prisoners of war — Conditions of evacuation — Prin-
ciples of humane treatment — Medical treatment — Allowance
for conditions in third world country — Repatriation — Require-
ment of immediate repatriation at close of hostilities — Con-
flict between Eritrea and Ethiopia — Eritrea—Ethiopia Claims
Commission

Prisoners of War, Eritreas Claim 17 (State of Eritrea/Federal Demo-
cratic Republic of Ethiopia) (Partial Award)

Prisoners of war — Geneva Convention on Prisoners of War,
1949 — Whether stating rules of customary international law —
Treatment of prisoners of war — Conditions of evacuation — Prin-
ciples of humane treatment — Medical treatment — Allowance for
conditions in third world country — Treatment of wounded and
sick prisoners — Evacuation conditions — Harsh treatment —
Failure of State to take adequate steps to inform its soldiers of their
duties under international humanitarian law — Refusal of access to

Xxxiii
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XXX

v DIGEST OF CASES

War and Armed Conflict (cont.)

International Committee of the Red Cross — Failure to inves-
tigate deaths in custody — Conflict between Eritrea and
Ethiopia — Eritrea—Ethiopia Claims Commission

Prisoners of War, Ethiopias Claim 4 (Federal Democratic Republic
of Ethiopia/State of Eritrea) (Partial Award)

Property — Authority of belligerent to take property of enemy
nationals — Limits imposed by international law — Requirement
that property not be despoiled — Duty to return or compensate
at end of conflict — Relationship between law of armed conflict
and general international law of expropriation — Eritrea—Ethiopia
Claims Commission

Loss of Property in Ethiopia Owned by Non-Residents, Eritred’s
Claim 24 (State of Eritrea/Federal Democratic Republic of
Ethiopia) (Partial Award)

Treaties and customary international humanitarian law — Geneva
Conventions, 1949 and Hague Regulations, 1907 largely reflecting
principles of customary international law — Whether Additional
Protocol I to the Geneva Conventions and treaties on conventional
weapons and landmines having similar effect — Eritrea—Ethiopia
Claims Commission

Central Front, Eritreas Claims 2, 4, 6, 7, 8 ¢ 22 (State
of Eritrea/Federal Democratic Republic of Ethiopia) (Partial
Award)

Treaties and customary international humanitarian law — Geneva
Conventions, 1949 and Hague Regulations, 1907 largely reflecting
principles of customary international law — Whether Additional
Protocol I to the Geneva Conventions and treaties on conventional
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