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A COMMUNITARIAN THEORY OF

WTO LAW

Since 1995 there has been intense debate about whether the World Trade
Organization (WTO) Agreement is just. Many observers point to the
association of the treaty with intensive interdependence and the disrup-
tive effects of globalization to assert that it is unjust, particularly when
viewed from the perspective of human rights.
Nevertheless, justice in sovereign terms is different from justice in

human terms. This book puts forward a theory of WTO law to explain
the difference. The theory explains how economic interdependence gives
rise to an interactive view of the relationship between different forms of
justice and generates interdependent obligations under WTO law.
In an era of fresh concern about interdependence, however, the inter-

national trading system appears to be uncoupling. The theory’s emphasis
on interdependence accounts for the way in which this development is
happening and how in response the WTO Agreement appears to be
evolving away from a constitutive framework towards something more
contractual. In the meantime, the theory also suggests how WTO dispute
settlement might have continuing relevance as a locus for transformative
solutions to international economic problems.
Taken together, the theory’s insights may assist in outlining a general

theory of law.
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PREFACE

Can you see anything? . . .

Yes, wonderful things.1

This book puts forward a theory of the law of the World Trade
Organization (WTO). It began with my doctoral dissertation on remedies
in WTO law at Georgetown University Law Center in 1997–2001, which
was a short, hurried piece of work I was dissatisûed with.

A remedy is traditionally given by a court or tribunal to correct an
injury. However, the remedial formula set out in Art. 19.1 of the WTO
Dispute Settlement Understanding (DSU) simply recommends that a
WTO member country found to be non-compliant with the WTO
Agreement bring its laws “into conformity” with its commitments under
the treaty. Such a formula seemed too cryptic and open-ended to be
completely corrective.

At the time there was a lot of interest in DSU provisions, which
provide for the possibility of countermeasures should a defendant coun-
try be unable to bring itself into immediate compliance with the WTO
Agreement. In WTO dispute settlement a successful complainant coun-
try is given the option of negotiating temporary compensation if imme-
diate withdrawal of the impugned measure is impracticable. If
compensation cannot be agreed, then as a “last resort” the complainant
is permitted to selectively close its market to the defendant by temporar-
ily suspending concessions or other obligations.

Commentators were intrigued by the possibility of countermeasures
since they seemed to fulûll a long-held desire to make international law
more afûictive, and, to that extent, presumably more effective. There was

1 Remarks between the archeologist Howard Carter and his patron, George Herbert, Earl of
Carnavon, on Carter’s initial glimpse into the tomb of Tutankhamun, Pharaoh of Egypt
(reigned 1334–1325 BCE) in the Valley of the Kings, December 1922. Howard Carter &
A. C. Mace, The Tomb of Tutankhamen. 35 (Barrie & Jenkins, London; 1972).
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a lot written about countermeasures under the DSU and some early
WTO litigation involving them in cases such as EC – Bananas III and
EC – Hormones.

Still, the enormous attention devoted to countermeasures seemed to
me to obscure the deeper pattern of what was happening in WTO law. As
time passed it became apparent that rather than retaliating against each
other, WTO member countries were using individual disputes or groups
of disputes to work out accommodative solutions. These solutions were
often arrived at obliquely and elicited only intermittent attention in
commentary but in my thinking they were evidence of a creative, ûexible
legal system at work.

I struggled for several years to ûnd some way of rationalizing this
facilitative role as the ultimate purpose of remedies under the WTO
Agreement. There seemed to be no easy way to explain it.

This, then, was the genesis for the theory set out in this book. It began
in an effort to explain the peculiar shape of remedies in WTO
dispute settlement.

At the same time, there were a number of other themes that attracted
my interest. One was interdependence. Interdependence has always been
important in human and international affairs. At the end of the Cold
War, however, the inclination to depend on others for economic beneût
appeared to go into overdrive. Immense, highly sophisticated supply and
value chains emerged that spanned the globe and wove together produ-
cers and consumers. I wondered how this intensive reliance might
condition the legal engagements entered into under the WTO
Agreement and inûuence its remedies.

I was also interested in the shape of WTO obligations. In an exchange
with Joost Pauwelyn in the European Journal of International Law in
2003–2006, Pauwelyn suggested that WTO obligations are fundamen-
tally bilateral and “private” since they are about “trade” between pairs of
countries.2 He made reference to the bilateral way in which trade con-
cessions are negotiated, to the bilateral form of much WTO dispute
settlement and to the apparent consistency of certain WTO rules with
leading restatements of international law concerning bilateral obligations.

In response I made the opposite case.3 I referred to the way in which a
key feature of the WTO Agreement – arguably its most important
innovation – is nondiscrimination obligations that make one WTO

2 Joost Pauwelyn, “A Typology of Multilateral Treaty Obligations” 14:5 E.J.I.L. 907 (2003).
3 Chios Carmody, “WTO Obligations as Collective” 17:2 E.J.I.L. 419 (2006).
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member country extend trade concessions and commitments “immedi-
ately and unconditionally” to the entire WTO membership. These effect-
ively create a “public” good in the special and limited sense of the WTO
membership as a relevant “public.” I backed up my position by referring
to the way in which certain features of WTO law are more consistent
with classic descriptions of multilateral obligations in international law.

Nevertheless, on that occasion my ultimate conclusion was that WTO
obligations are not purely bilateral or multilateral. Instead, they can be
identiûed as “interdependent,” an intermediate category of obligation
wherein the relationship is not one-to-one as in bilateral obligations,
nor one-to-all as in multilateral obligations, but one-to-some.

The interdependent label seemed to be consistent both with the way
that the obligations arose (i.e. through the interdependence of states and
economic operators) and the way that WTO member behavior is in fact
carefully calibrated to the behavior of other WTO members, particularly
major ones. Over time this identiûcation seemed to offer a particularly
accurate description of what was happening under the WTO Agreement
as intensive interdependence exposed certain vulnerabilities and the
possibility of its “weaponization,” and how in response, certain member
states appeared to be “dialing back” their WTO obligations.

Finally, I was interested in whether or not any link or connection could
be drawn between my observations about WTO law and those pertaining
to classic Aristotelian ideas of corrective and distributive justice.

Eventually, I came to the conclusion that WTO remedies are broad
and open-ended because the law is chieûy distributive and obligation-
oriented. Its aim is to ensure the equal distribution of expectations of
market access ex ante rather than the fair correction of trade injury ex
post. This is for the greater purpose of facilitating interdependence. In the
intervening years, however, experience has exposed what amounts to a
crisis of faith in the value of interdependence, with the result that the
community of the WTO Agreement now appears to be decoupling.

Again, I searched for a plausible way to ût these features of the law
together. The most appropriate way to do so appeared to be to devise a
theory. The result is what is outlined in succeeding chapters.

÷÷÷÷÷÷÷ xiii
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