
INDEX

Note 1: This index focuses on legal issues and on the arbitral and judicial decisions un-
der consideration. The summaries, parties’ arguments, facts and ancillary documents are
indexed only to the extent they are essential to an understanding of the legal issues. It
has been designed in such a way as to be amenable to developing ICSID case law, so
far as appropriate adopting the terminology of the index to C. H. Schreuer: The ICSID
Convention: A Commentary (Cambridge University Press, 2001).

Note 2: For procedural points reference should be made to individual conventions by Article
and the various Rules headings. References are included under subject headings only
where the point at issue is the subject of debate.

Note 3: References to cases are to substantial discussion of those cases, not to the original
report of the case.

Note 4: Dates of treaties normally refer to the date of signature, not entry into force.

acquired rights
as ‘asset’ 383–4
expropriation of 383–4
relating to performance of State contract 368–70

act of State doctrine (acts of foreign State within its own territory: non-justiciability)
arbitral reward, review in domestic courts and 105, 113–28, 129–30, 133–55
definition/requirements

Buttes Gas and Oil Company v. Hammer 113–14, 140–3, 148–50, 154
East Timor 150
judicially measurable and manageable standards 113–14
rights arising under both international and domestic law 124–8
Tin Council 114, 148–9

waiver, possibility of 155
Administrative and Financial Regulations, 25 313
Andean Community Court of Justice, decisions, binding nature 88
Andean Community law

as applicable law in arbitration dispute 87–9, 477
Occidental 465–6

binding nature of obligations 88–9
tax policy 465–6, 477

Commission Decision 330 (1992) 87–8
Commission Decision 388 (1996) 87–8

compensation for breach 89
applicable law1

choice of law clause/as agreed by parties 147
absence, domestic law of Contracting State 18
in arbitration agreement 17–18

1 Entries under this heading relate principally to sources of applicable law or means of deciding what
law is applicable in the context of an ICSID arbitration. For applicable law in the context of a particular
subject area reference should be made to subject matter headings such as ‘arbitration clause/agreement,
applicable law’ or ‘expropriation/nationalization, applicable law’.
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512 INDEX

applicable law (cont.)
as determined by private international law/conflict of laws rules 147
domestic law of Contracting State 18
international law, role

in absence of agreement between parties 121–2
in case of treaty-based jurisdiction 17–18, 35, 297–8

‘other considerations as agreed by the parties or determined by the
tribunal’ 147

procedure, law of place of arbitration 124–5, 135
tax measures 465
treaties: see treaties, breach, applicable law, international law; treaties, interpretation,

applicable law
WTO law 89

arbitral award, recognition and enforcement: see also New York Convention on the
Recognition and Enforcement of Arbitral Awards (1958)

grounds for refusal
inadequate opportunity to present case 153–4
invalidity under applicable law 153–4
separability of award and 153–4
ultra vires nature of award 127, 153–4

non-justiciability considerations 127
arbitral award, review by domestic courts

jurisdiction, seat of arbitration, relevance 117, 124–5
non-justiciability doctrine and 105, 113–28, 133–55

arbitral tribunal (ICSID), legal counsel, withdrawal 11
arbitral tribunal (UNCITRAL)

powers/role, remedies 82, 98
seat 109–10

arbitrary and discriminatory treatment 90–1
‘arbitrary’ 90–1
inconsistency of treatment by different organs of State 468–9
prejudice/impairment, need for 90–1

arbitration, request for ICSID arbitration: see request for arbitration or conciliation
proceedings

arbitration, applicable law
Andean Community law 87–9
terms of contract 76–82

arbitration clause/agreement: see also consent to ICSID jurisdiction
applicable law

agreement based on BIT
international law/domestic law 121–2, 124–5, 134–5, 145–7
law applicable to BIT 121–2

‘bifurcation clause’ 64, 65–70
different disputes

concession contract/domestic legislation 65–70
contract/treaty 65–70
identity of parties, object and cause, need for 68

freedom of choice, need for 69
shareholder’s right to invoke on own behalf 207
treaty distinguished 145–6
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INDEX 513

arbitrator
joint appointment in parallel disputes between different parties 425, 429
remuneration

request for rate above Centre’s current rate, rejection 8–9
resignation following 8–9

resignation 428, 430
as protest against level of remuneration 8–9

Argentina, BITs, variety of practice 198
Argentina–Chile BIT (1991), applicability to another party by way of MFN clause 195–7,

200–2
Argentina–France BIT (1991), ‘investor’, occurrences 194–5
Argentina–Germany BIT (1991)

6 months rule, exhaustion of local remedies rule distinguished 198
exhaustion of local remedies rule, absence 198
‘investment’, occurrences 194–5
investor/investment, whether distinguishable 194–5
MFN treatment, dispute settlement, applicability to 195–7, 200–2
MFN treatment (Arts. 3(1) and 3(2)) 192–3

‘activities’ 192–3
exceptions 192–3
‘treatment’ 192, 199

MFN treatment (Art. 4), ‘nationals or national companies’ 193–4
national treatment

losses caused by war or disturbances (Art. 4(3)) 194
reference to in MFN clauses, effect 195

object and purpose, protection and promotion of investments 191–2
‘ordinary jurisdiction’ (Argentina–Chile BIT)/‘local jurisdiction’, distinction 200–1
public policy considerations 198, 199, 202

Argentina–Germany BIT (1991) by article
Preamble (object and purpose) 191
Art. 1 (‘investment’) 204, 206
Art. 1(1)(b) (shares, rights of participation in companies and other types of participa-

tion) 206
Art. 2 (arbitrary or discriminatory measures) 194
Art. 3(1) (MFN treatment: investments) 191–5

text 172, 192–3
Art. 3(2) (MFN treatment: nationals or companies) 192–5

text 172, 192
Art. 3(3) (exceptions: customs, economic unions and free trade areas) 192–3, 194
Art. 3(4) (exceptions: taxation advantages) 192–3, 194
Art. 4 (MFN treatment: full protection and security) 203, 206–7

text 193
Art. 4(1) (‘full protection and legal security’), text 172
Art. 4(2) (MFN treatment: expropriation) 194, 212
Art. 4(3) (national treatment: losses caused by war or disturbances), text 172, 193
Art. 4(4) (MFN treatment), ‘matters covered in this Article’, limitation to 193–4
Art. 5 (free transfer of payments) 194–5
Art. 6 (payments under guarantees) 194–5
Art. 7 (MFN treatment: future developments in international law/multilateral treaties) 194
Art. 8 (retroactive application) 194
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514 INDEX

Argentina–Germany BIT (1991) by article (cont.)
Art. 10 (dispute settlement) 180, 194–5
Art. 10(1) (amicable resolution) 212
Art. 10(2) (6 months rule) 198

public policy consideration, whether 198, 199, 202
Art. 10(3) (dispute settlement: options), 18 months rule 200–2
Protocol

Ad Article 3a 192
Ad Article 3b 192
Ad Article 4 (indirect investment) 203, 206–7

Argentina–US BIT (1991), extracts 309
Argentina–US BIT (1991) by article

Art. I(1)(a) (‘investment’), ‘every kind of investment’ 328
Art. I(1)(b) (‘company of a party’) 326
Art. VII (dispute settlement clause)

exhaustion of local administrative or judicial remedies, break from
tradition 199

text 318
Art. VII(1) (‘investment dispute’) 323
Art. VII(2) (request for consultations and negotiations) 324
Art. VII(3) (6 months rule) 324

bifurcation clause: see arbitration clause/agreement, ‘bifurcation clause’
BITs (bilateral investment treaties): see also Argentina–Chile BIT (1991); Argentina–

France BIT (1991); Argentina–Germany BIT (1991); Argentina–US BIT (1991);
Canada–Ecuador BIT (1996); Chile–Croatia BIT (1993); Chile–Denmark BIT
(1993); Chile–Malaysia BIT (1992); Chile–Peru BIT (2001); Ecuador–US BIT
(1993); Italy–Pakistan BIT (1997); Italy–United Arab Republic BIT (1995);
Netherlands–Poland BIT (1992); Pakistan–Switzerland BIT (1995)

applicability, investments made before or after entry into force [of BIT] 233–41
breach

applicable law, international law 38, 40, 43
approval of project contrary to government policy 35, 38, 40
as basis for jurisdiction 60, 292–302: see also consent to ICSID jurisdiction, BIT;

jurisdiction, competence/duty of tribunal to determine; jurisdiction (ICSID),
parallel bases in treaty and contract

characterization as breach by party, relevance 66, 72, 422–4
breach of investment contract as 38–40, 296–8
failure to inform investor of changes in zoning policy as 35
State action, need for 297

individual investor’s right to invoke 136–40
procedure, 18 months rule 200–2
protection and security principle, implementation of 106
retroactive effect 302–6

applicability to disputes arising before entry into force, Maffezini 239
rights and obligations, international/domestic law nature 121–2
variations between 316–17, 472 n. 119

burden of proof, nationality (natural person) 166, 169

Calvo doctrine 330
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INDEX 515

Canada–Ecuador BIT (1996)
expropriation, protection against 421, 453, 472–9
nationality of enterprise, relevance 456
standing

claim on behalf of third-State subsidiaries 455–8
continuing status as investor, relevance 458–61

tax measures, exclusion 403, 411–12, 422–4, 461–72
Ecuador–US BIT (1993) provisions distinguished 472 n. 119

text 485–8
extracts 414–17, 421–2

waiver of right to further proceedings 418–19
consent to jurisdiction distinguished 418–19, 429–30
formal document, need for 418, 429
permanency 418

Canada–Ecuador BIT (1996) by article
Art. I(b) (‘enterprise’) 416
Art. I(g) (‘investment’: ‘any kind of asset owned or controlled either directly or indirectly

through an investor of a third State’) 416, 456
tax refund as 508

Art. I(g)(iii) (‘investment’: ‘claims to money’) 475–6
Art. I(g)(vi) (‘investment’: ‘assets, tangible or intangible . . . in expectation of or used for

economic benefit’) 475–6
Art. I(h) (‘investor’) 416, 454
Art. I(h)(ii) (‘investor’: any enterprise under applicable laws of Canada making investment

in Ecuador) 456, 460–1
Art. I(i) (‘measure’) 421
Art. I(j) (‘returns’) 456, 475–6, 492–3
Art. II (establishment, acquisition and protection of investments) 421
Art. II(1) (encouragement of favourable conditions for investors) 453
Art. II(2) (fair and equitable treatment) 453
Art. IV(1) (national treatment) 453
Art. VIII (expropriation) 421, 453, 472–9
Art. VIII(2) (expropriation: prompt review) 496–7, 505
Art. XII(1) (taxation matters: exclusion) 411–12, 422–4, 454, 461–72, 489–510

‘taxation measures’ 463–7
text 403, 422, 453–4

Art. XII(3) (taxation matters: in breach of agreement concerning investment)
471–2

Art. XII(4) (application of taxation measures: joint determination within six months of
non-expropriatory character) 422, 454, 471, 472, 476

Art. XIII (dispute settlement), text 414–16
Art. XIII(1) (applicability)

amendment of claim, possibility of 469 n. 112
‘claim . . . that the investor has incurred loss or damage . . . arising out of that

breach’ 456–7, 460, 461
Art. XIII(3)(a) (consent to arbitration) 417–18, 429–30
Art. XIII(3)(b) (waiver of right to further proceedings) 418–19,

429–30, 496
Art. XIII(4) (arbitration options) 457
Art. XIII(7) (applicable law) 476, 492
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516 INDEX

Canada–Ecuador BIT (1996) by article (cont.)
Art. XIII(8) (provisional measures) 409, 410–12

application of measure alleged to constitute breach of Agreement, exclusion 410
UNCITRAL Rule 26 distinguished 410

Art. XIII(9) (costs) 480
Art. XIII(12) (claim on behalf of an enterprise owned directly or indirectly) 457,

459–60
changed circumstances, legitimate expectations and 95
Chile

Decree Law 600 (DL 600) (Foreign Investment Law)
Art. 3 (FIC authorization) 34
Art. 9 (non-discrimination) 24–5, 39
Art. 12 (FIC powers) 34
Art. 13 (FIC membership) 27, 34
Art. 14 (FIC voting requirements/quorum) 34
Art. 15 (FIC authorization procedures) 34
Art. 15(a) 27
Art. 15(c) 24–5

environmental impact assessment, circumstances requiring 40–1
foreign investment, approval contrary to government policy, effect 35, 38, 40
Foreign Investment Commission (FIC)

effectiveness of coordination function 34–5
procedural requirements 33–4
role and obligations 16, 24–7, 33–5

PMRS (Piano Regulador Metropolitano de Santiago) 14
modifications

Modification 48 28, 30–1, 38–9, 41
procedure 32
request for 15–17, 23–4, 28–30

Chile–Croatia BIT (1993) by article
Art. 3 (MFN/fair and equitable treatment) 20–1
Art. 3(2) (grant of permit in accordance with law and regulations) 42–4
Art. 3(3) (unreasonable or discriminatory measures) 40–1
Art. 4(1) (fair and equitable treatment) 21

Chile–Denmark BIT (1993) by article, Art. 3(1) (MFN/fair and equitable treatment)
17–18, 20–1, 39

Chile–Malaysia BIT (1992)
object and purpose 22
Preamble (object and purpose) 22

Chile–Malaysia BIT (1992) by article
Art. 1(b) (‘approved in accordance with its legislation and national policies’)

19–20
Art. 1(c)(ii) (‘investor’) 19
Art. 2(1) (right to exercise powers conferred by laws, regulations and national poli-

cies) 19–20, 38–40
Art. 2(2) (fair and equitable treatment) 21–46
Art. 4 (expropriation) 44–6
Art. 6(1) (arbitration clause) 3 n. 2

text 19
Art. 6(2) (‘deemed to be a national . . . of another State’) 19
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INDEX 517

Art. 6(3)(i) (amicable resolution through consultation and negotiation) 7–8, 19
Art. 6(3)(ii) (amicable resolution through consultation and negotiation) 7–8
Art. 6(3)(iii) 7–8

Chile–Peru BIT (2001) by article
Art. 1.2 (‘investment’)

‘made before or after entry into force [of BIT]’ 233–41
text 228

Art. 2 (scope)
continuity of dispute and 233–40
text 227, 228

Art. 3 (promotion and protection of investments), text 225
Art. 4 (treatment of investments), text 225
Art. 6 (expropriation and compensation), text 226
Art. 8 (dispute settlement), text 227
Art. 8.3 (national of another Contracting State, agreement to treat as) 222

claim, revision/amendment: see procedure (UNCITRAL arbitration), revision/amendment
of statement of claim

compensation: see damages
confidentiality of arbitral proceedings

confidentiality of proceedings in parallel proceedings between different parties
425, 428

documents and information, duty to supply to other party and 425–6
during arbitral proceedings 428
privacy of hearings 429
publication/public availability of, arbitral award 426 n. 16, 429

consent to ICSID jurisdiction
BIT 18–19, 60, 266

contractual agreement on ‘representation’ going beyond BIT terms 273–7
jurisprudence, Mihaly 275 n. 69
request for arbitration as 266
written, need for

ICSID 145
New York Convention (1958) 145

consent to NAFTA jurisdiction, initiation of proceedings as 417–18
consent to UNCITRAL arbitration, notice of arbitration and statement of claim as 60,

417, 429
contract, breach, breach of international law, whether 297
contract, formation/requirements: see due diligence
contract, obligations/implementation, obligation of result 391
costs (ICSID arbitral tribunal)

arbitration/tribunal costs
55 per cent 99
equal division 53, 241
to pay two-thirds 169
unsuccessful party 389

merits, dependence on decision on 217
parties’, to bear own 53, 99, 169, 241

costs (UNCITRAL arbitral tribunal)
BIT provision 480
costs incurred in EnCana arbitration 481
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518 INDEX

costs (UNCITRAL arbitral tribunal) (cont.)
discretion of tribunal

not to order unsuccessful party to pay 480
postponement of decision 424–5

unsuccessful party to pay 480
customary international law

precedent 316
requirements/sources, opinio juris: see opinio juris
treaties, interpretation, precedence 316
treaties and similar international instruments reflecting, Vienna Convention on the Law

of Treaties (1969) 384–5

damages for
breach of treaty/BIT 46–53, 96–8
costs incurred

critical dates 50–1
financing costs 51
investment 50
risk, relevance 52

losses arising subsequent to commencement of proceedings
470–1

tax refunds improperly withheld 96–8
damages, measure/valuation of company

critical date 470–1
deductible sums, residual value of investment 51–2
jurisprudence, Chorzów Factory 98
risk factor 52

damages, as a remedy
damages on behalf of others 276–7

Iran–US Claims Tribunal jurisdiction 276–7
Ruden & Co 277 n. 74

double payment, risk of, in parallel but independent proceedings 97, 111
damages, requirements, causal link to breach of treaty, direct prejudice 98
denial of justice, definitions/applicability, expropriation 490
diplomatic protection

Calvo doctrine 330
as declining/residual concept, ICSID provisions and 138, 329, 330
discretion of State and 135
shareholders with nationality different from that of corporation

Barcelona Traction 207
ELSI 207

treaty-based rights distinguished 136–40, 207
Barcelona Traction 135, 140
confusion of principles (NAFTA 1136(5)) 460
Mavrommatis Palestine Concessions 135, 140

discrimination: see non-discrimination obligation
dispute settlement (investor–State)

diplomatic protection distinguished 136–40
State–State disputes distinguished 67, 127–8, 147–8

dispute settlement (third party), resort to as mark of confidence 18
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INDEX 519

disqualification of conciliator or arbitrator, grounds (including manifest lack of ICSID
14 qualities), impartiality/independence of judgment, factors possibly indicat-
ing absence of, appointment to parallel arbitration proceedings between different
parties 425

dissenting opinion 389–99
dissenting opinion (partial) 489–510
domestic law, application by arbitral tribunal 491
due diligence, investor’s obligation of 35–8

economic stability clauses 78, 81–2, 470
Ecuador

Hydrocarbons Law (1993) 105, 432–3
Art. 87 (exemption from import taxes), change of interpretation by government

439
OEPC requests for VAT refunds

Resolution 664 (28 August 2001) 63, 65, 86
Resolution 234 (1 April 2002) 63, 65

participation contract, definition 62–3, 432–3
Petroecuador as State agency 467–9
State Attorney-General’s Office, Codification of Organic Law, 2004 467–8
Tax (Internal Regime) Law (ITRL)

Art. 20 (interest on late payment of tax) 98
Art. 21 (interest on late payment of tax) 98
Art. 36 (tax credits for VAT paid on input or raw material in manufacture of

exports) 435
Art. 55 (tax credits on exports) 85–7
Art. 55A (tax credits on exports) 401

text 437
Art. 65 (post-1999–2001) (VAT refunds), text 437
Art. 65 (post-2001) (VAT refunds), text 436
Art. 65 (pre-1999) (VAT refunds) 63, 83, 401, 435
Art. 68 (tax credits) 83, 435
Art. 69A (VAT refunds) 63, 84, 443–51

Interpretative Law (Law 2004-41 of 2 August 2004) (including validity) 402, 450–1,
466, 476–7, 494–5, 498–502

public interest/purpose 502–5
text 437

Art. 83 65
Art. 163 (tax credits for VAT paid on importation or local acquisition of goods or taxable

services), text 435–6
Art. 169 (tax credits) 84–5, 436
Art. 243 65
implementing Regulations

Art. 147(3) (tax credit: absence of right in case of reimbursed VAT) 437–8
Art. 148 (refund of VAT to exporters) 438
Art. 163 (tax credits) 436
Art. 169 (tax credits: manufacturers and producers of exported goods) 401, 436

interpretation, problems of 438
as law applicable to resolution of BIT-based dispute 83–7
protection of rights, need for prompt action 69
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520 INDEX

Ecuador (cont.)
tax policy, changes 63–4, 83–7, 435–54

applicable law 465, 476–7
discriminatory, whether 498–502
expropriatory, whether 473–5, 498–510
public interest/purpose and 502–5

Ecuador–EnCana participation contracts for exploration for and production of oil in
Ecuador (1995/1999) 431–4: see also Canada–Ecuador BIT (1996)

arbitration clause (Clause 20)
arbitration clauses in Unitization Agreements distinguished 434
options 434

dispute relating to tax obligations under 408–510
chronology 482–5
Factor X (participation percentages formula/VAT refunds) 433–4
Unitization Agreements

arbitration clauses 434
revision/modification of participation contracts 434

Ecuador–OEPC participation contract for exploration for and production of oil in
Ecuador (1999)

1985 Service Agreement distinguished 76
Annex III (Summary Minutes of Negotiating Proceedings) 78, 79–80
Annex XIV (economic stability) 78, 81–2
Annex XVI (economic stability) 78
as applicable law for arbitration purposes 76–82
dispute relating to tax obligations under 59–100
economic stability (Clause 8.6 and Annexes XIV and XVI) 77, 78–9
Factor X (participation percentages formula/VAT refunds) (Clause 8) 77–82

order to comply, practicality 82
‘participation’ 76
parties’ intentions at time of contract 79–81

Ecuador–US BIT (1993)
applicable law 121–2, 124–5
expropriation, protection against 74–5, 111
object and purpose

Letter of Submittal 107
Preamble 95, 107

outline of provisions 107–8, 130–1
as part of Ecuadorian law 151, 154
rights and obligations, international/domestic law nature 121–2
standing, individual 137–40
taxation matters, exclusion 70–3, 110–11
taxation measures, Canada–Ecuador BIT (1996) provisions distinguished

472 n. 119
Ecuador–US BIT (1993) by article

Preamble (object and purpose) 93
Art. I (applicability: investment owned or controlled directly or indirectly by nationals of

the other party) 16
Art. II(1) (‘no less favourable treatment’) 90, 91–3
Art. II(3)(a) (fair and equitable treatment) 89, 93–5

text 131
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INDEX 521

Art. II(3)(b) (arbitrary and discriminatory measures) 90–1
submission to arbitration of measures under review 67

Art. II(3)(c) (umbrella clause) 68
Art. III (arbitration), recognition and enforcement 127
Art. III(1) (expropriation/nationalization) 74–5, 111
Art. V (consultations), text 131
Art. VI (State–investor dispute resolution) 54

text 108–9, 131–2
Art. VI(1) (definitions) 121

‘investment dispute’ 136
Art. VI(1)(a) (‘investment agreement’) 66, 72, 124
Art. VI(2) (amicable resolution through consultation and negotiation) 108
Art. VI(2)(a) (submission of disputes to domestic courts) 64, 65–70, 110,

124–5, 154
Art. VI(3)(a)

6 months rule 60, 121–2
options 136, 145

Art. VI(3)(a)(iii) (notice of arbitration as written consent to arbitration) 60
Art. VI(3)(b) (right to initiate arbitration) 121–2, 145
Art. VI(4) (consent to jurisdiction in accordance with choice of investor) 60, 145
Art. VI(4)(a) (consent under Art. VI(3): as written consent for purposes of ICSID,

Art. II) 145
Art. VI(4)(b) (consent under Art. VI(3): as written consent for purposes of New York

Convention, Art. II) 145
Art. VII (State–State disputes) 127–8, 147–8

text 132
Art. X (taxation) 70–3, 110–11

text 56 n. 4, 70, 132
Art. X(1) (taxation: fair and equitable treatment) 71–2
Art. X(2) (taxation: applicability to)

investment contract obligations and 72–3
‘nevertheless’ 71–2
observance and enforcement of terms of an investment treaty 72–3, 110–11

environmental impact assessment, circumstances requiring 40–1
equality of parties: see also UNCITRAL Arbitration Rules, 15(1)

disclosure obligation, parallel proceedings and 425, 429
opportunity of State party to employ same legal advisers in parallel proceedings

425
UNCITRAL Arbitration Rule 15(1) 425

Eureko–Polish State Treasury SPA (Special Purchase Agreement) (1990)
decision to increase Eureko’s shareholding 347–8, 379–82
First Addendum (2001)

IPO, commitment to 369–70, 377, 379
legitimate expectations and 382–3, 391
obligation of result, whether 391
text 345–7, 370
as waiver of claims based on earlier breach 367–8, 370–5

limitation to claims in issue at time of waiver 373
Initial Public Offering (IPO), acquired right to 368–70, 375, 382
Preamble, significance 392–3
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522 INDEX

Eureko–Polish State Treasury SPA (Special Purchase Agreement) (1990) (cont.)
Second Addendum (2001)

State Treasury’s withdrawal from (2002) 350–6, 377
text 348–50

text, extracts 342–5
Third Addendum, proposal for 380–2
violation of investment, Poland’s privatization policy as 374–82

European Convention on Human Rights (1950), individual, enforceability by 137
evidence

admissibility
determination by tribunal 166
tribunal’s discretion 327

conflicting evidence 31–3
alternative analyses 32
counterindications 33
parties’ subsequent conduct and 32–3

evaluation
in absence of party to contract 393–4
arbitral tribunal’s discretion 327

sufficiency
absence of records relating to alleged meeting 31–2
failure to call supporting witnesses 81

evidence of
nationality: see nationality (juridical person), evidence of; nationality (natural person),

evidence of
parties’ intentions at time of contract 79–81

exclusive remedy rule (ICSID 26)
absence of express provision 216

SPP 216
exhaustion of local administrative or judicial remedies rule and, Vivendi 360–1

exhaustion of local administrative or judicial remedies
6 months rule distinguished 198
expropriation claims 490–2, 494–6
general principle of international law, whether 324
negotiations distinguished 323–4
specific requirement, need for (ICSID 26) 324–5

expropriation/nationalization
applicable law

domestic [taxation] law of host State 476
international law 492

contractual rights 299–301
Waste Management 477–8, 489–90, 497

exhaustion of local remedies and 490–2, 494–6
unforeseen geological conditions, relevance 301

expropriation/nationalization, classification as
breach of contract, distinguished 300–1
counterindications

good faith 479, 489–90
prompt compliance with court decisions 479, 489–90
right to challenge decisions before impartial and independent tribunal 479, 489–90
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INDEX 523

creeping expropriation/‘measure tantamount to nationalization or expropriation’
‘any other measure with similar characteristics or effects’ 300
deprivation of acquired rights 383–4
jurisprudence

Consortium 300
Ethyl 300
Lauder 74
Metalclad 75, 300, 474–5
Pope & Talbot 75
Revere Copper 474

legislation involving breach of contract 300
deprivation of use or reasonably expected economic benefit of property

474–5
‘in whole or significant part’ 473–5, 509–10

failure to modify law 44–6
general measure 473
legitimate expectation, tax policy changes affecting 473, 492–6, 499, 505–10
tax measures

cancellation/refusal of VAT refunds 73, 476, 477–9, 489–510
general measure 473
joint determination within 6 months of non-expropriatory character 422
jurisprudence

Feldman 473
Revere Copper 474

limitation to extraordinary, punitive, arbitrary or discriminatory measures
473–5

non-discriminatory measures 73–5, 110–11
expropriation/nationalization, lawfulness, requirements

due process 478
non-discrimination 498–502
prompt review 496–7
public interest/purpose, tax measures and 502–5

fair and equitable treatment
additional to minimum international standard, whether 22, 93–5

Metalclad 94
administrative and procedural fairness, relevance 22
approval of project contrary to government policy as breach 35, 40
BIT objectives as determinant 20–1
BIT provisions as measure of 22–3
FTC (NAFTA) Interpretative Note on Certain Chapter Eleven Provisions (31 July 2001)

22
legitimate expectations and 95, 382–3

Tecmed 383
protection and security of investment and 94
tax measures 71–2
Tecmed 23
unforeseen geological circumstances 299

fork in the road: see arbitration clause/agreement, ‘bifurcation clause’
forum prorogatum 72
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524 INDEX

forum selection clause in treaty including BIT/ICSID Convention
effect on forum selection clause in investment contract 328–30

jurisprudence
Azurix 329
CMS 329
Vivendi 360–1
Vivendi Annulment 361–3

Ghazi-Barotha Contractors (GBC), legal status/standing (ICSID) 248, 269–71,
272–7

Ghazi-Barotha Contractors (GBC)–Pakistan Water and Power Development Authority
(WAPDA) contracts

dispute settlement clauses 249
performance difficulties 249, 250
terms 248–9

ICSID Convention (1965), object and purpose, stable and predictable commercial frame-
work 95

ICSID Convention (1965) by Article
25 318
25(1) 160–70, 208–9, 265–6, 269, 320–3
25(2)(a) 159, 160–70
25(2)(b) 19, 269–71, 272–7
26 324–5
36(3) 8, 176, 220, 247
38 176
41(1) 160
41(2) 317
42(1) 17
53 316

ICSID Rules (Arbitration) (1984)
4 176
6(1) 8, 159, 176, 221, 312
10(2) 8–9
11 8–9
12 8–9
32(3) 178
34 327
34(1) 166
38(1) 11
41 160, 178
41(1) 178
41(3) 178, 221
41(4) 217, 299, 301

ICSID Rules (Institution of Conciliation and Arbitration Proceedings) by Article
2(1)(f) 269, 282–4
2(2) 282–4
5 7, 176, 312
5(1)(b) 176
5(2) 176
7 8, 176, 220, 312
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INDEX 525

individual: see treaties, individuals and
interest

on compensation/damages 52, 98
compound, ICSID jurisprudence 53
date of commencement/dies a quo, date of wrong 52
rate

4 per cent 100
domestic law provisions, relevance 98
LIBOR 52–3

on unpaid Award 100
International Law Commission (ILC)

State Responsibility for Internationally Wrongful Acts, [Draft] Articles on (2001)
attribution, acts of State organ 364–5, 395–6, 468
breach of treaty

continuing breach 305–6
subsequent rectification under domestic law 466

continuing wrongful act 305–6
omissions 373
right of resort to domestic courts before establishment of tribunal 199

interpretation (ICSID Convention)
phrases

‘national of a Contracting State’ 269: see also national of another Contracting State
‘investment’/‘foreign investment’

approval of host government, relevance
approval contrary to government policy, effect 35, 38, 40
process 34–5

BIT provisions 19, 194–5, 204, 206, 269, 328, 366–70, 416
definition/classification as

acquired rights to Initial Public Offering (IPO) 383–4
‘any kind of asset owned or controlled either directly or indirectly through an investor

of a third State’ 416, 456
tax refund as 508

‘claim to money’ 475–6
corporate governance rights 367–8
economic value, need for 367
‘every kind of investment . . . owned or controlled directly or indirectly by nationals of

companies of the other party’ 328, 393
‘returns’ 456, 475–6, 492–3
‘shares, rights of participation in companies and other types of participation in compa-

nies’ 206
shares of stock or other interests in a company owned or controlled, directly or indi-

rectly 136
tangible or intangible property, ‘in expectation of or used for economic benefit’

475–6
indirect investment, sufficiency 202–8
‘investor’, whether distinguishable 194–5
relevant factors

accordance with the laws and regulations of host country 40, 42–3
right to modification of law distinguished 42–4, 46

risk, relevance, due diligence, investors’ obligation 35–8
‘violation’ of 374–82

© Cambridge University Press www.cambridge.org

Cambridge University Press
978-0-521-87804-3 - ICSID Reports, Volume 12
Edited by James Crawford and Karen Lee
Index
More information

http://www.cambridge.org/0521878047
http://www.cambridge.org
http://www.cambridge.org


526 INDEX

‘investment agreement’ 66, 72
investment contract: see State contract
‘investor’/‘foreign investor’ 416

‘any enterprise incorporated or duly constituted under applicable laws . . . making invest-
ment in territory of other State party’ 456

control of company, relevance, Lanco 328
‘enterprise’ 416
‘investment’, whether distinguishable 194–5
‘legal persons constituted in accordance with law of Contracting Party’ 267, 269
nationality, relevance 416

Italy
Law 555 of 1912 (Nationality Law), Art. 8(1) (loss of nationality) 161, 165
Law 91 of 1992 (Nationality Law)

Art. 13(1)(d) (reacquisition of nationality) 161–2, 167–9
‘residence’ 167

Art. 17(1) (loss of nationality) 161–2
nationality (natural person)

loss or deprivation resulting from expatriation/acquisition of another nationality, auto-
maticity 165

reacquisition
by 12 months’ ‘residence’ 162
evidence of 167–9
by timely application 162

right to determine/accord 163, 165–6
Italy–Pakistan BIT (1997)

applicability
claims arising out of contract between investor and autonomous corporate body

286–90
disputes arising before entry into force of BIT 303–6
‘disputes between a Contracting Party and the investors of the other’ (Art. 9(1)) 269,

275
text, extracts 266–8

Italy–Pakistan BIT (1997) by article
Art. 1(1) (‘investment’) 269
Art. 1(2) (‘investor’) 266, 269
Art. 1(4) (‘legal person’) 267, 269
Art. 2(2) (fair and equitable treatment) 298–9
Art. 3(2) (MFN treatment) 290
Art. 5(2) (nationalization or expropriation: requirements) 299–301
Art. 9 (dispute settlement), text 268
Art. 9(1) (‘disputes between a Contracting Party and the investors of the other’)

269, 275
‘any’ dispute 286–90
authorization requirements 282–4

Italy–United Arab Republic BIT (1995), nationality provisions 163, 165–6
Italy–United Arab Republic BIT (1995) by article

Art. 1(3) (definitions)
‘investor of the other Contracting State’ 161
‘natural person’ 163, 165–6

Art. 9 (arbitration clause) 158–9
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INDEX 527

‘joint venture’
legal personality and 269–71
standing (ICSID): see also ‘legal person’/‘legal personality’; national of another Contract-

ing State, juridical person
single member, right to bring claim for own share of breach of treaty damages

280–2
judicial economy, jurisdiction, multiple bases 95
judicial restraint 133–4, 140–1, 149–50, 151, 152–3
jurisdiction, competence/duty of tribunal to determine 160

decisions by other ICSID arbitral tribunals 314–18
disputes relating to breach of BIT/treaty 292–302: see also jurisdiction (ICSID), parallel

bases in treaty and contract
determination of jurisdiction and considerations relating to merits distinguished 292–6,

420
ex proprio motu, Mihaly 275 n. 69
as general principle of international law 417
jurisprudence

Ambatielos 292–3, 294
Legality of Use of Force (Yugoslavia v. Italy) 293, 294
Oil Platforms (Iran v. USA) 292, 294
SGS (Pakistan) 294–5
SGS (Philippines) 293–4
UPS 295
Wena Hotels 295

as objective decision 293, 294, 419–20
as preliminary issue 420

jurisdiction (ICSID)
applicable law

ICSID 25/BIT provision 180, 316, 318–19
international law (including customary) 323–4

compétence de la compétence: see jurisdiction, competence/duty of tribunal to determine
concurrent, as independent processes 69–70
merits

distinguished 292–6
establishment of facts and 299, 301

joinder 424
objection to

failure to consider, extension of time-limits for presentation of countermemorial
178

as preliminary issue 159
resubmission of similar objections in other tribunals, right of 317
stay of proceedings and 178
submission ‘as early as possible’, need for, timetable 177

parallel bases in treaty and contract 214–16, 281 n. 87, 296–302
contract-based claims not amounting to BIT-based claims 288–90, 298–302

stay of ICSID proceedings, appropriateness 301–2
jurisprudence

Consortium RFCC v. Kingdom of Morocco 296–7
Joy Machinery 297
Salini 288–9
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528 INDEX

jurisdiction (ICSID) (cont.)
Vivendi 360–1
Vivendi Annulment 216, 288, 296, 361–3

prima facie legal case, sufficiency 325
jurisdiction (UNCITRAL)

concurrent
as independent processes 70, 72
participation under protest in parallel proceedings 69–70

prima facie legal case, sufficiency 457
tax measures 70–3

language: see procedure (ICSID arbitral tribunal); procedure (UNCITRAL arbitration),
language

legal dispute arising directly out of investment: see also dispute settlement; ‘invest-
ment’/‘foreign investment’; jurisdiction, competence/duty of tribunal to determine

continuity of dispute
res judicata considerations 238–9
‘same subject matter’ test 236–8

CMS 237
legislation arising out of original dispute 237–8
proceedings arising before entry into force of BIT and 240

critical date
crystallization 238–9
entry into force of BIT 238
‘investments made before or after entry into force [of BIT]’ 233–41
notice of arbitration 212

‘directly’ 321–3
general measures not directly related to investment, CMS 322
ICSID 25(1) and NAFTA Chapter 11 provisions distinguished 322–3
standing requirements distinguished 202–8

‘dispute’
AAPL 211
hypothetical questions, exclusion 320
Mavrommatis 236
parallel administrative or judicial proceedings, relevance 311–12

‘legal’, conflict of rights or obligations, need for 320
prima facie case, sufficiency at jurisdiction stage 320–1
standing distinguished 208–9

‘legal person’/‘legal personality’: see also ‘investor’/‘foreign investor’
applicable law

law applicable to the contract 270
law of Contracting Party 267, 269, 270

joint venture, whether 269–71
‘juridical person’ (ICSID 25(2)(b)) and 272–4

legitimate expectations
application of case law, changed circumstances and 95
continuation of tax policy 473, 492–6, 499
fair and equitable treatment and 95, 382–3
measures to protect 391
reasonable return on investment 375, 382, 492–6, 498–9, 505–10
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INDEX 529

Loewen, standing (BITs), relevance 118–21, 139–40, 459, 460

‘measure’
‘any law, regulation, procedure, requirement or practice’ (BIT provision)

421, 463
classification as, omission 373
‘taxation measures’ 463–6

MFN (most favoured nation treatment)
dispute settlement provisions, applicability to 20–1, 40, 181–99, 200–2

Ambatielos 197
Anglo-Iranian Oil 195–6
Maffezini 197
obligation to choose between treaties on either/or basis, whether 200–2, 205–6
public policy considerations 198, 199, 202
Rights of US Nationals in Morocco 196
standing of parties, relevance 290

MFN/national treatment, the better of 195
non-discrimination obligation and 199

NAFTA (North American Free Trade Agreement) (1992) by Article
Part V, Chapter 11, Section B (Settlement of Disputes)

1121(3) 417–18
1136(5) 460

NAFTA Free Trade Commission (FTC), Interpretative Note on Certain Chapter Eleven
Provisions (31 July 2001), ‘fair and equitable treatment’ 22

national of another Contracting State
BIT provision 18–19, 160–70
claims on behalf of other ‘members’ of unincorporated group 274–7
claims ‘on behalf of’ unincorporated group 273–4
juridical person

authorization, need for 282–4
determination of status as, tribunal’s role 273 n. 68
Joint Venture company 269–71, 272–4
legal personality, need for 273: see also ‘legal person’/‘legal personality’
limitation to (ICSID 25(2)(b)) 269–71, 272–7

national of another Contracting State, agreement to treat as 19
BIT provision for 222

national treatment
differential treatment, motive/intent, relevance 92–3
‘like circumstances’/‘like situations’ 91–3
losses caused by war or disturbances 194

nationality (juridical person)
applicable law

Contracting State party to dispute 326
ICSID 42, relevance 326
registered seat/siège social, standing, relevance to 208

evidence of, certificate of incorporation 326
foreign control

evidence of 326–7
requirements, 50 per cent/majority foreign control 326–7
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530 INDEX

nationality (natural person)
applicable law, ICSID 42, relevance 326
burden of proof 166, 169
definition, BIT 163
dual/multiple nationality, dominant and effective nationality 164
evidence of

Certificate of Nationality 163–4, 166–7
evaluation, as task of tribunal 165–6

loss or deprivation resulting from expatriation/acquisition of another nationality, auto-
maticity 165

reacquisition, by timely application or 12 months’ residence 162
right to determine/accord

BIT provision 163
customary international law 163

Netherlands–Poland BIT (1992)
‘asset’ 383–4
‘measure’ 373
object and purpose 359
text (extracts) 336, 357–8

Netherlands–Poland BIT (1992) by article
Preamble (object and purpose) 359
Art. 1 (definitions) 357
Art. 1.1(a) (‘investments’) 366–70, 393, 398
Art. 3.1 (fair and equitable treatment) 357, 382–3
Art. 3.2 (security and protection) 357, 382
Art. 3.3 (observation of obligations) 357
Art. 3.5 (umbrella clause) 384–9
Art. 5 (measures depriving, directly or indirectly, investors of their investments) 358,

383–4
Art. 8 (dispute settlement), text 357
Art. 8.1 (amicable settlement: ‘any dispute’), ‘relating to the effects of a measure’

373
Art. 12 (arbitration clause), text 336
Art. 12.6 (arbitration clause: tribunal’s right to propose amicable settlement)

340–1
new claims, exclusion 471–2

Certain Phosphate Lands in Nauru 471
New York Convention on the Recognition and Enforcement of Arbitral

Awards (1958)
applicability, written consent, dependence on 145
grounds for refusal 153–4
ICSID proceedings, applicability to 148

New York Convention on the Recognition and Enforcement of Arbitral Awards (1958)
by article

Art. 2 145
Art. 5(1)(a) 153
Art. 5(1)(c) 153
Art. 5(1)(d) 153

non-discrimination obligation
Chile–Croatia BIT (1993) 40–1
WTO treaties 89
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INDEX 531

non-justiciability doctrine: see act of State doctrine (acts of foreign State within its own
territory: non-justiciability); arbitral award, review by domestic courts; United
Kingdom, non-justiciability doctrine

notice of arbitration: see procedure (NAFTA arbitral tribunal), notice of arbitration; pro-
cedure (UNCITRAL arbitration), notice of arbitration

opinio juris, as requirement of customary international law 465–6

pacta sunt servanda: see ‘umbrella’ clause (undertaking to observe domestic commitments)
Pakistan

law of, Water and Power Development Authority Act (WAPDA) 1958 286–8
Water and Power Development Authority Act (WAPDA), legal status 286–8

Pakistan–Switzerland BIT (1995) by article, Art. 11 (other commitments), ‘constantly
guarantee . . . the commitments’ 290

Peru
Pantanos de Villa, decrees of Lima municipality relating to

amparo proceedings relating to 231–3
alleged illegality 239
res judicata, whether 238–9

Decree 01 of 2 January 1998 (revocation of administrative acts authorizing construction
on land in Chorrillos), text 230–1

Decree 111 of 25 September 1997 (cessation of work), text 229–30
Decree 126 of 21 October 1997 (establishment of special regulatory zone), text 230–1
Decree 258 of 22 August 2001 (preservation, maintenance and protection: public

necessity) 223–4, 237
text 224

Decree 259 of 22 August 2001 (revocation of licence and closure of works) 223, 237–8
text 224–5

place of arbitration
determination by Tribunal/discretion 109
right to deliberate and hold hearings in another place (UNCITRAL Rules) 428

Poland
Civil Code

Art. 33 (State Treasury: legal personality) 363–4, 394
Art. 34 (State Treasury: as subject of civil rights and duties) 363–4, 394
Art. 40(1) (State Treasury: sole liability for obligations) 395
Art. 44 (State Treasury: functions) 395

privatization policy 374–84, 397
as violation of investment 374–82

State Treasury
State responsibility for acts of 363–6, 374, 382, 394–8
status 364, 394–8

precedent (general), customary international law and 316
precedent (ICSID arbitral tribunal), previous ICSID tribunal decision 314–18
precedent (UNCITRAL arbitral tribunal), domestic court decisions, binding on tribunal,

whether 86–7
procedure (ICSID arbitral tribunal)

resumption of proceedings after vacancy 8–9
suspension of proceedings

during vacancy 8–9
extension of time limits for submissions and 10
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532 INDEX

procedure (NAFTA arbitral tribunal), notice of arbitration, as consent to arbitration
417–18

procedure (UNCITRAL arbitration)
applicable law, law of place of arbitration 124–5, 135
financial and administrative services (LCIA) 61
joinder, jurisdiction and admissibility/merits 61, 424, 430
language 428

documentation 61
submissions 61

notice of arbitration
new claim, exclusion 471
tribunal’s power to amend terms 468–9

objections to admissibility and jurisdiction, fast-track procedure 61
revision/amendment of statement of claim 468–9

protection and security of investment, State responsibility: see also BITs (bilateral
investment treaties); standard of treatment of alien

BITs as implementation of principle 106
failure to provide adequate protection 383
fair and equitable treatment requirement and 94
general principle of international law 106

provisional measures
domestic courts, role, availability of challenge in, relevance 411–12
possible measures, application of measure alleged to constitute breach of Agreement,

exclusion 410
purpose, avoidance of irreparable damage 410–12
requirements

prima facie jurisdiction 410
urgency 410–11

public policy, MFN treatment and 198, 199, 202
publication/public availability: see confidentiality of arbitral

proceedings, publication/public availability of

remedies: see also damages
confirmation of right to retain refunds made in error 96
negotiations for rebalancing of obligations 98
order to apply contract provisions 82
refund of tax/VAT 96

request for arbitration or conciliation proceedings
as consent to jurisdiction 266
required information, issues in dispute 212–14

request for the institution of proceedings: see request for arbitration or conciliation
proceedings

risk: see also due diligence
damages, as mitigation 52
of expropriation 494–5

seat of tribunal 109–10
arbitral award, review by domestic courts and 117, 124–5

stable and predictable economic framework, importance 78, 81–2
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INDEX 533

standard of treatment of alien
most favoured nation: see MFN (most favoured nation treatment)
‘treatment’ 192, 199

standing (BITs provision)
claim on behalf of third-State subsidiaries 455–8
individual 117–21, 136–40
‘investor of a Party’ 202–8, 274–7

continuing status as, relevance 458–61
Loewen, relevance 118–21, 139–40
loss or damage arising from alleged breach of treaty, need for 456–7
nationality distinguished 208

standing (NAFTA 1116 and 1117), ‘investor of a Party’, continuing status as, need for,
Mondev 461

State agency/organ
classification as: see also as separate entity below

applicable law, domestic law 286
Petroecuador 467–9
test, nature of activities 467–8

as separate entity 286–8
State contract

applicable law
in absence of choice of law clause 38
domestic law of host State, relevance 391, 392–3
general principles of international contract law 38

State contract, breach
breach of international law/BIT obligations, whether 38–40

jurisprudence, Vivendi Annulment 288
waiver of claim based on

amendment to contract 367–8, 370–5
limitation to claims in issue at time of waiver 373

State contract, interpretation, aids, preamble 391–2
State contract, obligations/implementation, obligation of result/best efforts 391
State practice, legal obligation distinguished 89
State responsibility

acts and omissions of
government organs 35
State agency/organ

Petroecuador 467–9
State Treasury 363–6, 374, 382, 394–8

applicable law
international law 364–6
treaty 364

breach, defence, subsequent rectification under domestic law 466
for

breach of contract 297–8
continuing wrongful act 305–6
failure to provide adequate protection to alien 383
omission 373
treaty, breach, continuing breach 305–6
unforeseen geological circumstances 299
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534 INDEX

State responsibility (cont.)
justification, good faith 479 n. 138
puissance publique, need for 299

statement of claim: see procedure (UNCITRAL arbitration), revision/amendment of state-
ment of claim

stay of [ICSID] proceedings, pending outcome of proceedings in domestic courts, proceed-
ings based on contract claims 301–2

Switzerland
joint venture, legal personality, absence 270–2
law of, Code of Obligations, Art. 530(2) (société simple) 270

tax measures
Andean Community 87–9, 465–6, 477
applicable law 465, 476–7
BITs provisions, variations between 472 n. 119
breach of foreign investor’s rights, whether 59–100
definition 463–6

measure based on error of fact 466–7, 471–2
as expropriation: see expropriation/nationalization, classification as, tax measures
fair and equitable treatment, need for 71–2
jurisdiction in relation to

as dispute relating to observance and enforcement of investment agreement 72–3
exclusion 70–3, 411–12, 422–4, 461–72

non-discrimination requirement 498–502
public interest/purpose 502–5
refund of VAT, obligation

Andean Community law 87–9, 94–5, 477
international law 89, 94–5, 465–6

tax policy, State party’s right to determine 474–5, 476, 477
time-limits

6 months rule 60
exhaustion of local remedies rule distinguished 198

18 months rule 200–2
extension, suspension of proceedings and 10

travaux préparatoires, Ecuador–OEPC participation contract 79–81
treaties, breach, applicable law, international law 38, 40, 43, 298
treaties, domestic law and

incorporation: see unincorporated treaty, effect below
unincorporated treaty, effect

Arab Monetary Fund v. Hashim 144, 151
Brind 143–4
CND v. The Prime Minister 125–6, 144, 151
Dallal v. Bank Mellat 116, 126, 146–7, 152–3
incorporation into law of host State, relevance 151
individual’s rights and 124–6
Kuwait Airways v. Iraqi Airways (Nos. 4 and 5) 141, 149–50
Laker Airways 141
Philippson v. Imperial Airways 144, 150–1
right to interpret 114–15, 122–4, 126–7
Tin Council 122–4, 141–3, 148–9
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INDEX 535

treaties, individuals and
dispute settlement rights, relevance 136–40, 144–5
jurisprudence

Jurisdiction of the Courts of Danzig 137, 144–5, 154
LaGrand 137

right to invoke 136–40
treaties, interpretation: see also interpretation (ICSID Convention); treaties, domestic law

and, unincorporated treaty, effect; words and phrases not clearly attributable to a
specific heading

aids
dictionary 22, 90
model clause, relevance of treaty provision based closely on 198–9
other provisions of same treaty (VCLT 31(2)) 192–3

omission of word or phrase from some articles, relevance 206–7
repetition of provision, relevance 194

preamble and annexes (VCLT 31(2)) 91
title 191–2, 194–5

applicable law
domestic law 76, 83–7
international law 384–5
Vienna Convention on the Law of Treaties (1969) 22

guidelines
AAPL 240
actual/clear language 198–9
each treaty to be considered in own right 316–17
effectiveness 71

every element of treaty to be given effect 385, 456–7
generalia specialibus non derogant

BIT provision/UNCITRAL Rules 410
customary/treaty law, precedence 316

object and purpose (VCLT 31(1)) 22–3, 191–2, 198–9
ordinary meaning (VCLT 31(1)) 22, 192–3, 384–5
parties’ intention 198–9
plain language 192–3

responsibility for, courts, in absence of party to treaty 113–14

‘umbrella’ clause (undertaking to observe domestic commitments)
68, 290

effect on substantive provisions of BIT 388–9
history of concept

Draft Convention on Investments Abroad (1959) 385
Draft Convention on Investments Abroad (1967) 385–6
Iranian Consortium Agreement (1954) 385

internationalization of contract and 385–6
jurisprudence

Fedax 386
SGS v. Pakistan 386–7, 388–9
SGS v. Philippines 387–9

pacta sunt servanda concept and 385–6
‘shall observe’ 384–5
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UNCITRAL Arbitration Rules
4 417
5 60
7 109
7(1) 425
10(1) 425
15(1) 425
15(3) 425
16 109, 428
16(1) 129
21(1) 417
21(2) 417
21(4) 420, 424
26 409, 410–12
26(1) 410
26(2) 410
38 99, 481
39 99
40 425
40(1) 420
BIT provisions, primacy 410

United Kingdom
Arbitration Act 1996

applicability, exclusions
ICSID proceedings (Arbitration (International Investment Disputes) Act 1966) 148
State–State arbitration 148

s 2(1) (applicability: seat of arbitration in England or Wales/Northern Ireland) 117,
124–5

s 3 (seat of arbitration) 110
s 46(1)(a) (applicable law: law chosen by the parties) 146
s 46(1)(b) (applicable law: other considerations as agreed by the parties or determined

by the tribunal) 146
s 46(3) (applicable law: law determined by applicable conflict of laws rules) 146
s 67(1) (challenge to award: substantive jurisdiction) 104, 113–28, 133–55

non-justiciability considerations 152
s 67(3) (options open to Court), discretionary nature 114, 152
s 68 (challenge to award: serious irregularity) 122, 127, 133
s 69(1) (appeal on point of law) 149
s 81 (saving for certain matters governed by common law) 114, 152
s 101 (recognition and enforcement of awards) 127
s 103(2)(b) (recognition/enforcement: refusal: invalidity under applicable law) 127,

153–4
s 103(2)(c) (recognition/enforcement: refusal: inadequate opportunity to present

case) 127, 153–4
s 103(2)(d) (recognition/enforcement: refusal: ultra vires) 127, 153–4
s 103(4) (recognition/enforcement: refusal: separability of award) 153–4

judicial restraint 133–4, 140–1, 149–50, 151, 152–3
non-justiciability doctrine

arbitral award, review by domestic courts and 105, 113–28, 133–55
definition/requirements 104

© Cambridge University Press www.cambridge.org

Cambridge University Press
978-0-521-87804-3 - ICSID Reports, Volume 12
Edited by James Crawford and Karen Lee
Index
More information

http://www.cambridge.org/0521878047
http://www.cambridge.org
http://www.cambridge.org


INDEX 537

Buttes Gas and Oil Company v. Hammer 113–14, 140–3, 148–50, 154
judicially measurable and manageable standards 113–14
rights arising under both international and domestic law 124–8
Tin Council 114

East Timor 150
waiver, possibility of 155

treaties, domestic law and
unincorporated treaty, effect

Arab Monetary Fund v. Hashim 144, 151
Brind 143–4
CND v. The Prime Minister 125–6, 144, 151
Dallal v. Bank Mellat 116, 126, 146–7, 152–3
incorporation into law of host State, relevance 151
individual’s rights and 124–6
Kuwait Airways v. Iraqi Airways (Nos. 4 and 5) 141, 149–50
Laker Airways 141
Philippson v. Imperial Airways 144, 150–1
right to interpret 114–15, 122–4, 126–7
Tin Council 122–4, 141–3, 148–9

treaties, individuals and
dispute settlement rights, relevance 136–40, 144–5
Jurisdiction of the Courts of Danzig 137, 144–5, 154

treaties, interpretation, by domestic court in absence of party to treaty 113–14
unreasonable measures 40–1

Vienna Convention on the Law of Treaties (1969)
as

applicable law 22
customary international law 384–5

Vienna Convention on the Law of Treaties (1969) by article
Art. 28 302–6
Art. 31(1) 22, 70–1, 191–2, 384–5
Art. 32 70–1

waiver of right to initiate or continue any further proceedings (BIT provision) 418–19
consent to jurisdiction distinguished 418–19, 429–30
formal document, need for 418–19, 429
permanency 418

words and phrases not clearly attributable to a specific heading
‘activities’ 192–3
‘nationals or national companies’ 193–4
‘no less favourable’ 91–3
‘ordinary jurisdiction’/‘local jurisdiction’, distinction 200–1
‘residence’ 167
‘shall observe’ 384–5

WTO Agreement, non-discrimination obligation 89
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