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Introduction

Scope and methodology

The taxation system cannot solve the problem of women’s economic
inequality. There is a view that to deploy tax law for any instrumental
purpose somehow detracts from its purity and causes it to function less
well as a system of tax law. The project of this book is to argue, within
the constraints of the first observation, that the second observation is not
correct and that the tax system should be deployed to militate against
economic discrimination against women.

This book hopes to reflect its topic, and to locate itself at the inter-
section of ideas, disciplines and scholarship. A wide range of sources is
considered. Writers who have challenged and formed traditional eco-
nomic thought are consulted. For example, Karl Polanyi’s writings are
investigated, to discern whether his advocacy of a cultural approach to
economics holds promise for the subject of women and tax. Addition-
ally, Schumpeter’s efforts to inform economic theories with sociological
perspectives structure several of this book’s investigations into the fiscal
state. Their projects, in particular, are important because of the nature
of the interaction between women and tax law. The problem of women’s
economic inequality is universal, and cannot be solved by tax law, in
any state, or through any tax-based international agreement. There is no
solution in fiscal legislation which, on its own, will help women who live
in poverty to find a route to a life with more resources. Tax law will not
redress the problems caused by the uncomfortable relationship between
work in the paid marketplace, and unpaid labour. Simply, tax law is not a
capable forum for redressing gender equality.

There are also strong arguments that tax law should not be used in this
way. Tax law funds the engines of governments, and provides resources
for some of the most important functions that states provide. Burdening
tax law with socio-economic problems that society has not proved able
to resolve in other ways can lead to complexity — and simplicity is not
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2 INTRODUCTION

something for which tax law, globally, is renowned. Tax law should be
structured so as to collect taxes fairly and efficiently; and not so as to
contain debate for ways of redressing difficult economic problems.

Yet tax law very frequently provides the forum for efforts by govern-
ments to deal with the basic, intransigent fact of women’s poverty. The
value of these efforts in many ways lies in the discussion that they enable.
While some aspects of tax law in some countries may serve to redis-
tribute more money to more women — and while the importance of this
should not be underestimated in this introduction to the book — the
fact of women’s poverty persists as a global problem. Women are poor
everywhere, but it does not follow that all economies are the same.

Additionally, although feminism, and feminist legal theory, are not
homogeneous,' a generalised trend away from consideration of women
and money has been identified in recent years.> What could be described
as the feminist materialist p1r0ject3 fostered a wide and vibrant literature,
concerned with many aspects of women’s lives; and, in particular, with
their economic well-being. While the ‘cultural focus’ has enormously
enriched legal scholarship, a cost of this development is a lack of engage-
ment with explicitly economic law; and, in particular, with UK tax law.
The purpose of this book is to argue for the development of a specifi-
cally feminist, materialist analysis of UK tax law and policy. This project
is undertaken with the hope that a feminist, materialist analysis of tax
policy, women and UK law, also may serve to reinvigorate the ‘tax project’
of fiscal sociology.*

The project is explicitly comparative in focus, as is the feminist schol-
arship with which it will engage. This text builds upon a generation

1 Seediscussion in Marjorie E. Kornhauser, ‘Through the Looking Glass with Alice and Larry:
The Nature of Scholarship’, North Carolina Law Review, 76 (1998), 1609, at 1616—-19.

2 In 1997, Judith Butler observed that ‘the cultural focus of leftist politics has abandoned the
materialist project of Marxism ... (‘Merely Cultural, Social Text, 52-3 (1997), 265-77).

3 Among this vast literature, see, in particular: Christine Delphy and Diana Leonard, ‘A
Materialist Feminism Is Possible’, Fermninist Review, 4 (1980), 79—105; Jill Dolan, ‘In Defense
of the Discourse: Materialist Feminism, Postmodernism, Poststructuralism ... and Theory,
Drama Review, 33 (1989), 58-71; R. Hennessy, ‘Materialist Feminism and the Politics of
Discourse’, in R. Hennessy and C. Ingraham, Materialist Feminism: A Reader in Class,
Difference, and Women’s Lives (New York: Routledge, 1997); S. Jackson, ‘Why a Materialist
Feminism Is (Still) Possible — And Necessary, Women’s Studies International Forum, 24
(2001), 283-93; L. Vogel, Woman Questions: Essays for a Materialist Feminism (London:
Routledge, 1995).

4 On this point, see generally E. J. McCaffery, ‘Where’s the Sex in Fiscal Sociology? Taxation
and Gender in Comparative Perspective, University of Southern California Law and
Economics Working Paper Series, July 2008, Working Paper 70.
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SCOPE AND METHODOLOGY 3

of endeavours in this field,” all demonstrating that paying attention to
women and tax law is important and necessary. Every aspect of a tax sys-
tem has the potential to affect women. A text which analyses every aspect
of the tax system, and attendant case law, and then attempts to forge a
bridge back to a theory of women, tax and the law may risk finding that
the bridge is unable to bear the weight of the analyses. Thus, it is necessary
in this introduction to set out the thesis, so as to explain the emphases
which follow.

(Implicit) bias

The selection of this topic — fiscal policy, women and the law — itself
may suggest an allegation of bias. The thesis of this text does not seek to
identify examples of explicit bias in the UK tax system, and to compare
these examples with practices in other countries. Questions of ‘explicit
bias’ — addressing, for example, whether an income tax system permits
independent taxation — can be easier to address than questions of ‘implicit
bias’, which necessarily involve subjective judgements about appropriate
economic behaviour.®

Although analyses of questions of implicit bias may be difficult, within
tax law in particular, the potential of their engagement is particularly rich.
A consideration of gender budgeting is illustrative in this context, as it
presents a sturdy point from which to begin construction of the thesis.
The fact of gender budgeting establishes that there is a presumption of
gender bias in fiscal budgetary processes. It starts the discussion.

The link between gender budgeting and the tax system lies in the sig-
nificance of the budget itself. There is an initial, obvious link, in that if
taxes were not collected, then it would be difficult to finance a budget.
The significance of a budget, however, as Schumpeter has established,’
extends beyond this. It is a blueprint for the aims and ambitions of the
nation state. As such, the source of funding for the budget cannot be
diminished in importance. Gender budgeting, of course, is something in
which Schumpeter would have been enormously interested. If govern-
ments have established gender budgeting to account for discrepancies in

5 By writers too numerous to mention in this introduction — a purpose of this book is to
provide a resource for consideration of this increasingly wide literature.

6 J. G. Stotsky, ‘How Tax Systems Treat Men and Women Differently’ (Finance and Devel-
opment 1997) (at: www.worldbank.org/fandd/english/pdfs/0397/070397.pdf).

7 John L. Campbell, ‘The State and Fiscal Sociology’, Annual Review of Sociology, 19 (1993),
163-85, at 163.
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4 INTRODUCTION

spending according to gender, then it is possible that these discrepancies
extend to the tax system. Schumpeter convincingly argued that the budget
is not just about spending money; it is also about choosing a way in which
an economy might be organised.® He also suggested that it is possible for
a society to choose the economy it wants. This is an important starting
point for the thesis of this book.

A point of investigation for the thesis of this book is the body of
socio-legal literature dealing with implicit gender bias in the tax system.
Literature dealing with the gendered status of law is also relevant. The
literature derives from a range of countries, although focuses on the UK
in particular. As indicated by this book’s title, comparative perspectives
are presented through relational analyses. Different jurisdictions are con-
sidered not to determine which affords greater equity, but to analyse tax
and gender in different contexts, in relation to divergent cultures, legal
systems and market structures. The literature and legal structures of the
US are considered perhaps most frequently, largely due to the emergence
of the interesting and challenging critical tax movement there, although
arange of other jurisdictions are addressed as well. The objective of these
relational analyses is to forge a link between the issue of implicit bias, and
theories as to the resulting status of women in the market economy. At this
point in the analysis, the raw subject of tax law will be relevant. As Stretton
explained, ‘[t]he law is a powerful determinant of status in any society’
It is in this sense an important tool, and, indeed, ‘[f]eminist historians
and campaigners for women’s rights have therefore looked to legal codes
and legal commentaries to learn the history of inequality between the
sexes, and to consider directions for future reform’’ The consideration
of modern law, however, of law in action, can present a more difficult
challenge.

Thesis

To illustrate this point, it is useful to return to the question of implicit
bias. Historical legal provisions may present obvious explicit bias, when

8 See Joseph A. Schumpeter, ‘English Economists and the State-Managed Economy’, Journal
of Political Economy, 57 (1949), 371-82; C. J. Whalen et al., ‘Post-Keynesian Institutionalism
and the Anxious Society: Assessing the Evolution and Impact of Alternative Institutional
Structures, in Sandra S. Batie and Nicholas Mercuro (eds.), Alternative Economic Structures:
Evolution and Impact (London: Routledge, 2008), at pp. 273-99.

9 T. Stretton, Women Waging Law in Elizabethan England (Cambridge University Press,
1998), p. 1.
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SCOPE AND METHODOLOGY 5

viewed from the perspective of modern values. The presence of examples
of explicit bias in these historical backward glances also may be identified
more easily. But with modern, explicit bias, the possibility exists that
outright discrimination is either an anomaly (an unintended clash within
a system of precisely drafted rules), or a choice. If it is a choice —and if it is
a wrong choice, or an unfair choice — then an appropriate response would
be to engage the political process to change the law. In the latter instance,
this text could serve the purpose of political manifesto. If it is to perform
that function, however, a wider view of facets of the UK tax system may
not be necessary. A targeted demonstration of how one aspect of the tax
system does not ‘work’ may suffice.

That targeted demonstration nonetheless would have to confront the
fact that the unfair outcome at one point was a choice, from among other
options. Choices within a system of competing goals, as Alstott famously
examined, are not always straightforward. 10 1t does not necessarily follow,
as Alstott explained, that it is impossible to ‘design tax law changes in ways
that are most likely to achieve feminist goals}'! but it may be the case that,
atone point, to achieve one good thing, something else will be sacrificed.

The thesis of this book in some ways starts with a problem. At various
points, research will be presented which addresses the disproportionate
poverty of women, and the difficulties that women face in the market
economy. The thesis, however, does not identify the role of tax systems in
remedying the problem. Women are more likely to be poor, and the tax
system is part of the problem. It is at this point that the relevance of the
question of status may become most evident. To begin with one, perhaps
obvious, question: do ‘feminist goals’ inevitably lead to contradictory
choices? If yes, then that inevitability may be linked to disagreement
as to what constitutes a feminist goal, or a goal that benefits women.
This directly impacts upon the status of women within, among other
aspects of society, the economy. Their figurative and symbolic positions

10 A. L. Alstott, “Tax Policy and Feminism: Competing Goals and Institutional Choices’
Columbia Law Review, 96 (1996), 2001-82, at 2003.

11 Ibid.

12 F Bennett presented an excellent example of this when arguing that ‘independent taxation
can sometimes be seen as the major obstacle to a targeted, integrated tax and benefits
system’ (‘Policy Implications of Tax Credits, www.genet.ac.uk/workpapers/GeNet2005p8.
pdf, at 20). Both independent taxation and an integrated tax and benefits system are, to
engage Alstott, ‘likely to achieve feminist goals”. Yet, as Bennett has emphasised, to achieve
one, the other may be sacrificed. A section of this book is dedicated to the subject of
independent taxation, and the extent to which it has changed the UK tax system since its
implementation in 1990.
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6 INTRODUCTION

are unclear. It will be difficult to identify which provisions of tax law
exactly benefit women. Thus, a project to advance the thesis of this book
will involve engagement with socio-legal literature addressing the status
of women within the economys; or, put differently, the gendered nature of
the economic structure.

One approach to this project would be to suggest that the status of
women within the economy is best analysed by addressing the question
of money. If women disproportionately live in poverty, for example, then
their status is clear, and it is patently not a good one. Put differently,
it should not be difficult to identify exactly which provisions of tax law
benefit women: rather, it is necessary to choose those laws which give
women, as an interest group, the most money. Sometimes a government
initiative which is clearly about redistribution, however, such as benefits,
may be difficult to administer effectively in the face of what Alstott would
describe as a competing goal (independent taxation). This book will
move beyond specific aspects of the law at several points, and consider
the question of its administration. Bureaucracy is never a side issue in tax
law.!?

Social science literature, dealing in particular with the ‘new institu-
tionalist’ turn in governance, may be particularly relevant to an analysis
of (implicit) bias, and resultant status of women in connection to fiscal
legislation. Ultimately, and among other objectives, the ‘new institution-
alism’ deals with the interaction of aspirations and legal culture.'* The
‘new institutionalist’ literature in recent years has been developed in the
context of European legal integration.' It has been particularly relevant
in the identification of what could be described as the emergence of new
legal forms from legislative efforts to integrate the European common
market. This book will engage with new institutionalist literature within

13 Robin Williamson, Technical Director of the Low Incomes Tax Reform Group, illustrated
this when he observed: ‘[e]xactly 20 years after the discriminatory treatment of women in
the tax system was ended by the advent of independent taxation, it will be re-introduced
as a by-product of Brownian complexity’ (‘Winners and Losers among Low-income
Taxpayers, Tax Journal, 867 (2007), 19-20, at 20). Williamson was responding to changes
introduced in the 2007 Budget, which included measures targeting some forms of tax
avoidance believed (by the government) to be engaged in by married couples.

14 P. A. Hall and R. C. R. Taylor warn that the ‘new institutionalism” ‘does not constitute a
unified body of thought. Institutional analysis of corporate tax law is not new’ (‘Political
Science and the Three New Institutionalisms’, in Karol Soltan et al. (eds.), Institutions and
Social Order (Dearborn, MI: University of Michigan Press, 1998), at p. 15).

15 See, e.g., M. A. Pollack, ‘The New Institutionalism and EC Governance: The Promise and
Limits of Institutional Analysis, Governance, 9 (1996), 429-58; J. Bulmer Simon, ‘The
Governance of the European Union: A New Institutionalist Approach’, Journal of Public
Policy, 13(4) (1993), 351-80.
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SCOPE AND METHODOLOGY 7

this context, but it will also consider what the new (and perhaps the old)
institutionalism might offer the question of goals, or perhaps what might
in this context be described as aspirations, within UK tax legal culture.®

Bradbury and Williams described the sociology of aspirations as the
new, ‘accessible classlessness)!” thus coining an alternative title for the
restructuring of some legislation in the New Labour era. This restructur-
ing is a pervasive focus in this book. The changes introduced in the past
twelve years to tax and benefits law and administration'® have produced a
wide range of socio-legal literature in response, and this book will engage
with those aspects of the literature that address tax law specifically. A
particular topic to be addressed will include the question of taxation of
the household unit.

Most political parties endeavour to be viewed as supportive of the
family unit. Given that tax is one of the most important tools that a
government has for affecting the economy, it is to be expected that the tax
system would be used by a government to promote the impression that it
does indeed support the family. The family is however an uncertain locus
for promotion of feminist objectives.!” There is a literature suggesting,
in some cases, measures short of — in other cases, measures achieving —
the reorganisation of the family unit in the cause of feminism. This book
will address to some extent the latter category, but it will mostly engage

16 In particular, the literature engaging with the ‘sociology of aspirations’ largely has con-
sidered, empirically, the factors influencing the educational aspirations of students (and
some of the consequences of this.) See, among others: D. F. Alwin and L. B. Otto, ‘High
School Context Effects on Aspirations), Sociology of Education, 50(4) (1977) 259; W. H.
Sewell and V. P. Shah, ‘Social Class, Parental Encouragement, and Educational Aspira-
tions, American Journal of Sociology, 73(5) (1968), 559-72. A new focus for theoretical
sociology, emerging in the past few years, has targeted the ‘sociology of aspirations’ in the
context of assessment of the New Labour philosophical project. A ‘sociology of aspira-
tions’ was developed in consideration of New Labour efforts to target racism in football. S.
Bradbury and J. Williams, ‘New Labour, Racism and “New” Football in England’, Patterns
of Prejudice, 40(1) (2006), 61-82, at fn. 29. This book aims to extend this theoretical
project to the question of fiscal legislation.

17 Bradbury and Williams, ‘New Labour’, at 61-82, fn. 29.

18 J. Lewis refers to research suggesting that ‘[o]ver the past century, married women and
single women without children have come to rely rather more on earnings and rather
less on male kin, while women with children and without men have been able to rely
increasingly on earnings and state benefits’ (‘The “Problem” of Lone Motherhood in
Comparative Perspective’, in J. Clasen (ed.), Comparative Social Policy: Concepts, Theories,
and Methods, London: Blackwell, 1999, at p. 189).

19 AsRalph S. Rice wrote in 1969, ‘[i]t would be very simple if we could believe that however
irrational the tax structure, and however irregular and unrelated its parts, all shortcomings
may be remedied if we can only establish the proper objectives of taxation and conform the
structure to the ideal’ (‘Tax Reform and Tax Incentives’, Law and Contemporary Problems,
34 (1969), 782-804, at 784).
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8 INTRODUCTION

with the former. Most of the strains of the socio-legal literature (fiscal
sociology, new institutionalist, and others) with which this book will
engage could be described as fiscal justice within the family unit.

Tax, policy and the relevance of institutions

Fiscal, sociological literature has been selected as a context for this book
because it provides a context within which to assess the difficult question
of formulation of tax policy. What exactly is tax policy? There are different
ways in which this question might be addressed. Tax policy, for example,
could be identified as the goals which tax legislation is structured to
achieve. Given that Boyd and Young have warned that, ‘[w]hen it comes
to tax policy decisions, feminists still have little influence’? it might thus
be assumed that what is necessary is for women to identify feminist goals,
and then to lobby for legislation which supports them.

Yet, as this introduction already has acknowledged, there are competing
goals.?! In the face of this, it will be necessary for institutions to make
choices,?” and it is at this point that the relevance of the new institutionalist
vein of sociological theory*® becomes clear. The new institutionalism,
among other things, addresses the nature of the relationship between
institutions, law and culture.?* It also presumes a fluidity of definition
of the idea of the institution, and enables the comparative perspective
approached in this book. It also speaks directly to the question of how
goals within institutions are identified and pursued.

Young observed that it is the ‘invisibility of the inequalities’ suffered
by women through tax law that is most troubling,?® and it is with this
aspect of the nature of implicit bias that this book hopes to engage. For
example, to what extent does taxation of the family unit support a market

20 S.B.Boydand C. E L. Young, ‘Feminism, Law, and Public Policy: Family Feuds and Taxing
Times’, Osgoode Hall Law Journal, 42(4) (2004), 545-82, at 580. They were writing about
Canada, although this statement appears to this author to be universal in application.

21 Alstott discussion, above n. 10. 22 Ibid.

23 This will be discussed throughout this book. Important sources will include: Peter
Walgenbach and Anne Tempel, ‘Global Standardization of Organizational Forms and
Management Practices? What New Institutionalism and the Business-systems Approach
Can Learn from Each Other’, Journal of Management Studies, 44(1) (2007), 1-24; J. Blom-
Hansen, ‘A “New Institutional” Perspective on Policy Networks, Public Administration,
75(4) (1997), 669-93.

24 Victoria Khan suggests that ‘the modern tradition of institutional sociology ... sees the
law as value-free’ (‘Rhetoric and the Law’, Diacritics, 19(2) (1989), 21-34, at 25). The ‘new
institutionalism’, however, does not.

25 C. E L. Young, ‘(In) Visible Inequalities: Women, Tax and Poverty, Ottawa Law Review,
27(1) (1995), 99127, at 127.
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SCOPE AND METHODOLOGY 9

economy which largely undervalues (if it values at all) unpaid labour??®
This particular question will be approached from a number of perspec-
tives, and will include consideration of the burgeoning critical tax theory
literature. Critical tax theory began as a challenge to the suggestion that
tax law is, effectively, neutral.?’” Writers within this tradition advanced
the suggestion that tax law contributes to and sustains societal inequities
from a number of perspectives, including heteronormativity, racial bias
and gender. Critical tax theorists drew heavily upon the (already devel-
oped) body of outsider legal scholarship to demonstrate this. This book’s
analysis of unpaid labour will be located within this theoretical perspec-
tive, and, thus, will not consider only whether valuing unpaid labour will
lead to greater tax relief for women. Indeed, the book will acknowledge
that, initially, it may not.

Then what is the value of such an argument, if not ultimately to lessen
the amount of tax that many women will have to pay? Lower taxes for
women are not the agenda of this book, although enhanced economic
equality is. Indeed, structuring a text in pursuit of lower taxes for women
(who are able to pay them) would not necessarily make sense. Among
other things, lower taxes for some women might mean fewer funds with
which the government could assist those living in poverty (and more
women and children live in poverty than men). Critical tax scholarship
engaging with racial bias moved beyond these questions. Such work, for
example, has not pursued lower taxes for minority ethnic groups in the US
(which might mean less funding for government assistance programmes),
but has sought to demonstrate that the structure of the US tax code is
not neutral, and in some cases perpetuates bias.?® This book’s analysis of
taxation of the family unit, and the role of unpaid labour within this, will
proceed along similar lines.

A difficult question with which this book will engage is whether what
could be described (given this book’s approach) as implicit gender equity
is more achievable for women if they are taxed within the family unit,

26 Consider this quote from by Deborah L. Rhode, about Margaret Mead: ‘As Margaret Mead
once noted, in some villages men fish and women weave, and in other villages women
fish and men weave, but in either case the work performed by women is valued less’ (‘The
“No-Problem” Problem: Feminist Challenges and Cultural Change’, Yale Law Journal, 100
(1991), 1731-93, at 1754).

27 See introduction to Cambridge University Press Critical Tax Theory text by Infanti (at:
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1333799).

28 See,among others: M. Uy, ‘Tax and Race: The Impact on Asian Americans’, Asian American
Law Journal, 11 (May 2004), 117, at 129-38; A. G Abreu, ‘Tax Counts: Bringing Money-
Law to LatCrit, Denver University Law Review, 78 (2000), 575-93.
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10 INTRODUCTION

or independently. This is not the same question as whether independent
taxation of married women’s income should be permitted. On this point,
the book is unambiguous — the introduction in the UK of independent
taxation for women was an important achievement. Rather, this book
will describe and synthesise what MacDonald called ‘[f]eminist analysis’
which has emphasised ‘the need for more nuanced alternatives to the
lone individual versus the nuclear family as the unit for policy analysis’>’
Indeed there is literature suggesting that it is possible that gender equity
may be achieved within either model; in particular, from the perspective
of ‘individuals ... in relation’ to tax.*

Nelson and England have written of ‘individuals in relation’ to others,
and pursued the question, ‘[w]hat fresh ways of thinking about love
and work do we need?’?! They continue: ‘[w]e take as uncontroversial
among feminists that we need to move away from the dualistic view that
women, love, altruism, and the family are, as a group, radically separate
and opposite from men, self-interested rationality, work, and market
exchange? —and so does the thesis of this book. Implicit inequities along
lines of gender at the basis of the tax system benefit neither women nor
men. Additionally, this book will at various points emphasise difficulties
that a provision of UK tax policy experienced because it was assumed that
its provisions would benefit all women. The difficult question, Nelson
(and England) continued, is how to respond to the clashes that occur
when the private sphere is combined with the market, or ‘what to put in
place’?

Tax policy and the law present an excellent example of what has been
put in place. It can be examined to determine what has worked and
what can work better. An analysis of ‘individuals in relation’ to tax law
raises the question of the topic of study itself. Conaghan wrote in a
2000 issue of the Journal of Law and Society that ‘[i]ndeed few areas
of law, no matter how musty or arcane, have remained immune from
the feminist legal challenge’®* It is not surprising that, in the footnote

29 M. MacDonald, ‘Gender and Social Security Policy: Pitfalls and Possibilities), Feminist
Economics, 4 (1998), 1-25, at 4.

30 MacDonald explains that ‘Julie Nelson, discussing this issue, calls for tax/benefit structures
that recognize “individuals in relation™ (ibid., 4.).

31 J. A. Nelson and P. England, ‘Feminist Philosophies of Love and Work’, Hypatia, 17(2)
(2002), 1-18, at 1.

32 Ibid. 33 Ibid.

34 Joanne Conaghan, ‘Reassessing the Feminist Theoretical Project in Law’, Journal of Law
and Society, 27 (2000), 351-85, at 352.
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