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Judicial Reasoning under the UK Human Rights Act is a collection of
essays written by leading experts in the field, which examines judicial
decision-making under the UK’s de facto Bill of Rights. The book focuses
both on changes in areas of substantive law and the techniques of judicial
reasoning adopted to implement the Act. The contributors therefore
consider first general Convention and Human Rights Act concepts –
statutory interpretation, horizontal effect, judicial review, deference, the
reception of Strasbourg case-law – since they arise across all areas of
substantive law. They then proceed to examine, not only the use of such
concepts in particular fields of law (privacy, family law, clashing rights,
discrimination and criminal procedure), but also the modes of reasoning
by which judges seek to bridge the divide between familiar common law
and statutory doctrines and those in the Convention. They conclude that
while the Act can in many respects be regarded as having transformed the
judicial role, in a number of areas its influence has been significantly
muted due to the persistence of established judicial values and habits
of mind.
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FOREWORD

In his celebrated work, On Liberty, John Stuart Mill commented:

There is a limit to the legitimate interference of collective opinion with

individual independence; and to find that limit, and maintain it against

encroachment, is as indispensable to a good condition of human affairs as

protection against political despotism.

But finding that limit, striking the balance between the public interest
and individual rights, remains as difficult and elusive today as it was in
1859. It is an exercise which lies at the heart of much of our contem-
porary discussion and litigation arising from the incorporation into
domestic law of the European Convention on Human Rights. Nearly
six years after the Human Rights Act 1998 came into force, the courts are
still grappling with some fundamental issues. For example, when is it for
the court to decide for itself whether there would be a breach of one of
the Articles, as opposed to deciding whether some other body’s decision
on that issue was a proper one, with which the court will not interfere? It
is inevitable that, when legal rights are expressed in such general terms as
one finds in the Articles of the European Convention on Human Rights,
there will be much room for differences of opinion as to the application
of those rights.

I write these comments a few days after the House of Lords divided
four to three on the approach to be adopted to Article 8 in proceedings
by a public authority landlord to obtain possession of property owned
by it: Kay and others v. Lambeth London Borough Council, 8 March 2006.
Such a division of opinion in our highest court illustrates how much
further debate lies ahead on human rights issues. That makes the pub-
lication of the present work most welcome.

It reflects a series of seminars, organised by the Human Rights Centre
at the University of Durham, which focused on the way in which the
English courts have sought to apply the 1998 Act and the European
Convention. Inevitably perhaps, the authors of the various chapters
identify a number of differences in the judicial reasoning to be found

ix
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in the decided cases. This is not altogether surprising in a new and
rapidly developing area of the law. But it means that there is consider-
able value in the careful and detailed analyses which one finds in these
chapters. Those who practise the law will derive great benefit from this
thought-provoking work, and I have no doubt that its contribution to
the continuing human rights debate will prove of enduring worth.

Lord Justice Keene
Royal Courts of Justice

x F O R EW O R D
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which accorded it £139,000.

The project set out to examine emerging themes in judicial reasoning
under the Human Rights Act 1998. It is the universal experience that
states which choose to include a Bill of Rights within their constitutional
arrangements confer on the judges a very wide power. To have legiti-
macy, the exercise of the power must be adequately reasoned and
transparent to those beyond the legal community. The effectiveness of
constitutional jurisprudence in securing acceptance among the multiple
audiences to which it is addressed depends upon the courts being well
informed, and in judgments, taken as a whole, demonstrating a degree of
internal consistency. Academic commentary on judgments of this kind
is an important element in the process. There is a danger under the HRA
that much judicial decision-making would be reduced to an ad hoc
‘balancing’ exercise, which is both intellectually unsatisfying and prac-
tically of limited value, since it gives so little guidance to the primary
decision-makers, whether they be lower courts or officials. Thus, it was
intended that the project would aid in providing such guidance to
judges, counsel and executive policy-makers.

The seminars and the symposium (details of which are given below) at
which interim findings were presented therefore set out to identify
the strands of interpretative approaches already manifest in judgments
under the HRA and to compare them with the ECHR expectations. The
project sought to identify the forms of legal argumentation and judicial
reasoning used in HRA cases, looking in particular at the forms of justifica-
tion that were being given formoving beyond theminimum ‘compatibility’
standard. The overarching questions underpinning the papers were as
follows: is the Strasbourg jurisprudence being faithfully applied by
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domestic courts; are there signs of movement beyond such application
towards a ‘British Bill of Rights approach’; what other sources of law or
principle are being used in judicial reasoning with the conscious or uncon-
scious aim of resisting the Convention, or at least of supplementing it?

The project took shape around a series of seminars examining the
developing domestic case-law under the HRA held between April 2003
and January 2005 at the offices of Allen & Overy in London. At these
events, papers were delivered by Gavin Phillipson (on breach of con-
fidence and privacy), Ian Leigh (on the standard of judicial review),
Sonia Harris-Short (on family law), Helen Fenwick (on balancing con-
flicting rights) and Aaron Baker (on discrimination law); their chapters
in this volume are based on the papers given at these events. We owe a
debt of thanks to those members of the profession who gave up their
time to offer responses to the presentations – respectively, Sir Stephen
Sedley, Sir David Keene, Judith Parker QC, Cherie Booth QC and Dame
Laura Cox. The chapters which finally emerged in this book each drew
benefit from the thoughts and comments given by each of our respondents.
Our thanks are also due to those who kindly chaired the proceedings – Iain
Christie (on two occasions), Murray Hunt, Dame Jill Black and Stephen
Grosz – and to David Mackie QC, Jonathan Hitchin, Christabel Kensit,
Siobhan Lynas and Tina Menish at Allen & Overy for providing us with an
excellent venue, and for helping us to organise the events with great efficiency.

The Human Rights Centre held an end-of-project symposium at
Durham Castle on 8–9 April 2005, which was attended by a large
number of the leading experts on the HRA from academia and the
profession, including senior judges. The chapters written by Professor
Colin Warbrick, Roger Masterman, Professor David Feldman, Dr Aileen
Kavanagh and Professor Paul Roberts, along with Gavin Phillipson’s
chapter on horizontal effect, were all initially presented at this event. The
symposium also saw presentations from a number of people whose
contributions do not appear in this volume, but without whose input
the event would not have been such a success; those people are: Professor
Conor Gearty, Sir Michael Tugendhat, Jo Miles, Rabinder Singh QC and
Professor G. R. Sullivan. Similarly, those who chaired sessions at the
symposium in April 2005 – Aidan O’Neill QC, Professor Eric Barendt,
ProfessorMichael Bohlander, Sir David Keene and Iain Christie – are owed
our gratitude. Acknowledgment should also be made of the contributions
made by those members of the profession and academics – too numerous
to name individually – who attended the events throughout the course of
the project.
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University Press, for her enthusiastic backing for the project, for secur-
ing its acceptance for publication, and for her patience and flexibility in
relation to the timetable, and Helen Francis for her detailed help in
dealing with the practical issues of the submission of the manuscript and
its production.

The majority of the chapters in this volume were completed in the
spring and early summer of 2006, and seek to reflect developments in
the law up to that point in time. The contribution by Lord Justice Keene,
demonstrative of developing judicial attitudes towards the Human
Rights Act, reflects his contribution to the seminar series, delivered in
December 2003.
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