
THE THREAT OF FORCE IN INTERNATIONAL LAW

Threats of force are a common feature of international politics, advo-
cated by some as an economical guarantee against the outbreak of war
and condemned by others as a recipe for war. Article 2(4) of the United
Nations Charter forbids states to use threats of force, yet themeaning of
the prohibition is unclear. This book provides the first comprehensive
appraisal of the no-threat principle: its origin, underlying rationale,
theoretical implications, relevant jurisprudence, and how it has with-
stood the test of time from 1945 to the present. Based on a systematic
evaluation of state and United Nations practices, the book identifies
what constitutes a threat of force and when its use is justified under the
United Nations Charter. In so doing, it relates the no-threat principle to
important concepts of the twentieth century, such as deterrence,
escalation, crisismanagement, andwhat has been aptly described as the
‘diplomacy of violence’.

Nikolas Stürchler is a senior research fellow at the World Trade
Institute, and a visiting lecturer in international and constitutional law
at the University of Basel.
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For as the nature of Foule weather, lyeth not in a showre or two of
rain; but in an inclination thereto of many dayes together: So the
nature of War, consisteth not in actual fighting; but in the known
disposition thereto, during all the time there is no assurance to the
contrary.

Thomas Hobbes, Leviathan part I, chapter 13, para. 62 (1651)

Neither side wanted war over Cuba, we agreed, but it was possible that
either side could take a step that – for reasons of ‘security’ or ‘pride’ or
‘face’ – would require a response by the other side, which, in turn, for
the same reasons of security, pride, or face, would bring about a
counterresponse and eventually an escalation into armed conflict. That
was what he wanted to avoid.

Robert F. Kennedy, Thirteen Days 49 (1968) (referring to his brother

John F. Kennedy)

I think the whole thing is good neighbors. If you don’t have good
neighbors, you can forget the whole thing.

Chuck Searle, Shasta County cattleman; from Robert C. Ellickson,

Order Without Law 1 (1991)
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Foreword

For a long time the subject of threats of force between states as a distinct
field of study was surprisingly neglected both by international lawyers
and, even, by international relations scholars. From the legal side
Romana Sadurska’s 1988 article, ‘Threats of Force’, is one of the few
items devoted to the issue, and its argument that there is a significant
legal difference between a use and a threat of force under article 2(4) of
the United Nations Charter was not widely accepted. In the Nuclear
Weapons Opinion (1996) the International Court of Justice glossed over
any possible distinctions between use and threat – despite their
importance for the theory and practice of deterrence.

In one sense this is not surprising. Article 2(4) itself appears to equate
the two: all United Nationsmembers ‘shall refrain in their international
relations from the use or threat of force against the territorial integrity
or political independence of a State’. On first impression a threat, suf-
ficiently clear, imminent and credible, of a use of force which if carried
out would be unlawful is itself unlawful. So international lawyers have
tended to rest on the linkage between the two, without much further
analysis – and to discount the point that responses to threats of force in
state practice tend to be both rarer than and different in character to
responses to the actual use of force.

More recently there have been detailed studies of international crises
and comprehensive compilations of cases where threats of various kinds
have beenmade, so that international lawyers can no longer complain of
a lack of accessible material. Yet it is only with Nikolas Stürchler’s book
that this material has been carefully used. For the first time we have a
historically informed and comprehensive account of the issue, bringing
to bear international relations insights and historical research while
retaining an international lawyer’s perspective on the material.

xi
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It would have been easy in the welter of detail and the rough and
divisive arena of military threats to lose touch, and faith, in any form of
normativity. Yet Stürchler does not do so. After meticulous examination
he concludes that ‘[t]he common wisdom that threats are met with
indifference is false’, and further that ‘at least in threat-related cases, the
assumption that silence equates approval is empirically false’; ‘the sur-
prising characteristic of state practice is that nations pay tribute to the
no-threat principle without directly invoking it’. He provides other
explanations of silence, which are realistic and do not involve the abdi-
cation of constraint. In particular ‘governments seem to recognise that
the UN best serves its objectives if it wears the hat of mediator whose
impartiality is appropriate in situations where room for negotiation
remains and recourse to forcehasnot yet beendecidedupon. Interference
by third parties would only render the task of the UN (or another honest
broker) more difficult’. Outright military conflict is the worse evil, short
of Munich-style appeasement: ‘Governments recognise the special func-
tion of threats as markedly distinct from the use of force, to achieve
results without resort tomilitary conflict.’ He suggests that ‘state practice
reveals a pattern whereby the unilateral threat of force finds limited
accommodation under the umbrella of collective action designed to
manage a crisis’.

He also underlines the continuity between international experience
before and since September 2001: ourworldmay not be brave, but neither
is it especially new. Thus, in his view: ‘Iraq in 2002–3 does not fall out of
linewith previous state practice, and thismay be taken to indicate that the
perceptionofUNmembershasnotgone througharadical transformation.’
And he ends with a clear call for international legal standards to be
articulated and acted on, notwithstanding the widespread and even heal-
thy tendency to focus on diplomatic efforts in crisis situationswhich, at all
costs, prevent matters getting worse. As he says, ‘a universal standard,
applicable to all, that permits mutually exclusive claims of pre-emption
can be neither a healthy nor an equitable prescription for order’.

This study fills a gap in the literature and does so with assurance,
combining fine attention to detail and context with a broad vision. It
will be widely read and appreciated.

James Crawford
Lauterpacht Centre for International Law
University of Cambridge
8 November 2006

forewordxii
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Preface

I first came across the subject of this study through Roger Donaldson’s
documentary motion picture Thirteen Days about the Cuban missile
crisis of 1962. Reading later about the crisis, I was intrigued by the fact
that President Kennedy had read Barbara Tuchman’s Pulitzer Prize
winning Guns of August, a book that described the paradoxical circum-
stances through which, in 1914, Europe stumbled into a ‘war which
nobody wanted’. There are good reasons to believe that Kennedy took
the lessons of the book seriously. He understood that the confrontation
with the Soviet Union over the deployment of nuclear missiles on Cuba
could lead to nuclear war even though both he and Khrushchev knew
that such a war would be suicidal, and that neither of them could fully
control what Thomas Schelling described as the ‘dynamics of mutual
alarm’. This understanding weighed heavily on Kennedy and probably
on Khrushchev, too.

Not only was it inspiring to learn that an academically oriented book
like the Guns of August could make a difference in world policy, it also
struck me that a central element in the course of the Cuban missile
crisis, the threat of force, was paid virtually no attention in the inter-
national law literature. Article 2(4) of the UN Charter expressly forbids
states to take recourse to the threat of force. Yet what is to be under-
stood by that prohibition, and how it has performed against the back-
drop of sixty years of state and UN practice, has been left entirely
unexplored. Perhaps this was out of the belief that the prohibition had
long been subordinated to overriding political and military concerns: if
the prohibition of the use of force was already fighting an uphill battle
due to frequent violations, it would appear sensible to many interna-
tional lawyers quietly to bury the issue of threats, which, if investigated,

xiii
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would only lend support to the undesirable conclusion that inter-
national law was only a pebble in the shoe of great powers.

Be that as it may, it seemed that the threat of force merited a deeper
legal enquiry, even if this meant running the risk that the intuition of
the law’s insignificance would turn out to be correct. What has resulted
from the effort to establish the facts objectively is the following study,
an earlier version of which I submitted as a doctoral thesis at the Uni-
versity of Basel in summer 2005. Its main goal is to provide a legal
appraisal of the regulation of military threats according to article 2(4) of
the UN Charter, exposing the historical origin, underlying rationale,
theoretical implications, relevant case law and state and UN practice
involved. The study’s secondary goal is to contribute a flash of insight on
the operation of law in international crises. Throughout the text, the
Cuban missile crisis is used as an illustration for the regulatory issues
that arise in this context.

Is the threat of force topic, as originally conceived in 1945, still
relevant today? It is commonplace after the events of September 2001
to debate the merits of the UN Charter principles in the light of new
and emerging security threats that require, it is sometimes argued, a
reconfiguration of the legal regime governing the threat and use of
force. While it is true that law has evolved over time, the manner in
which conflicts are conducted has not changed so radically that
experience accumulated before September 2001 is no longer relevant.
Rather, another goal pursued in this study was to highlight precisely
what changes have taken place, and how this has affected the reg-
ulation of threats under the UN Charter. A limited set of trends and
ideas have informed much thinking about the threat of force during
the second half of the twentieth century, and it is their identification
that allows for some extrapolations for the future.

In exploring these trends and ideas, the approach taken is an inter-
disciplinary one. Much research has been done on military threats in
other disciplines. Scholars of international relations in particular have
long preoccupied themselves with the phenomenon of war. Failure to
understand how threats relate to war, and what their political and
strategic dimensions are, is a recipe for ending up in a dialogue de sourds

between scholars of international law and of international relations.
I tried to place a foot in each camp so as to avoid that result.

I am aware of the argument that, however commendable a published
thesis may be, it will not be read if it is too elaborate. Chapter 8 there-
fore packs together a general stock-taking with the main conclusions.

prefacexiv
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Otherwise, the plan of the book is to bring discussion of the no-threat
principle, so to speak, up to speed with the one on the non-use of force.
The first chapter starts with a historical account, leading up to what the
drafters of the UN Charter had in mind when outlawing the threat of
force. It provides the overall framework that is essential for under-
standing not only the original ideas and assumptions underlying article
2(4) of the UN Charter but also subsequent developments. In chapter 2
the focus is on potential interpretations. There are many possible
interpretations which, even within the framework set out by the UN
founders, are essentially incompatible with each other. Chapter 3
examines the contribution of the International Court of Justice to the
no-threat principle; when the Court has applied it and what meaning it
has been given. Chapters 4 to 7 are then devoted to the description of
state practice. This part is the backbone of the book as it provides the
empirical evidence to answer the most important questions regarding
the content of the UN Charter. It also offers an understanding of the
circumstances under which states issue threats in practice and, conse-
quently, in which context law is supposed to give guidance. Finally,
chapter 9 should be interesting to those inclined to wonder about what
lies beyond the strict question of legality. It is an attempt, not intended
to be comprehensive, to understand the substructure of the no-threat
principle, and thereby bring to light some of theways inwhich itmay be
said to facilitate dispute settlement and crisis defusing. This is a return
to the theme of crisis management.

Perhaps it is also important to point out what cannot be found in the
book. It does not delve into the theme of threats within the law of armed
conflict, international criminal law or Chapter VII of the UN Charter
(under the rubric of ‘threats to peace’). The focus is on the legality of the
military threats which states issue unilaterally. Specifically, it addresses
the questions of what constitutes a threat of force according to article
2(4) of the UN Charter and on what grounds a recourse to a threat of
force is justified. To keep the study within reasonable bounds, the
emphasis is on the justification of self-defence. What I hope is that the
book invites a reconsideration and revival of a topic that has been
thoroughly neglected.

In the course of researching threats of force, I have accumulated var-
ious debts. I owe it to a host of sponsoring institutions that these debts are
not financial. The Swiss National Science Foundation, the Janggen-Pöhn
foundation, the Max Geldner foundation, the Freiwillige Akademische
Gesellschaft and the Kalmann & Maria Lauer-Stein foundation all

preface xv
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provided me with generous support for my two years of research at the
Universities of Cambridge and Stanford. I thank them sincerely.My study
would have turned out very differently if not for the opportunity to tap
the wealth of inspiration and resources available at these places. More-
over, I am indebted to numerous people for inspiration and encourage-
ment. They include Professor Anne Peters (Basel), Dr Christine Gray and
Professor James Crawford (Cambridge), Professor James Fearon (Stan-
ford), Professor Stephan Breitenmoser (Basel), Professor Robert Kolb
(Bern), Professor Paul Richli (Lucerne), Lt Cr Scott Tait (US Navy) and
Professor JohnMayo (Georgetown). Thanks are also due to Susan Kaplan,
Caroline Petherick, RichardWoodham and Rachel Liechti formakingmy
English look better than it is, to Finola O’Sullivan from Cambridge Uni-
versity Press and to innumerable librarians who patiently helped me to
find seemingly intractable documents. Many thanks also to Yasuko,
Matius, Marjam, Jochen, Stephan, Henry, Geert, Owain, Neta, Delphine,
François, Brooks and Shantanu for their companionship. And finally, I
am indebted most of all to my parents, Tjoek and Dieter, whose
unquestioning support has been the greatest gift. It is to them that
I dedicate this book.

Basel, 25 November 2006
Nikolas Stürchler
njs@cantab.net
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Act. Droit Int. Actualité de Droit International
Afr. Aff. African Affairs
Afr. Cont. Rec. Africa Contemporary Record
Am. JIL American Journal of International Law
Am. PSQ American Political Science Quarterly
Am. PSR American Political Science Review
Am. UILR American University International Law

Review
Ann. Am. Acad. P&SS Annals of the American Academy of Political

and Social Science
ASEAN Association of Southeast Asian Nations
Asian Surv. Asian Survey
ASIL Insights American Society of International Law

Insights
BGBl Bundesgesetzblatt
Brit. Cmd British Command Papers
Brit. JPS British Journal of Political Science
Brit. YBIL British Yearbook of International Law
Cal. WILJ CaliforniaWestern International Law Journal
Cath. ULR Catholic University Law Review
CENTO Central Treaty Organization
Chris. S. Mon. Christian Science Monitor
Conf. Mgmt. & PS Conflict Management and Peace Science
COW Correlates of War Project
Dept. St. Bull. Department of State Bulletin
DMZ Demilitarised zone
DPRK Democratic People’s Republic of Korea

(North Korea)

xvii

© Cambridge University Press www.cambridge.org

Cambridge University Press
978-0-521-87388-8 - The Threat of Force in International Law
Nikolas Sturchler
Frontmatter
More information

http://www.cambridge.org/0521873886
http://www.cambridge.org
http://www.cambridge.org


EEZ Exclusive Economic Zone
Enc. Pub. IL Encyclopaedia of Public International Law
EU European Union
Eur. JIL European Journal of International Law
F. Aff. Foreign Affairs
F. Press Cyp. Foreign Press on Cyprus
FBIS Foreign Broadcast Information Service
FRUS Foreign Relations of the United States
GAOR General Assembly Official Records
Geo. LJ Georgetown Law Journal
Hague YBIL Hague Yearbook of International Law
Harv. ILJ Harvard International Law Journal
HIIK Heidelberg Institute on International

Conflict Research
IAEA International Atomic Energy Agency
ICB International Crisis Behaviour Project
ICC International Criminal Court
ICJ International Court of Justice
ICJ Plead. ICJ Pleadings, Oral Arguments, Documents
ICJ Rep. International Court of Justice Reports
ILC International Law Commission
ILM International Legal Materials
Ind. JIL Indian Journal of International Law
Int. & Comp. LQ International and Comparative Law

Quarterly
Int. Aff. International Affairs
Int. Org. International Organization
Int. Sec. International Security
Int. Stud. Q. International Studies Quarterly
J. Conf. Resol. Journal of Conflict Resolution
J. Cont. Hist. Journal of Contemporary History
J. Mod. Afr. Stud. Journal of Modern African Studies
J. Pal. Stud. Journal of Palestine Studies
J. Peace Res. Journal of Peace Research
J. Theo. P. Journal of Theoretical Politics
JL & Econ. Journal of Law and Economics
KEDO Korean Peninsula Energy Development

Organization
KFOR Kosovo Force
KLA Kosovo Liberation Army

abbreviationsxviii

© Cambridge University Press www.cambridge.org

Cambridge University Press
978-0-521-87388-8 - The Threat of Force in International Law
Nikolas Sturchler
Frontmatter
More information

http://www.cambridge.org/0521873886
http://www.cambridge.org
http://www.cambridge.org


L. & Cont. Prob. Law and Contemporary Problems
Latin Am. Wkly Rep. Latin America Weekly Report
Leid. JIL Leiden Journal of International Law
LNOJ League of Nations Official Journal
LNTS League of Nations Treaty Series
MAD Mutual Assured Destruction
Mich. LR Michigan Law Review
Mil. LR Military Law Review
Mn. Marginal note
MOAB Massive Ordnance Air Blast
NAM Non-Alignment Movement
NATO North Atlantic Treaty Organization
Nav. War. CIL Stud. US Naval War College International Law

Studies
Neth. YBIL Netherlands Yearbook of International Law
New Eng. J Pub. Pol. New England Journal of Public Policy
New. Eng. LR New England Law Review
NPT Nuclear Non-Proliferation Treaty
Nw. ULR Northwestern University Law Review
NYT New York Times Historical Archive
OAS Organization of American States
OAU Organization of African Unity
Ocean Dev. & IL Ocean Development and International Law
ODS United Nations Official Document System
OIC Organization of Islamic Conference
Oil & Gas J. Oil and Gas Journal
OPEC Organization of Petroleom Exporting

Countries
OR Official Records
OSCE Organization for Security and Co-operation

in Europe
PCIJ Permanent Court of International Justice
PLA People’s Liberation Army
PLO Palestine Liberation Organization
Pol. Analysis Political Analysis
PRC People’s Republic of China
Proc. Acad. PS Proceedings of the Academy of Political

Science
PSQ Political Science Quarterly
Pub L. Public Law

abbreviations xix

© Cambridge University Press www.cambridge.org

Cambridge University Press
978-0-521-87388-8 - The Threat of Force in International Law
Nikolas Sturchler
Frontmatter
More information

http://www.cambridge.org/0521873886
http://www.cambridge.org
http://www.cambridge.org


Rec. des Cours Recueil des Cours
Resum. Resumption
ROK Republic of Korea (South Korea)
San Diego ILJ San Diego International Law Journal
SC Security Council
Schw. Jb. IR Schweizerisches Jahrbuch für

Internationales
Recht

SCOR Security Council Official Records
Stan. JIL Stanford Journal of International Law
Stan. LR Stanford Law Review
Stat. Statute
Supp. Supplement
Taiwan CNA Taiwan Central News Agency
The Nat. Interest The National Interest
UCK Ushtria Clirimtare E Kosoves (Kosovo

Liberation Army)
UK United Kingdom
UNC United Nations Charter
UNCIO United Nations Conference on International

Organization
UNCLOS United Nations Convention on the Law

of the Sea
UNEF United Nations Emergency Force
UNMOVIC United Nations Monitoring, Verification

and Inspection Commission
UNTS United Nations Treaty Series
UNYB United Nations Yearbook
UPI United Press International
USA United States of America
USN & World Rep. US News and World Report
USSR Union of Soviet Socialist Republics
Va JIL Virginia Journal of International Law
VCLT Vienna Convention on the Law of Treaties
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