
Index

abolition, 253

Aboriginal peoples, 224, 527, 529

abortion, 110, 127, 128, 245, 264

accountability

through aggregation/disaggregation, 50, 53,

69

Arnold’s path to, 59

aspiring to, 67

asymmetry in, 46, 48, 59, 70–71

Bickelian notion of, 53

of Congress, 53, 144

court’s limited, 212, 463

deficit in, 46

demanding, 59

electoral, 474

evading, 145

heuristics and, 50, 52, 68

informational deficit and, 48

legislative, 13, 45, 46, 65, 326

models of, 4

political, 45, 59, 142

power and, 208

through prediction, 50, 59, 61, 62,

63

promoting of, 65

by proxy, 50, 59, 68

surrogate route to, 57

traditional rhetoric on, 62

as unrealized aspiration, 48

weaknesses in, 49

Ackerman, Bruce, 77, 321, 322, 346, 347, 348,

401

ACLU. See American Civil Liberties Union

Act of Parliament, 288

Act of Settlement, 273

Act of Union, 273

actors

nonjudicial, 355, 360–369

political, 67, 257, 297, 496

ADA. See Americans With Disabilities Act

Adams, John, 37

adjudication

common-law, 263, 264, 265, 268

finality of, 210

nineteenth/twentieth century, 268

partial compensation for, 263

theory of, 1, 126

administrative law, 6

Afghanistan, 41

African Americans, 254

age discrimination, 440

agencies

Congress and, 147

institutional superiority of, 326–327

agenda control/power, 300, 302, 304

aggregation

accountability through, 50, 53, 69

enthusiasts of, 70

miracle of, 52

theories of, 72

agnosticism. See constitutional agnosticism

Aiello, Carolyn, 320, 322, 325, 331, 333, 348. See

also Geduldid v. Aiello; pregnancy

Alberta Court of Appeal, 14

Alberta Law Foundation, 14

Alexander, Larry, 494

ALI. See American Law Institute

Althaus, Scott, 70

Alvarez, Michael, 41

amendment(s), 2, 7, 198, 202, 203, 207, 210, 229.

See also counterfactuals; irrelevance thesis;

Reconstruction Amendments; United States

Constitution; individual amendments

alternatives to, 231, 243, 245

Article V, 258, 259, 321

bad, unintended consequences of, 255

balanced-budget, 415

benefit of formal, 266

Canada’s constitutional, 224

causal attributions and, 235

common-law constitutionalism v., 267

constitution symbolism by, 254

567

© Cambridge University Press www.cambridge.org

Cambridge University Press
0521859549 - The Least Examined Branch: The Role of Legislatures in the Constitutional State
Edited by Richard W. Bauman and Tsvi Kahana
Index
More information

http://www.cambridge.org/0521859549
http://www.cambridge.org
http://www.cambridge.org


568 Index

amendment(s) (cont.)

Constitutional Convention and, 448

constitutionalism and, 253–254

counterfactuals, causation, and, 232–238

dangers lurking in, 243

decision costs and benefits of, 267

disfavored, 255

divisiveness of, 247

fever, 242

flag desecration, 251

generic case against, 230, 231, 242, 257

irrelevance of, 230–231, 232–238

legal changes caused by, 233, 234

managing change through, 261

passage of, 237

post–Civil War, 449

preemptive causation and, 234

presumptions against, 258

Reconstruction, 237, 269, 321

relevance of, 231–242

rights/structure of, 256

states and, 254

supermajority requirements for, 257

Supreme Court’s mutiny of, 248

United States constitution cluttered by, 245

updating of, 229, 261

American Civil Liberties Union (ACLU), 399

American Law Institute (ALI), 538

American Revolution, 78

American Victims of Trafficking and Violence

Prevention Act 2000, 543

Americans With Disabilities Act (ADA), 340, 456,

541

Anglican Church, 107

Annapolis convention, 290

anticipatory disobedience, 372

anticommunism, Supreme Court and, 269

Anti-Federalists, 38

antiharassment policy, 344

Anti-Terrorism, Crime, and Security Act 2001, 542

antiterrorism laws, 542

apparatchiks, 420

appropriation bills, 298

Arendt, Hannah, 93, 97, 98, 99

Argentina, 41

arguments

debate v., 113

dissent as, 553

easy v. hard, 67

equality, 113

legislative integrity, 131

moral, 101

political, 118

religious, 100, 101, 107, 109, 110, 112, 115, 116,

118, 121–123

same-sex marriage, 113

scriptural authority based, 116

Aristotle, 328–329

Armed Services Committee, 301, 316

Arnold, Douglas, 49, 50, 54

accountability path of, 59

five-point inquiry of, 58

legislator criteria of, 56

symmetry problem perceived by, 53, 58

Arthurs, Harry, 462

Article I of U.S. Constitution, 82, 83, 84, 86, 141,

240, 324, 335, 336, 447, 472

Article II of U.S. Constitution, 447

Article III of U.S. Constitution, 262, 284, 336, 442

Article IV of U.S. Constitution, 445

Article V of U.S. Constitution, 231, 238, 243, 246,

448

amending of constitution via, 258, 259, 321

common-law constitutionalism v., 267

judicial actors and, 260

laxness of, 256, 259

process, 346

relative freedoms enjoyed by, 262

requirements, 346

stringent requirements of, 268

supermajority requirements of, 256

voting rules, public norms, and, 256–259

Articles of Confederation, 182

Assemblée Constituante, 184, 190, 191

assemblies

constituent, 6, 182

dual, 191

French, 184

self-created legislating, 182

special, 206

transitional, 184

associative democracy, 529–530

astrology, 120

asymmetry. See also symmetry

accountability, 46, 48, 59, 70–71

Arnold’s awareness of problem of, 53, 58

Blumer on, 62

attentive public, 53

Aucoin, David, 14

Austin, John, 22

Australia

constitution of, 471

high court of, 502–503

Immigration Act of, 508

Migration Act (1958) of, 502–503, 506

National Security Act (1939) of, 505

Australian High Court, 502–503

R. Hickman; Ex parte Fox and Clinton and, 505

Austria

distributed knowledge vision of, 33, 42

school of economics of, 33

social theory of, 37

© Cambridge University Press www.cambridge.org

Cambridge University Press
0521859549 - The Least Examined Branch: The Role of Legislatures in the Constitutional State
Edited by Richard W. Bauman and Tsvi Kahana
Index
More information

http://www.cambridge.org/0521859549
http://www.cambridge.org
http://www.cambridge.org


Index 569

authoritative determination, governance by, 415

authority

administrative v. quasi-judicial, 515

delegation of, 145

executive, 438

legal-systemic, 279

auto-normativity problem, 427

Ayatollahs, 41

Baker v. Carr, 443

Baker v. State, 352

balance of power, 301, 305–307

Balanced Budget for a Brighter Futures Act 2000,

172

balanced-budget amendment, 415

Balkin, Jack, 382

Banfield, Edward C., 78

Banff Conference on Legislatures and

Constitutionalism, 14, 274, 565

Bank Acts, 337, 339

Bank of United States, 335, 336, 378, 379, 382

Bartels, Larry M., 70

Basic Law of Germany, 183, 222, 332

Basic Law on Human Dignity and Liberty (1992),

472

Bastarache, Michel, 14

beliefs

difficulty talking about, 116–117, 121

intimate, 111–113

Bentham, Jeremy, 15, 16, 23, 265

Berle, Adolf, 42

Berlin, Isaiah, 331

Berlin Wall, 222

Bhagwati, Jagdish, 79

Bible, 103

bicameralism, 24, 28, 84, 142, 144, 316

Bickel, Alexander, 4, 45, 48, 53, 59, 322

Bill 99, 488–491, 496

Bill of Rights Act of New Zealand, 472

Bill of Rights of 1688, 472

Bill of Rights of 1689, 273

bills

appropriation, 298

framework laws found in, 314

omnibus, 316

reconciliation, 299

bills of rights, 200, 202, 206, 211, 240, 471

Binder, Sarah, 305–306

Bingham, John, 433

bipartisanship, 305

Black, Charles, 322

black separatism, 454

Blackmun, Harry, 454

Blin, Pierre-François, 192

Bloc Populaire of Canada, 156

Bloomberg, Michael, 37

Blumer, Herbert, 62

Board of Trustees of the University of Alabama v.

Garrett, 459

Board of Trustees v. Garrett, 340

Bobbitt, Philip, 382

Bodin, Jean, 428

Bonaparte, Louis, 40

Book of Common Prayer, 15

Bork, Robert, 83, 396, 409

Bowers v. Hardwick, 250, 348

Bowsher v. Synar, 81, 84, 86, 309

Brandenburg v. Ohio, 249, 461

breaking and entering, prohibition on, 283

Brennan, William, 455

Brest, Paul, 83

Breyer, Stephen, 455

British Columbia. See also Lisim’s Government

Campbell government of, 529

deliberative engagement of, 529

electoral system of, 529

Government of, 528–530

Nisga’s Treaty of, 528

British North America Act 1867, 158

Brown v. Board of Education, 235, 249, 452

Bryan, Williams Jennings, 40

Buckley v. Valeo, 82

Buddhism, 102

Budget Accounting Act (1921), 313

Budget Act (1974), 315

Budget Enforcement Act (1990), 318

budget process, 294, 295, 298

Bulgaria, 183, 196

Burger, Warren, 454, 455

Burke, Edmund, 27, 28, 329

Burlington Industries, Inc., v. Ellerth, 343–344

Bush, George H. W., 455

Bush, George W., 41, 351, 352, 455

principle violated by, 35

Bush v. Gore, 447

Bushell, A. A., 389, 523

Calhoun, John C., 43

California, 320

pregnancy-based discrimination and, 334

unemployment policy of, 322

California Federal Savings and Loan Association v.

Guerra, 334, 335

Callman, J., 506

Campaign Finance Act, 321

Campbell, Gordon, 161

Canada. See also British Columbia; Ontario;

populism; Quebec; Québec Legislative
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counterfactuals, 232–234, 238

countermajoritarian difficulty, 45, 49, 80, 325, 355

courts

accountability of, 212, 463

aggregate behavior of, 359

antimajoritarian nature of, 425

backward-looking/forward-looking by, 359–360,

365

consensus undermined by, 211

constitutional, 23

decision making by, 425

Europe’s constitutional, 376

fallibility of, 463

generalizing new principles of, 250

governments and, 207

independence, finality, limited accountability

of, 212

interpretive role of, 385

lawmaking role of, 22, 30, 95, 208

legislators v., 8, 208, 365–367, 369

for negative goals, 349

nontruth claim by, 422

position-taking/grandstanding by, 372

procedural rules of, 31

protective role of, 199

pure constitutional, 193

role of, 412–418

rule of law maintained by, 414

values articulated by, 322

Cox, Gary W., 300, 301, 304

CPJ. See Citizens for Public Justice

crafted talk, 61, 67

creation stories, 108

creative destruction, 40–42

credos

constitutional, 201

particularistic, 211

crises. See constitutional crises

Critical Legal Studies (CLS), 10, 455

cue(s)

media generated, 67

presidential election, 65

shaping of, 67

unsupported, 65

CUPE: Canadian Union of Public Employees, local

963 v. New Brunswick Liquor Corporation,

510

Czechoslovakia, 185, 189, 190

Dahl, Robert A., 77

Dalai Lama, 112

Dean, Howard, 352

Debate Clause, 445

debates

arguments v., 113

judicial supremacy, 464

legislative, 26, 118

legislators and, 367

politicians and divisive, 118

public, 60, 94, 110, 122, 191

public policy, 113

reasoning v., 113

religious, 100, 101, 107, 109, 110

safety/structure of, 199

same-sex marriage, 246

special commitment, 114

super-majority end to, 444

trade legislation, 77

deciding, dissenting by, 548–552, 553, 556,

558

Decision of 1789, 441
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decision-making
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collective, 417
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democratic, 411, 417, 422, 425
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dynamics of, 554–558

legislature’s system of, 419

Mill and, 555
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pathology of, 555–556

reducing numbers involved in, 424

rule-governed process of, 418

theory of political, 421–422

Declaration of Independence, 187, 329

Defense of Marriage Act (DOMA), 351

deficits, informational, 47, 48, 51, 55, 63, 70
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collective, 105–108, 119

core value, 121

disagreements and, 247

enlarged mentality and collective, 105–108

minimalist account of, 266
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principle of, 18

deliberative democracy, 3, 27, 141, 143

deliberative engagement, 529
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Canada’s serious relationship with, 526

citizen’s participation in, 423, 426
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constitutional, 1, 3, 5, 8, 13, 81, 258
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corporate, 42–43

decision making in, 411, 417, 422, 425
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dialogue theory and, 524–526

diluted concept of, 72

dissent and, 427, 548

equality and, 462

fast track and, 76–77

heuristics and, 69

impoverished understanding of, 53

judicial minimalism and, 140

judicial review of preconditions of, 414

liberal, 257

limited concept of, 58

majoritarian, 157

messiness of, 426

minimalist, 4

modern, 39

nondelegation doctrine/principle and, 144

nonexclusion in, 100

participating in, 412

pluralism and, 5, 254

religiously based argument and, 114

representative, 6, 33, 36, 45, 415

self-correcting mechanisms of, 414

society and, 133

value fragmentation/incoherence of, 5

varied conceptions of, 422

well-functioning of, 136

democratic community, 417

democratic constitutionalism, 96, 418

democratic decision making, 411, 417, 422, 425

democratic dialogue, 120

democratic experimentalism, 547

democratic legitimacy, 45, 325–326, 424

democratic minimalism, 45, 53, 152

Democratic Party, 40–41, 66

democratic theory, 64, 76, 77–79, 81, 82–83

Dennis v. United States, 249, 461

Department of Defense, 316

Department of Justice, 369, 381

desegregation, 452
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legislative/interlegislative, 547, 558–563

optimal forms of, 117
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dialogue theory

Canada’s, 519

democracy and, 524–526

developments giving rise to, 519–531

Dicey, A. V., 499, 500, 501, 513, 516, 517
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Difference Principle and the Principle of Equal

Opportunity (Rawls), 16

Diggins, John Patrick, 77

Dion, Douglas, 305–306

diplomatic immunity, 468

disabilities

advocates for rights of, 341

physical, 320, 340

disaggregation

accountability through, 50, 53

theories of, 72

disagreement, principle of respect for, 18, 25–27

discrimination

Congress banning of, 440

educational, 331–332

Equal Protection Clause and age, 440

pregnancy-based, 320, 326, 331, 333, 334, 342

sex, 342

disobedience. See anticipatory disobedience; civil
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as argument, 553

cascades and, 556

conventional v. decisional, 556–558

by decision, 548–552, 553, 556, 558
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inaction v., 554

need for, 555–556

political, 26

radical nature of, 549, 551

Sunstein and, 555

distributed knowledge, 33, 42
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value of, 25
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divine command, moral imperative v.,

115
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conventional doctrine; political question
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due process, 470
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Dworkin, Ronald, 3, 21, 83, 125, 126, 127, 132, 133,

388, 489
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economics

Austrian school of, 33
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EEOC. See Equal Employment Opportunity

Commission
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egalitarianism, 36, 62

Eighteenth Amendment, 242, 252

The Eighteenth Brumaire (Marx), 40, 41

Eisenhower, Dwight, 346, 452

elections

accountability in, 474

conduct in, 415

congressional, 48

democratic focus on, 45

dynamics of, 48

economic inequity in, 461

first-past-the-post system of, 419, 527

incentives in, 363

legitimacy established via, 428

meaningful participation in, 424

proportional representation and, 419

rules of, 447–448

U.S. Constitution and, 447

Electoral College, 435

Electoral Count Act (1887), 310

electoral powers, 43

electoral reprisal, 54

electoral subgroups, 57

electoral system, 28, 31, 163, 415, 529

electorate

aggregate preferences of, 77

crystallized preferences of, 58

functional, 71

phantom, 58
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governing, 78

political actors as, 67

public opinion influenced by, 63

Elkin, Stephen, 97, 99, 100

Elster, Jon, 119, 121, 291

Ely, John Hart, 81, 268, 322, 412

Employment Division v. Smith, 456

enacted constitutions, 275, 283

Endangered Species Act (ESA), 321, 337, 338,

339

enfranchisement, demands about, 19

England, 39

House of Commons of, 43

Hunt and law of, 513

parliamentary system of, 65, 434

English Parliament, 289

enlarged mentality, 93, 99

application of, 111

collective deliberation and, 105–108

critical reflection and, 118

exercise of, 105

legislative discourse and, 111

mutual respect and, 108–109

true judgment and, 99

entrepreneurs, legislative, 317

epistemic humility, 264, 265

Equal Employment Opportunity Commission

(EEOC), 334, 338, 341, 342, 347

Sexual Harassment Guidelines of, 343

Title VII and, 343

Equal Pay Act, 325

Equal Protection Clause, 239, 320, 322, 327,

439

age discrimination and, 440

Supreme Court interpretation of, 333

Equal Rights Amendment (ERA), 238, 322
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equality

arguments, 113

Canada, U.S. and, 95

citizen’s, 423, 428

communities fostering, 121

democracy and, 462

guarantees, 236

homosexual-heterosexual, 128

interpreting, 97

people’s arguments about, 113

principle of political, 18, 29–31

rights of participation and, 424

secular conceptions of, 105

seekers of, 106

state’s commitment to, 107

ERA. See Equal Rights Amendment

ESA. See Endangered Species Act

Establishment Clause, 441
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European Commission, 538

European Convention on Human Rights, 140

European Union, 413

evaluation, constitution-based standard of,

356–360

Evangelical Fellowship of Canada (EFC), 109, 119

Eves, Ernie, 161, 172

executive authority, 438

executive officials, 372, 373–374

executive power, 80
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failed super-statutes, 339, 340–341

fairness, Rawls’s principles of, 16

faith traditions, 103, 115, 116
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governmental ignorance of, 39

representation exclusion of, 39

fast track

Congress and, 89, 295

democratic objection to, 76–77

laws resulting from, 84, 298

no-amendment rule of, 83

opponents of, 80, 81

President and, 298, 308, 315

problems of, 80

Supreme Court and, 90

United States v. Curtiss-Wright Export Corp.

and, 87

FATF. See Financial Task Force on Money

Laundering
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Federal Arbitration Act (FAA), 339

Federal Communications Commission (FCC),

153

Federal Constitutional Court of Germany, 222

federalism, 9, 47, 299, 401, 402

Congress and, 436

political opposition and, 552

Republican celebration of, 408

revival of, 440

Supreme Court and, 401, 437, 466

Federalist 10 (Madison), 109

Federalist 57 (Hamilton), 79

Federalists, 290

federations, multinational, 482

female suffrage, 188

feminists, 119, 334

Fifteenth Amendment, 447, 449

Fifth Amendment, 240

filibuster, 305, 306, 312, 444

Financial Task Force on Money Laundering

(FATF), 538

Finnemore, Martha, 561

Finnis, John, 493

Fiorina, Morris, 50

First Amendment, 153, 323, 446, 461, 464, 465

U.S. Congress refusal to amend, 473

First Congress, 441

first-past-the-post system of elections, 419, 527

Fish, S., 388

Fisher, Louis, 381

527 groups, 57, 67

flag desecration, 251, 253, 254, 356–357

FMLA. See Family and Medical Leave Act of 1993

foreign affairs power, 86

interpretation of, 89

Supreme Court and, 87

Foreign Compensation Commission, 500

Foreign Relations committee, 405

formalism, 84, 85

Fourteenth Amendment, 235, 236, 239, 240, 255,

433, 438, 448, 457, 465

Framers, 190, 193, 195, 434

globally coherent design of, 249

status quo bias of, 258

U.S. Constitution, 190, 193, 195, 249, 258, 321,

323

framework legislation, 7, 295

agenda power enhanced by, 304

balance of power influenced by, 300, 301

bills and, 314

budgetary, 295

committees advantaged by, 301

complexity of, 303

conditions necessary for, 295, 297–307

Congress and, 294, 295, 297–307

constitutional arguments against, 308

interbranch treaty as part of, 297
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piecemeal passage of, 313
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procedural, 295
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scope of, 298
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statutes and, 296, 307–318, 321

weakening aspects of, 305
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Franco-Prussian war, 186
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free speech, 250, 269
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Fundamental Rights Act. See Bill

fundamentalists, 108
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Gardbaum, Stephen, 434
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gays/gay rights, 95, 106, 128, 254. See also Baker v.

State; Lawrence v. Texas; lesbians; marriage

Civil Rights Act and, 351

constitutionalism and, 350–353
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GDP. See gross domestic product

Geduldid v. Aiello, 320, 325, 326, 342, 348, 456

general utility, 15
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Assembly of the German Confederation, 183

Basic Law of, 183, 222, 332

constituent legislature of, 195

constitution of, 222–223, 332

constitutional agnosticism and, 222

fall of Berlin Wall in, 222
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Frankfurt parliament of, 183

Hapsburg empire of, 189
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Weimar assembly of, 188
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Gingrich, Newt, 402, 456
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Ginsburg, Ruth Bader, 455

Gleeson, C. J., 506, 509, 516

global minorities, 547

global polity, 12, 547, 559–561

globalization, 79, 446–447, 528

God

economic enterprises and, 104

human beings as stewards for, 115

marriage and, 107, 113, 114

politics and, 100

good

common, 93, 94, 96

public, 95–98, 100, 105

Goodman, Ryan, 560

governance

by authoritative determination, 415

constitutionalism v. democratic self-,

355

laws and, 19

rules organizing process of, 468

We the People, 346

government. See also Human Rights Act

compromise by, 137

court’s independence from, 207

division in, 303

executive branch of, 4

facilitating cooperation by, 109

farmers ignorant of, 39

four branches of U.S., 448

general structure of, 131

good, 5

human rights and, 206

limiting power of, 181

Madison’s distrust of, 34

modern representative, 43

Nazi, 36

neoliberal agendas of, 6

nondemocratic, 420

partisan realignment of, 137–138

of the people, 205

policies of, 1

prohibitions of national, 5

regression toward mean of, 35

restraint of, 35

special treatment by, 41

structure of, 10

two-stage structure of, 34

U.S. structure of, 435, 445, 452

Government Affairs and Labor committee,

405

Government of British Columbia, 528–530

Graber, Mark, 364

“Great and Extraordinary Occasions” (Sullivan),

250
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Act of Parliament of, 288

Act of Settlement of, 273

Act of Union of, 273
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Bank of the United States supported by, 379

Democratic Party control of, 401

Madison’s speech to, 379

reelection influence on, 400
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rule-making authority of, 445
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immunity, diplomatic, 468
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defined, 443–444
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power of, 431

presidential, 397, 401, 407, 433
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external, 129

internal, 129

of law, 127

moral fragmentation of, 133

morality and, 129

statutory law, 135

incoherent theory, 126

© Cambridge University Press www.cambridge.org

Cambridge University Press
0521859549 - The Least Examined Branch: The Role of Legislatures in the Constitutional State
Edited by Richard W. Bauman and Tsvi Kahana
Index
More information

http://www.cambridge.org/0521859549
http://www.cambridge.org
http://www.cambridge.org


580 Index

incumbents, 62, 67

industrialization, 39

inequalities

categories of, 68

strain of, 72

information

deficits of, 47, 48, 51, 55, 63, 70
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pluralism and, 134

political, 125, 127

scope of, 126–127

intelligible principles, 141–143

interbranch treaty, 297, 310

interest groups, 58

Interfaith Social Assistance Reform Coalition

(ISARC), 100, 102, 105

intergovernmental organizations (IGOs), 562–563

interlegislative dialogue, 547, 558–563

International Monetary Fund (IMF), 447

Internet, 357

interstate commerce, 323, 436

Interstate Commerce Act, 323

Interstate Commerce Commission, 448

Iran, 41, 438

Iraq, 66, 289–290

Iredell, James, 43

irrelevance thesis, 230–231, 232–238, 242, 253

counterfactuals and, 238

domain-restriction on, 240–241

generalization and, 238

insignificance of, 238

ISARC. See Interfaith Social Assistance Reform

Coalition

Islam law, 535

Israel

Basic Law on Human Dignity and Liberty (1992),

472

basis of law of, 540

constitution of, 220–221

establishment of, 220

Knesset of, 140, 220, 544

Supreme Court of, 140

issue publics, 53

Jackson, Andrew, 39, 446

Jacobs, Lawrence, 61

Japan, western-based laws in, 535

Japanese-American internment, 35

Jefferson, Thomas, 336, 379, 380, 432, 443

Jinks, Derek, 560

Jobseekers Act 1995, 544

Johnson, Andrew, 433

Johnson, Lyndon, 341, 346, 454

Joint Constitutional Commission of Germany, 222

Joint Tax Committee, 299

Judaism, 102, 106–107

judges

activists commonalities with, 545

administrative v. quasi-judicial authority of, 515

advantages of, 8

assumptions of, 500

backward-looking/forward-looking by, 359–360,

365, 366

Canadian constitution and, 160–161
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burdens of, 26

comparing, 99
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© Cambridge University Press www.cambridge.org

Cambridge University Press
0521859549 - The Least Examined Branch: The Role of Legislatures in the Constitutional State
Edited by Richard W. Bauman and Tsvi Kahana
Index
More information

http://www.cambridge.org/0521859549
http://www.cambridge.org
http://www.cambridge.org


Index 581

preference v., 105

public good, 100

reflective, 97

subjectivity of, 93

judicial actors, 260

judicial hegemony, 436

judicial supremacy v., 434–435

judicial hierarchy, 365

judicial supremacy, 2, 11, 383

bounds of, 443

debates about, 464

extent of, 442

judicial hegemony v., 434–435

legislative v., 432–435

quasi-constitutional law and, 431

relevance of, 449

judiciary. See also Senate judiciary committee

administrability of, 152–153

Canadian legislature’s relationship with,

175–176

change outside of, 260

committees, 397, 405–408, 410

competence of, 146

constitution making by, 6

constitutionalism of, 11, 252

decision-making process of, 249

deference to, 382

independence of, 206

interpretive theory of, 359

legislative review by, 209

minimalism of, 140

as part of democratic system, 462

political institutions in league with, 3

review by, 2, 382, 414

self-correction by, 248

South Africa’s, 277

triumphalism of, 2

Judiciary Acts, 321, 431

Judiciary Committees, 397

jurisdiction(s)

borrowing from different, 532

stripping of, 442

subject-matter, 283

jurisprudence

Canada’s deference, 512

formalist, 84

gay marriage and, 132

modern Rule-of-Law, 18
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Koh, Harold H., 76

Kramer, Larry, 322, 478, 480, 494

Kuklinski, James, 64, 65, 69

Kymlicka, Will, 482

Landis, James, 250

Lansing, John, 38

Latin America, 114, 196, 536

law(s). See also Chevron USA v. Natural Resources

Defense Council, Inc.; framework legislation

abortion, 245, 264

administrative, 6

amendments causing change in, 233, 234

antiterrorism, 542

arbitrary distinctions of, 128

basic, 279

bias of, 135

changing, 22

citizen’s disagreement with, 25

coherence to, 125–126

commerce, 268

concept of, 19

Congress authorization of federal, 140

constitutional common, 230, 231

corporate responsibility and, 104

courts role in, 22, 30, 208, 414

desanctifying notion of, 20

Dworkin’s vision of, 132

enacting, 17, 288

essential function of, 132
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law(s) (cont.)

evaluating proposed, 16

evolution of public, 345

explicit making of, 18

false doctrinal step of English, 513

fast track, 84, 298

finality/supremacy claimed by, 20

formulating/drafting of, 24

free speech, 250

governance and, 19

incoherence of, 127, 251

inherent importance of, 23

institutional capabilities for studying

comparative, 540–541

institutions not above, 468–469

as instrumentalities, 20

Islamic, 535

Israeli, 540

Japan’s western-based, 535

judge made, 22, 246, 249, 254

judicial supremacy as quasi-constitutional, 431

Kings subject to, 468

learned language of, 382

legislating, 21, 48, 95

liberty’s influence on, 146

limits on, 132

model, 537

morality and, 17, 18, 127

national v. international, 86

New Deal transformation of public, 260

nondelegation canons and public, 139

nondelegation doctrine/principle’s promotion

of rule of, 142, 145

norms of supreme, 282

obstacles to changing, 104

partisan realignment and, 137–138

as policy initiatives, 20

populist constitutional, 2

process of making new, 143

proposing new, 24

revising proposed, 4

Rule of, 19

rule-free, 146

states constrained by constitutional, 411

statutes as nonbasic, 276

statutes v. fundamental, 322

super-statutory v. Constitutional, 345

Supreme Court and gender based, 239

supreme/pervasive, 278, 287

unwritten, 280

U.S. lack of use of comparative, 539

welfare to work, 543–544

Law Commission Act (1965), 540

Law Reform Commission, 24, 175

lawmakers

autonomy valued by, 303

duties of, 23

lawmaking, 4, 20, 21

Canada’s, 12

collective action of, 23

constitutional amendments and, 229

constitutions and, 200, 229

democratic nature of, 24

disagreement/diversity in, 2

diversity in, 25

explicit v. oblique, 22

explicitness in, 32

legislatures and, 7, 22

legitimacy conditions of, 23

modes of, 31

principle of explicit, 22

public participation in, 4

reckless/hasty, 23

reducing democratic involvement in, 4

regulating, 7

representation in, 25

Lawrence v. Texas, 250, 348, 350

Law’s Empire (Dworkin), 125

lawtalk, 382, 388

lawyers

central role of, 378

common-law constitutionalism and, 267

Ely on, 268

interpretive authority of, 29

judges as, 369

Library of Congress cadre of, 381

Leader of the Opposition, 27

legal constitutionalism, 480–484, 488, 493

legal scholarship, 533–534

legal science, concept of, 383

legal system

authority, 279

power, 279

reformers of, 287

two-tier v. three-tier, 291

legal transplants, legislation and, 532

legalism, liberal, 521, 524

legality. See revolutionary legality

legibility, 36

legislating assemblies, 182

legislation, 58. See also framework legislation

abusive majority, 434

amendments to, 85

from the bench, 45

binding conventions of, 537

Canada’s changing semiotics of, 168–170

Canada’s direct, 164–165

checkerboard type of, 127–128

constitutionality of, 13

controversial business of, 17

coordinating passage of, 34

country to country, 534, 540
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Delaware model of, 542

drafting/interpreting of, 370

enlarged mentality and, 111

ethos of, 27

executive/legislative vetting of, 416

foreign v. domestic, 534, 541, 542

functions of, 24, 95–98

idea of, 22–23

implementation flexibility of, 327

inside v. outside, 11

institutional mechanics of, 28

institutional superiority of, 326–327

international, 537–538

legislative constitutionalism, 9, 10, 11, 431,

435–449

growth of, 460

revisionists and, 459

sway of, 455

legislative constraints

canonization as enforcement of, 473

clear statement rules as, 474

determining usage of, 476

electoral accountability as, 474, 477

external enforcement as, 475, 476, 477, 478

first-order, 470, 472–473

internalization as, 475, 477

publicity/transparency as, 474, 477

second-order, 471, 472

legislative formality, 18, 28–29

legislative incoherence, 135

legislative integrity, 129, 130

argument against, 131

failure of, 135

ideal of, 134

judge’s, 126–127

meaning of, 127–128

value of, 130

legislative precedents, 441–442

Legislative Reorganization Acts (1946, 1970), 294,

296, 308, 310, 315

legislative supremacy, 432–435, 499, 520–524

legislative veto, 260, 307, 361

legislators

aggregate behavior of, 359

anticipatory disobedience of, 372

Arnold’s criteria for, 56

authority of independent-minded, 383

Canadian, 364

choices of, 372

citizen’s needs monitored by, 4

collegiality of, 28

committee hearings by, 396

conflicted decision making by, 57

conscience votes of, 362

constitutional democracy role of, 8

constitutional norms construed by, 9

constraining of, 4, 10

courts v., 8, 365–367, 369

debates and, 367

enlarged mentality/judgment required of, 5

entrepreneurial, 317

incentives for, 356, 361, 363, 369

inconsistencies by, 361

information deficit of, 55

integrity standards of, 5

irresponsibility of, 357

job security of, 362

judges v., 8, 24

judgments of, 116

motivations of, 1, 360–364

nonaccountability of, 47

nondelegation principle and, 142

polls and, 60

position taking by, 357

predictions of, 53, 55, 57

principled actions by, 3

private deals made by, 191

public good and, 96

public opinion perceived by, 57, 58

public spiritedness of, 97

reforms of, 107

religious perspectives of, 99

responsiveness of, 27

role differentiation of, 476

soft on crime, 65

spiritual communities influence on, 122

staff of, 62

task of, 16

technological innovations and, 541

violations by, 360

vote ramifications for, 56

legislature(s). See also interlegislative dialogue

accountability of, 13, 45, 46, 65, 326

ambiguous power of, 83–86

Austrian social theory and, 37

bicamerality of, 24, 28

Canadian judiciary’s relationship with, 175–176

central functions of, 93

changing of constitution by, 7

citizens and, 23, 93

components of, 217

compromise of, 37

conscientiousness of, 219

constituent, 197

constitution applied by, 5

constitution written by, 181

as constitutional actors, 214, 217, 219

constitutional agnosticism and, 215, 217–227

constitutional capacity of, 372

constitutional deviation by, 7

constitutional engagement by, 378

constitutional interpretations by, 355
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legislature(s) (cont.)

constitutional state and, 3

constitutional vision of, 13

constraints not recognized by, 217

court’s relation to, 208

deal making of, 1

debates in, 26

decision making of, 97, 419, 547

defenders of, 36

dialogue of, 547

diversity of, 28, 326, 327

due process of, 470

evaluating performance of, 369–372

impact of foreign, 538–543

international dialogue among, 12

judiciary’s review of, 209

languaging of, 109

laws and, 21

legal staff of, 370–371

legal transplants and, 532

legislatures borrowing from, 12

legitimacy of, 325

limiting power of, 206

lip-service given to role of, 322

logrolling/compromise of, 136–137

marriage and, 107

as matter of arithmetic, 15

membership in, 24

nondelegation doctrine and, 139

noninclusiveness of, 30

nonlawyer members of, 378

nonsupported, 128

political passions/self-interest moving of, 3

populism’s influence on, 155, 161–176

for positive goals, 349

power or, 135–136

precedents of, 441–442

principal tasks of, 17

principles of, 15–32

real-world, 26

reform and, 534

relations between, 13

religion and, 118

reproductive technology and, 109

responsibilities interpreted by, 1

RMD used in, 30

Rubin’s view of modern, 20

rules of, 31, 414, 469

second-order constraints on, 471

self-created constituent, 186

self-regulatory mechanisms set by, 8

skepticism about, 356

state-level, 374

status quo of, 306

structural/procedural attributes of, 24, 470

subordinate, 374–376

terrorism and, 37

during transitions, 534–537

unconstitutional actions by, 218

undermining integrity of, 136

under-theorization of, 1

vetting by, 416

Washington on merits of, 380

legitimacy, 7, 199, 396. See also constitutional

legitimacy

basis for, 20

burden of, 18

changing dynamics of perceived, 221

constitutional interpretation, 381

constitution’s, 198, 200, 205

democratic, 45, 325–326, 424

divided society and, 205

elections and, 428

importance of, 32

institutional, 345

lack of objective, 214

legislature’s, 325

moral issues of, 18

normative, 216

political, 31

public granting of, 248

statute, 27

Supreme Court, 248

upstream/downstream, 197

weakening of, 200

Leisy v. Hardin, 437

lesbians, 95, 106

Lessig, Lawrence, 83

liberal legalism, 521, 524

liberalism, 33, 34, 96, 119, 128

local knowledge exalted by, 35

nascent, 39

self-satisfied, 119

social, 351

value pluralism and, 130

liberty

law influenced by, 146

principle of, 33

Library of Congress, 381

life, mutually exclusive views of, 129

Limongi, Fernando, 41

Lincoln, Abraham, 35

Line Item Veto Act (LIVA), 265, 299, 300

Lisim’s Government, 528

litigation, constitutional, 2

LIVA. See Line Item Veto Act

Lives in the Balance (ISARC), 100, 102, 104, 113,

114, 115, 116

Llewellyn, Karl, 82

Lochner Court, 251, 409

Lochner v. New York, 249

Locke, John, 19, 21, 77
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The Logic of Congressional Action (Arnold), 49, 50,

54

logrolling, 136–137

Lopez v. United States, 250

Louis XVI, 188

loyal opposition, principle of, 25–27

Lupia, Arthur, 51

Macdonald, Rod, 168

Macedo, Stephen, 96

MacKinnon, Catherine, 342, 347

Madison, James, 34, 39, 41, 96, 109, 191, 196, 244,

328, 336, 370

constitutional guarding advocated by, 434

as Father of Constitution, 379

House of Representative speech by, 379

Magna Carta, 273, 468–469, 472, 477

majoritarian democracy, 157

majority

minority rights limited by, 305, 306, 307, 360

voice of, 413

Manfredi, C. P., 385, 389

Marbury v. Madison, 450, 461

marriage. See also same-sex marriage

anthropological claims regarding, 114

gays, lesbians, and, 95, 132, 551–552

God and, 107, 113, 114

legislation and, 107

procreation and, 106–107

religious meaning of, 106

social/legal meaning of, 106

Marshall, John, 245, 323, 336, 360, 431

Marshall, Thurgood, 455

Marx, Karl, 40

Mashaw, Jerry, 345

Massachusetts, 33, 43, 330, 333, 352

Mayhew, David, 50

McCubbins, Matthew, 51, 300, 301, 304

McCullough v. Maryland, 336, 379, 382, 467

Means, Gardner, 42

media

cues generated by, 67

information from, 63

shaping of, 67

Meech Lake Accord, 224

mentality. See enlarged mentality

Meredith, James, 452

Migration Act (1958) of Australia, 502–503, 506

Mill, John Stuart, 33, 550, 555

minimalism

democratic, 45, 53, 152

judicial, 140

Minister of Intergovernmental Affairs of Quebec,

496

minorities

Binder’s work on, 306

Canadian Supreme Court and, 387

constitutional sensitivity to, 202

decision making regarding, 417

global, 547

majorities limiting rights of, 305, 306, 307, 360

nonbinding input of, 416

questioning rights of, 416

mock-Falangist party, 41

model laws, 537

Model Penal Code, 539

modernism, 35

modest constitutionalism, 481

Montesquieu, 328, 532

moral doctrines, 5, 129, 130

moral imperative, divine command v., 115

moral theory, 128

morality

contradictions of, 130

incoherent principles of, 129

law and, 127

liberal comprehensive, 135

political, 125

rational, 128

The Morality of Law (Fuller), 17

Morrison v. Olson, 251

Morton, F. L., 385, 389

movements. See social movements

Mueller, Dennis, 260, 266, 267

multinational federations, 482

multiple plausibility thesis, 83

Muslim, 102

mutual advantage, 39–40

mutual advantage theory, 34

mutual respect, enlarged mentality and,

108–109

Myers v. United States, 249, 441

NAFTA. See North American Free Trade Agreement

National Council of Commissioners for Uniform

State Laws (NCCUSL), 538, 546

National Environmental Crisis, 324

National Industrial Recovery Act (NRA), 340

National Organization of Women (NOW), 341

National Security Act (1939) of Australia, 505

Native Americans, 140

licenses granted to, 144

statutes and, 150

Nazis, 36

NCCUSL. See National Council of Commissioners

for Uniform State Laws

Nedham, Marchmont, 37

negative constitution, 481

networks. See transnational issue networks

neutrality, 131

Nevada Department of Human Resources v. Hibbs,

335, 440, 459

© Cambridge University Press www.cambridge.org

Cambridge University Press
0521859549 - The Least Examined Branch: The Role of Legislatures in the Constitutional State
Edited by Richard W. Bauman and Tsvi Kahana
Index
More information

http://www.cambridge.org/0521859549
http://www.cambridge.org
http://www.cambridge.org


586 Index

New American Constitutionalism, 321

New Brunswick Court of Appeal, 510

New Deal, 141, 144, 247, 260, 261

fundamental commitments of, 331–332

Great Britain’s, 544

Supreme Court hostility toward, 409

New School, 93

New York City, terrorism allocation to, 37

New York Times, 551

New Zealand

Bill of Rights Act (1990) of, 472

two-tiered legal system of, 292

Newdow, Michael, 368

Newfoundland

constitutional convention of, 162

House of Assembly of, 224

9/11 Victims Compensation Fund, 464

Nineteenth Amendment, 235, 239, 240, 447

Ninth Amendment, 239

nirvana fallacy, 243, 246, 248, 249, 250, 251, 254

Nisga’s Treaty, 528

Nixon, Richard, 241, 316, 324, 397, 407, 409, 454.

See also Watergate scandal

Nixon v. United States, 443

Nixon, Walter, 443

nondelegation canons, 139

categories of, 147–152

constitutionally inspired, 148–149

democracy-forcing judicial minimalism and,

140

individual rights and, 140

intrusiveness of, 151

public policy and, 150–151

sovereignty-inspired, 150

nondelegation doctrine/principle(s), 5, 139, 141

Congress and, 141

constitutional doctrine and, 143

current status of, 146

deliberative democracy and, 143

democratic considerations and, 144

hidden, 146–152

judicial enforcement of, 143

legislators and, 142

risks reduced by, 143

rule of law promoted by, 142

nondiscrimination norms, 338, 342, 343

nonenacted constitutions, 275, 286

nonjudicial actors, 355, 360–369

norm(s)

Article V, voting rules, and voting, 256–259

biodiversity, 338

business, 338

constitutional, 199, 209, 274, 278, 443

elaboration, 350

enforcing constitutional, 480

judicial review as, 209

legal validity of, 125, 341

mutual respect, 416

nondiscrimination, 338, 343

secondary, 283

self-limitation, 416

statutory law, 135

super-statute’s influence on, 349

supreme law, 282

unwritten/written

constitutional/nonconstitutional, 472

workplace nondiscrimination, 342

North American Free Trade Agreement (NAFTA),

76, 438, 447

Northwest Ordinance, 183

Norway, 183, 185

Novak, David, 106, 113, 114

NOW. See National Organization of Women

NRA. See National Industrial Recovery Act

O’Connor, Sandra Day, 374, 455

OECD. See Office of Economic Cooperation

Development

Office of Economic Cooperation Development

(OECD), 562

Office of Legal Counsel, 381

omnibus bills, 316

Omnibus Trade and Competitiveness Act, 298

one-party control, 65

one-person-one-vote, 31

Ontario

Balanced Budget for a Brighter Futures Act, 2000

of, 172

common sense revolution of, 170

Law Reform Commission of, 175

Progressive Conservative party of, 161

statute books of, 169

statutes enacted in, 168

Taxpayers Protection and Balanced Budget Act

1999 of, 170, 172

openness, principles of, 78

opinion(s), 27

bandwagon, 60

ephemeral, pseudo-, 69

large numbers and public, 52

legislator’s perception of public, 57, 58

marshaling instantaneous, 55

polls, 59

representing competing, 32

Orwell, George, 71

Osborn v. Bank of United States, 336

other(s)

listening to, 106

standpoint/perspective of, 99, 100, 105, 116–117

well-being of, 101, 104

Ottoman Empire, 535, 540

owing-existence-as-law-to-enactment, 282
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PACs. See public awareness campaigns

Palmer, Matthew, 274

Parker, Richard, 478

parliament. See also English Parliament;

Westminister model of parliament

Canada’s procedural transformation of,

165–168, 173

executive engagement of, 378

Frankfurt, 183

French, 182

Hungarian, 182, 186

models of, 330

supremacy of, 500, 501

Parsons, Talcott, 34

participation, rights of, 424

partisan loyalty, 66, 296, 298, 305

partisanship, 300, 302, 305, 401–403

path-dependency, 193, 264, 265, 297,

317–318

Paul, Joel, 77, 81

PDA. See Pregnancy Discrimination Act

Peabody, Bruce, 361–362

peasants

hostility of, 40

Pennsylvania v. Casey, 264

people

populist redefinition of, 167

prejudices of, 16

right to know by, 166

will of the, 419

The People Themselves (Kramer), 494

Perelman, C., 388, 389

Pericles, 23

Peron, Juan, 41

Perrault, Stéphane, 426, 427

Perry, Michael, 282

Personal Responsibility and Work Opportunity

Reconciliation Act (PRWORA), 543

perspectives, other people’s, 99

pervasive law, 278

Peyrefitte, Alain, 188

phantom electorate, 58

Pharmaceutical decision, 277–278, 280, 281

Philadelphia Convention, 290

Planned Parenthood v. Casey, 432

Pledge of Allegiance court case, 368

Plessy v. Ferguson, 249

pluralism, 5, 78, 116–117. See also value pluralism

argument from, 135

Dalai Lama and, 112

democracy and, 5, 254

integrity and, 134

intimate beliefs, truth claims, and, 111–113

limits of, 134

managing, 350

of moral doctrines, 130

reasonable, 129, 132

religion and, 112

society and, 133

plurality, 5

policy

antiharassment, 344

California’s unemployment, 322

commitments translated into, 104

communication regarding, 59

government, 1

making of, 45, 472–473

public, 17, 113

religiously based, 94, 108

social, 252

stereotypes, 66

trade, 79–80

political actors, 67, 257, 297, 496

political class, 43

political heuristics, 49, 51

political process, transparency of, 4

political question doctrine, 90, 358, 443, 444

political sanctions, 487

political theorists, 30

politicians

crafted talk of, 61

distrust of, 434

divisive debates of, 118

public opinion manipulated by, 61

politics. See also partisan loyalty

accountability in, 45, 59, 142

arguments about, 118

balance of power in, 305–307

biased thinking in, 66

Canada’s alienation from electoral, 165

citizen’s ignorance regarding, 47

commitment in, 117

constitutive constitutional, 497

decision making in, 421–422

dissent in, 26

equality in, 18, 29–31

federalism and opposition, 552

God and, 100

integrity in, 125, 127, 133

knowledge of, 71

legitimacy in, 31

morality in, 125

partisan, 201

philosophy of, 422

power and, 114

procedures in, 18

purpose of, 116

religiously based, 116

secessionist, 484–486

shortcuts in, 63

state legislative, 62

theories in, 33
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politics (cont.)

United States Constitution and, 242, 245, 246

voters’ institutional knowledge of, 64

Politics (Aristotle), 328

polls

elected official’s use of, 61

hawking dubious, 60

legislators and, 60

opinion, 59

public influenced by, 60

public opinion and, 62

questioning of, 62

varying opinions of, 62

pollsters, 60

Polybius, 328

Popkin, Samuel, 64

popular constitutionalism, 8, 11, 381, 480–484

constitutional precommitments and, 488–491

popular revolution to, 489–491, 496

populism, 79, 155

constitutional, 381

contemporary Canadian, 170, 176

critiques of, 157

diverse tendencies within, 157

exclusionary/divisive nature of, 157

-from-above, 157

inauthenticness of, 158

legislature influenced by, 155, 161–176

meanings of, 155–158

modest proposals of, 157

neoliberal, 161

outcomes produced by, 156

transformations precipitated by, 161

U.S. strain of, 434

populist(s)

civil servants v., 174

constitution making experiment of, 163

constitutional law, 2

deprecation of others by, 167–168

distinguishing characteristics of, 170

federal spending ideas of, 167

government liberation sought by, 175

legislative control liberated by, 166

limited electoral success of, 161

movement, 6

neoliberal parties, 170

“people” redefined by, 167

PR favored by, 163–164

prerogative elimination proposed by, 173

provincial premiers, 167

reforms, 165

right-wing, 174

single remedy proposed by, 156

statutes inspired by, 172

subtle/unsubtle strategies used by, 174

positive liberty, 331

positivist legal theory, 7

Powe, Lucas, 442

Powell, Lewis, 454

power(s)

accountability and, 208

agenda, 302

allocation of, 1

authority position via, 114

balance of, 301, 305–307

citizen’s electoral, 43

citizens lack of, 424

division of legislative, 135–136

executive v. legislative, 146–149

exercising public, 480

expanding presidential, 315

foreign affairs, 86, 87, 89

framework legislation and balance of, 300, 301

judges limited, 462–463

legal-systemic, 279

separation of, 9, 34–36, 399

speaking truth to, 549

PR. See proportional representation

precedent(s)

legislative, 441–442

path-dependence and, 264, 265

predictive accountability, 50, 59, 61, 62, 63

preemption doctrine, 374

preemptive causation, 234

preference, judgment v., 105

Pregnancy Discrimination Act (PDA), 325, 333, 334,

456. See also Williams, Wendy Webster

evolution of, 335, 342

as super-statutory moment, 347

workplace rules limitation of, 334

pregnancy-based discrimination, 320, 326, 331,

333, 334, 342

President (U.S.)

authority delegated to, 314

authority of, 383

Congress and, 76, 81, 144, 298, 303, 438

Department of Justice advice to, 369

expanding powers of, 315

fast track and, 298, 308, 315

foreign affairs power and, 86

framework legislation and, 314

impeachment of, 397, 401, 407, 433

independent interpretation by, 378

LIVA and, 299

removal of underlings by, 441

statutory schemes by, 324

tariff’s fixed by, 88

veto power of, 311

Presser, Stephen, 253

Princeton University, 36

principle(s)

Bush’s violation of, 35

duty to take care when legislating, 18

of explicit lawmaking, 18
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intelligible, 141–143

of legislative formality, 18, 28–29

legislative task, 17

liberty, 33

of loyal opposition, 25–27

of majority decision, 29–31

of political equality, 18

publicity, 22

of representation, 18

of respect for disagreement, 18, 25–27

of responsive deliberation, 18, 27–28

“Principles of Legislation” (Bentham), 15

private enterprise, 42

privative clause(s), 11, 499

deferential approach to, 503–504, 510

evisceration approach to, 503–510

kinds of, 502–503

reconciliation approach to, 502, 503–504

privileged constitutionalism, 8

problem(s)

collective action, 36–37, 58

Congress identification of, 296, 297

fast track, 80

specificity/concreteness of, 298–300

symmetry, 53, 58

procedural order, 29

Progressive Conservatives of Canada, 156, 162

Progressive Party of Canada, 156

Prohibition Amendment, 268

prohibitionists, 253

proportional representation (PR), 163–164, 419

protestant constitutionalism, 8, 381, 382

proxy accountability, 50, 59, 68

proxy theories, 54, 72

PRWORA. See Personal Responsibility and Work

Opportunity Reconciliation Act

Przeworski, Adam, 41

pseudo super-statutes, 339

psychology. See cognitive psychology

public awareness campaigns (PACs), 57, 67

public debates, 60, 94, 108, 110, 120, 122, 191

constitution making and, 202, 207

public good, 15, 95–98, 100

arithmetic calculus of, 16

deliberation about, 105

public officials, protecting decisions of, 11

public opinion, 52, 54

development of, 63

egalitarianism, 62

elite’s influence on, 63

politician’s manipulation of, 61

polling and, 62

as top-down affair, 63

unpredictability of, 61

Zaller’s work on, 69

Public Opinion and American Democracy (Keys),

54–55

public participation, principles of, 78

public policy, 17

debates about, 113

enacting, 116

nondelegation canons and, 150–151

religious foundations of, 113

public polls, 60

public preferences, public interest v., 78

Public Service Labour Relations Act, 510

public voice, 418–422

publicity, principle of, 22

Pure Food and Drug Act, 323

putative super-statutes, 339, 349, 351

Quebec

independent constitutional order of, 493

Minister of Intergovernmental Affairs of, 496

potential secession of, 11, 162, 482–488, 498

UDI issued by, 484, 493, 494

Québec Legislative Assembly, 387

Quebec Secession Reference, 483–484, 486, 488,

489–491, 496

Quirk, Paul, 64, 65, 69

R. v. Morgentaler, 520

R. v. Oakes, 520

racism, 158

Randolph, Edmund, 379

ratchet argument, 439

ratchet theory, 440

Rathenau, Walter, 42

Rawls, John, 15, 16, 23, 25, 83, 114, 122–123, 131

constitutional essentials of, 131

neutrality of, 131

society’s principles of justice of, 16, 133

value pluralism respected by, 133

Raz, Joseph, 273, 282

Reagan, Ronald, 41–42, 438

reason

debate v., 113

divisiveness and un-, 113–114

judges guided by, 3

religion and, 113, 119, 120

role of, 120

reasonable pluralism, 129, 132

Reciprocal Trade Agreements statutes, 90

recognition rules, 279, 281

reconciliation bills, 299

Reconstruction Amendments, 237, 269, 321

Reconstruction Congress, 269, 433

Reference Re Motor Vehicle Act (B.C.), 520

reform(s)

congressional, 306

legislation and, 534

legislator, 107

populist, 165

welfare, 534
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reformers, U.S., 290

regimes

constitutional, 198, 199

transition of legal, 536–537

regulative rules, 469

Rehnquist, William, 343, 408, 440, 454, 455

religion, 94. See also Bible; Christianity

arguments involving, 100, 101, 107, 109, 110,

112, 115, 116, 118, 121–123

as authority, 114–116

Canada and, 94, 110, 117

central beliefs about, 119

commitments involving, 105, 112

communication and, 111

debates about, 100, 101, 107, 109, 110

democracy and, 114

as destructive superstition, 120

disagreements about, 110

fundamentalists and, 108

gaining consensus about, 110

hostility to, 120

institutionalized, 119

legislators and, 99

objectives of, 116

openness to, 112

personal absolutism regarding, 111

perspectives on, 111–112

plurality of, 112

policy based on, 94, 108

public policy and, 113

public use of, 119

purpose of, 116

reason and, 113, 119

scriptural authority and, 114

stories of faith in, 115

truth and, 111–113

universal truth claims of, 108

religious discourse, difficulties with, 111–116

Religious Freedom Restoration Act (RFRA), 340,

456, 458, 459

religious movements, 41

representation, 37–38

citizen farmer’s excluded from, 39

Congress and, 144

lawmaking, 25

mutual advantage and, 39–40

passive, 38

principle of, 18, 24–25

proportional, 419

slaves excluded from, 39

virtual, 38, 39

representative democracy, 6, 33, 36, 45, 415

representatives

bargaining through, 96

fallacies of, 16

reproductive choice, 253

reproductive technology, 109

Republican Party, See also civic republicanism

federalism celebrated by, 408

same-sex marriage amendment and, 66

responsive deliberation, principle of, 18, 27–28

revolutionary legality, 494

RFRA. See Religious Freedom Restoration Act

R.Hickman; Ex parte Fox and Clinton, 505

Rhodesia

challenge to legality of, 482–483

colonial constitution of, 482

constitutional crisis of, 492, 493

UDI of, 482

Richardson, Henry, 327, 330, 345

Ricoeur, P., 388

Riel rebellion, 155

rights. See human beings; Human Rights Act;

minorities; women

rights of participation, 424

RMD. See rule of majority decision

The Road to Serfdom (Hayek), 44

Robespierre, Maximilien, 192, 193, 196

Rock, Allan, 485

Roe v. Wade, 245, 264, 399, 455

roll call votes, 56

Rorty, R., 388

Ross, Sue, 325, 335

Rossiter, Clinton, 39

Rubin, Edward, 20

Rule of Law, 19

rule of majority decision (RMD), 29–31

Rule-of-Law jurisprudence, 18

rules. See also legislative constraints

clear statement, 474

constitutive, 469

of constraint, 469

governance structured by, 468

regulative, 469

rules of recognition, 279, 281, 283. See also

ultimate rule of recognition

Hart’s, 493

presuppositions logically antecedent to, 492

prioritizing, 291

statutes and, 283, 292

statutoids and, 287

Ruth, Babe, 237

R.W.D.S.U. v. Dolphin Delivery Ltd., 521

same-sex marriage, 105, 109, 110, 246, 351. See also

gays/gay rights; homosexual agenda

amendment, 66

arguments regarding, 113

Canada and, 218, 219

constitutionalism and, 333

debates, 246

Hawaii and, 330
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Massachusetts and, 352

Novak’s arguments against, 113

opposition to, 106

San Francisco, California, 320, 551–552

sanctions, political, 487

Saskatchewan Party, 161

satisficing, 51

SCA. See Supreme Court of Appeal of South Africa

Scalia, Antonin, 14, 252, 454

Schauer, Frederick, 480, 481, 483, 492

Schecter Poultry case, 141, 340
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Schumpeter, Joseph, 4, 40, 45

Scott, John, 186

Scott v. Sandford, 255

secession

clauses, 484–486, 487, 488

nonjusticiable constitutional rules governing,

487

politics of, 484–486

Quebec’s potential, 11, 162, 482–498

Secession Reference. See Quebec Secession

Reference

Second Bank, 337, 382

Second Continental Congress, 182

Second Reconstruction, 453–454, 457

secondary norms, 283

Securities and Exchange Commission, 448

Sedition Act, 323

self-government, populist conception of, 2

Senate Committee on Indian Affairs, 406

Senate Foreign Relations Committee, 407

Senate Judiciary Committee, 9, 396

separation of powers, 9, 34–36, 80–90, 399–400

constitutional adherence to, 205

formalism and, 84

judges and doctrine of, 515

separatism. See black separatism

September 1, 100, 542

Seventeenth Amendment, 434

sex discrimination, 342, 347, 348

sexual harassment, 343

Sexual Harassment Guidelines, 343, 347

Sexual Harassment of Working Women

(MacKinnon), 342

Shadow Minister, 27

Shapiro, Robert, 61, 69

Sherman Act, 321, 323, 337, 338, 339, 340

Ship of Theseus, 241

Shusterman, R., 388

Sieyes, Abbé, 190

Simon, Herbert, 51

Singh v. Canada (Minister of Employment and

Immigration), 521

Sixteenth Amendment, 462

slaves

ownership of, 255

representation exclusion of, 39

Slovakia, 188

social cognition, 52

social liberalism, 351

social movements, 345, 349

social security, 36

social welfare, 145

socialist party, 26

society

democracy and, 133

disagreements within, 418

divisions of, 200, 203, 205, 211

free speech in open, 250

laws of, 20

pluralism and, 133

policies of, 252

Rawls, principles of justice for, 133

self-regulation by, 427

transformation of, 107

visions of optimal, 96

well-ordered, 17

solid waste, 436

Solon, 23

Solum, Lawrence, 494

Somin, Ilya, 71

South Africa, 107

Act 108 of 1996, 280

Constitution of the Republic of, 274, 277–278,

280

Constitutional Court of, 277, 280

constitutionalism of, 221

elected representative’s triumph in, 221

judicial system of, 277

Pharmaceutical decision, 277–278, 280, 281

postapartheid constitution of, 221

Supreme Court of Appeal of, 277, 278

“Sovereign Definer” (Hobbes), 383

Sovietization, 44

Spain, 187

special-interest groups, Congress and, 398

Speech Clause, 327, 445

spin, 67

standpoint, 99

stare decisis, 208

state(s)

amendments and, 254

bills of rights and protectionism of, 471

competition between, 541

Congress preempts law of, 149

constitutional, 93

constitutional law constraint of, 411

corporate transformation of, 42

federal administrative, 81
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legislation, 374

legislation impinging on foreign, 542–543

legislatures, 373

liberal democratic, 519

modern administrative, 349

objectives of, 116

restraints of, 131

statutes. See also super-statutes

Anglo-Canadian, 168

Canadian Supreme Court striking down of, 386,

391–395

challenging, 514

Civil War civil rights, 344–349

conditions for creating, 309–310

Congress and, 308

constitutions v., 7, 276

decisions invalidating, 146

defined, 275

enacting/defeating of, 1, 85, 288, 291, 312–317

executive interpretation of vague, 148

frameworks as, 296, 307–318, 321

fundamental law v., 322

Great Britain’s quasi-constitutional, 276

interpreting, 29

landmark, 323, 324

Legislative Reorganization Acts (1946, 1970),

294, 296

legitimacy of enacted, 27

Native Americans and, 150

as non-basic laws, 276

Ontario’s, 168

plain language drafting of, 168

populist-inspired, 172

Reciprocal Trade Agreements, 90

rules of recognition and, 283
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shifting function of, 168

as signals of change, 310–312

Supreme Court invalidation of, 144

supreme-law constitutional, 292

unconstitutionality of, 356

vetoing of, 309
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constitution as, 274, 282, 285
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statutory constitutionalism, 7

statutory law, 135

incoherence of, 135

Steel Seizure case, 438
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Stevens, John Paul, 455

stillborn super-statutes, 340

Stone, Harlan Fiske, 344

Strauss, David, 229, 230–231, 233, 241, 261

subject-matter jurisdiction, 283

subordinate legislatures, 374–376

suffrage. See female suffrage; voting

Sullivan, Kahtleen, 230, 231, 243, 247, 248, 252, 257

Sunstein, Cass, 79, 81, 547, 555, 561

supermajoritarian voting rules, 256, 257, 305

super-statute(s), 8, 332–341

Congressional passing of, 435–436

constitutional contributions of, 335

defined, 321, 333

deviations from, 344
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failed, 339, 340–341

life cycle of, 341–344

normative origins of, 337

norms influenced by, 349

not-so-super, 337–341

opposition to, 337

PDA as, 347

postenactment history of, 334

pseudo, 339

putative, 339, 349, 351
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amendment mutiny of, 248
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Bowers v. Hardwick and, 250

Bowsher v. Synar and, 309

Brandenburg v. Ohio and, 249

Brown v. Board of Education and, 235, 452

Burlington Industries, Inc. v. Ellerth and,
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Bush v. Gore and, 447
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v. Guerra and, 334, 335

as Captain Bligh, 247
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City of Boerne v. Flores and, 340

City of Mobile v. Bolden and, 456

City of Rome v. United States and, 439

Clinton v. CIty of New York and, 309

comparative law and, 539
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deference to, 382

Dennis v. United States and, 249

disenchantment with, 10

Dormant Commerce Clause jurisprudence of,

339

Dred Scott v. Sandford decision by, 329

EEOC guidelines endorsed by, 347

Equal Protection Clause interpreted by, 333

equal protection granted by, 325

fast track procedure and, 90

federalism and, 401, 437, 466
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flag desecration and, 251, 253, 254
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interstate commerce and, 436
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legislative veto and, 307

legitimacy of, 248

limiting jurisdiction of, 2

McCullough v. Maryland and, 379, 382

member number of, 25

Morrison v. Olson and, 251

Myers v. United States and, 249

Nevada Department of Human Resources v.
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New Deal hostility from, 409

Nixon v. United States and, 443
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Roe v. Wade and, 245, 455

sex discrimination jurisprudence of, 348
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solid waste and, 436
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Tennessee v. Lane and, 459

ultra vires doctrine invoked by U.S., 374

United States v. Curtiss-Wright Export Corp.
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United States v. Morrison and, 457

Vermont’s, 352

Vietnam War and, 444

Vinson v. Meritor and, 343

Walter Nixon v. United States and, 358

Wisconsin v. Yoder and, 36

Wisconsin v. Yoder decision of, 36

Youngstown Sheet & Tube Co., 89

Youngstown Sheet & Tube Co. and, 89

Supreme Court of Appeal of South Africa (SCA),

277, 278

supreme law, 278, 287

Sweden, 185

symbolic-currency argument, 254

symmetry, problems with, 53, 58

TA coherence theory, 126

Takings Clause, 324

Taliban, 41

tariffs

equalization of, 88

president’s fixing of, 88

taxation, 171

Taxpayers Protection and Balanced Budget Act

1999, 170, 172

technology, legislators and, 541

Tennessee v. Lane, 459

terrorism

laws against, 542

legislation against, 37

preventing domestic, 38

Thayer, James Bradley, 346

thin constitutions, 205

Thirteenth Amendment, 234, 255, 448

Thomas, Clarence, 455

Timsit, G., 388, 390

Title VII rules, 341, 343, 344, 347, 348

Tocqueville, Alexis de, 77

trade

agreements, 4, 7, 76, 86, 88

international, 76

legislation, 77

policy, 79–80

Trade Act of 1974, 76

transitions

legal regime, 536–537

legislation during, 534–537

transjudicial communication, 533

transnational issue networks, 533

treaty(ies)

governmental, 41

interbranch, 297, 310

legislative, 316

Nisgada’s, 528

truth

claims to, 111–113

coherence and, 126

speaking, 549

Twelfth Amendment, 241, 447

Twelve Angry Men, 548

Twenty-Fifth Amendment, 270

Twenty-First Amendment, 242, 252

Twenty-Fourth Amendment, 235, 239, 447
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UDI. See unilateral declaration of independence

ultimate rule of recognition (URR), 284, 285, 286,

291

ultra vires doctrine, 373–374

UMRA. See Unfunded Mandates Reform Act

UNESCO. See United Nations Educational,

Science, and Cultural Organization

Unfunded Mandates Reform Act (UMRA), 294, 299,

316

Uniform Commercial Code, 539

uniform declaration of independence (UDI)

Quebec’s, 484, 493, 494

Rhodesia and, 482

United Farmers of Canada, 156

United Kingdom

all-powerful legislature of, 413

Anti-Terrorism, Crime, and Security Act 2001,

542

constitution of, 159, 413

Human Rights Act (1998), 472

two-tiered legal system of, 292

United Nations, 468, 537, 561

United Nations Educational, Science, and Cultural

Organization (UNESCO), 562

United States (U.S.). See also President

Christian right and, 115

civil rights era of, 8

Congress of, 9, 37, 66, 76

constitutional scheme of, 4

constitutionalism of, 321–328, 331, 344, 450

Continental Congress, 183, 185, 196

Declaration of Independence of, 187

declining partisan loyalty in, 66

Democratic Party of, 40–41

division within, 241

equality and, 95

executive officials in, 372, 373–374
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four branches of government of, 448

fundamental commitments of, 332

gay marriage in, 132

governmental structure of, 10, 435, 445

House of Representatives of, 37, 283

individual rights in, 97

international law making of, 81

late nineteenth-century agricultural interests of,

40

modern representative government of, 43

one-party control in, 65

Philadelphia Convention, 290

populism of, 434

presidentialist system of, 378

reformers, 290

religion and, 94, 110

Second Continental Congress, 182

Senate of, 35

state/local legislatures in, 373

trade agreements, 76

ultra vires doctrine invoked by, 374

United States Constitution, 4, 36, 39, 80, 84, 139,

274. See also amendments; Article V of U.S.

Constitution; constitution

amendments cluttering of,

Article I, 82, 83, 84, 86, 141, 324, 335, 336, 447,

472

Article II, 447

Article III, 262, 284, 336, 442

Article IV, 445

Articles of Confederation, 182

beginnings of, 6, 432

breaking and entering prohibition in, 283

Child Labor Amendment, 240, 256

Civil War and, 433

Commerce Clause, 240, 261

common-law updating of, 7

Congressional engagement with, 142, 358, 397,

445–449

Debate Clause, 445

democracy and, 81

documentary premise of, 322

Due Process Clause, 240, 327

Due Process Clause (Amendment V) of, 149

Eighteenth Amendment, 242, 252

elections and, 447

Equal Protection Clause, 239, 320, 322, 327

Equal Rights Amendment, 238

Ex Post Facto Clause (Article 1, section 9) of, 149

federal structure commitment in, 148

Fifteenth Amendment, 447, 449

Fifth Amendment, 240

First Amendment, 153, 323, 446, 461, 464, 465

First Amendment of, 153, 473

Fourteenth Amendment, 235, 236, 239, 240, 255,

433, 438, 448, 457, 465

framers of, 190, 193, 195, 249, 258, 321, 323

government structured by, 452

ground rules set by, 244

Guarantee Clause, 240, 445

hearings on, 402

inadequacy of written, 327–328

institutions and, 262–267

interpretation of, 80–84, 90, 436–442

judgments of, 3

Judiciary Committee discussions on, 405

legislator’s construing of, 9

legislature’s application of, 5

legislature’s deviation from requirements of, 7

legitimacy and, 7

limited government established by, 378

limiting text of, 245

litigation involving, 2

Madison as Father of, 379

multiplicity of, 82

Nineteenth Amendment, 235, 239, 240, 447
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Nineteenth Amendment of, 235, 239

Ninth Amendment, 239

nondelegation canons inspired by,

148–149

nondelegation doctrine, 5, 139

optimal pace of change to, 257

“original,” 241

political development and written, 241

political party gap in, 446

politicizing of, 242, 245, 246

populist experiment in crafting of, 163

power limited by, 206

powers allocated by, 82

Prohibition Amendment, 268

protestant/catholic interpretations of,

215

provisions of, 8

public debates and making of, 202, 207

purpose of, 9–10, 142

rejected jurisdictional limits of, 323

reluctance to amend, 242

review of, 203

revision/implementation of, 1

right’s definitions contained in, 260

rule-of-the-game part of, 198, 205

rules of proceeding determinations of,

307

as self-binding, 22

separation of powers in, 39, 82, 205

Seventeenth Amendment of, 434

short-term policy goals of, 248

Sixteenth Amendment, 462

as Social Contract, 328

Speech Clause, 327, 445

statutes v., 7

subconstitutional processes, 244

Swedish, 185

Takings Clause, 324

thin, 205

Thirteenth Amendment, 255, 448

Thirteenth Amendment of, 234

time-out v. change in, 215

Twelfth Amendment, 241, 447

Twenty-Fifth Amendment, 270

Twenty-First Amendment, 242, 252

Twenty-Fourth Amendment, 235, 447

Twenty-Fourth Amendment of, 235, 239

Twenty-Seventh Amendment of, 234

Twenty-Sixth Amendment, 235, 447

Twenty-Sixth Amendment of, 235

Twenty-Third Amendment, 447

unwritten, 431

updating of, 230, 243, 249, 262–267,

270

U.S. scheme of, 4, 36

values of, 94, 95, 121–123

values shaped by, 214

United States v. Curtiss-Wright Export Corp., 87–88

United States v. Morrison, 457

University of Alberta Centre for Constitutional

Studies, 14

University of Mississippi, 452

updating

United States constitution, 230, 243, 249, 262,

270

upstream legitimacy, 197

URR. See ultimate rule of recognition

USA Patriot Act 2001, 542

USA Patriot Act II, 461, 464, 465

USA Today, 118

utilitarian theory, 33

utilitarianism, Benthamite, 16

vagueness doctrine, 143

value pluralism, 129–130, 133

legislative integrity v., 130

Rawl’s respect for, 133

values

Canada’s, 103

citizen’s shifting, 229

constitution’s, 94, 95, 121–123

constitution’s shaping of, 214

court articulation of constitutional, 322

deliberation about core, 121

democratic fragmentation of, 5

moral fragmentation of, 133

VAWA. See Violence Against Women Act

Venezuala, 196

Vermeule, Adrian, 359

Vermont, 333, 351–352

veto. See also Line Item Veto Act

legislative, 260, 307, 361

President’s use of, 311

of statute, 309

Vietnam War, 444, 454

Vinson v. Meritor, 343

Violence Against Women Act (VAWA), 457

Virginia Convention, 184

virtual representation, 38, 39

voters

aggregating/disaggregating, 49

Canada’s non-populist Progressive

Conservative, 161

as consumers, 157

economic restrictions on, 190

ex ante choices of, 48

informational deficits of, 51, 63, 70

institutional political knowledge of, 64

issues sticking with, 55, 59

knowledge of, 53

party difference perception by, 302

rational decisions made by, 64

responsibilities of, 126

summary affective evaluation of, 52
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legislators and ramification of, 56

roll call, 56

voting
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demands about, 19
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proportional system of, 527
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