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I. INTRODUCTION 

1. On 23 August 2001, the Dispute Settlement Body (the "DSB") adopted the 
Appellate Body Report1 and the Panel Report 2, as modified by the Appellate Body 
Report, in United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 
Products from Japan ("US – Hot-Rolled Steel ").3 At the DSB meeting of 10 Septem-
ber 2001, the United States informed the DSB, pursuant to Article 21.3 of the Under-
standing on Rules and Procedures Governing the Settlement of Disputes (the 
"DSU"), that it would implement the recommendations and rulings of the DSB in this 
dispute and that it would require a "reasonable period of time" to do so, under the 
terms of Article 21.3 of the DSU.4 
2. In view of its inability to reach an agreement with the United States on the 
period of time reasonably required for implementation of those recommendations and 
rulings, Japan requested that such period be determined by binding arbitration pursu-
ant to Article 21.3(c) of the DSU.5 
3. By joint letter of 6 December 2001, the United States and Japan notified the 
DSB that they had agreed that the duration of the "reasonable period of time" for 
implementation should be determined through binding arbitration, under the terms of 
Article 21.3(c) of the DSU, and that I should act as Arbitrator.6 The parties had indi-
cated in a previous letter that they had agreed to extend the time period for the arbi-
tration to 19 February 2002.7 Notwithstanding this extension of the time period, the 
parties stated that the arbitration award would be deemed to be an award made under 

                                                             
1 Appellate Body Report, WT/DS/184/AB/R, DSR 2001:X. 
2 Panel Report, WT/DS184/R, DSR 2001:X. 
3 WT/DS184/8. 
4 WT/DSB/M/109. 
5 WT/DS184/9. 
6 WT/DS184/11. 
7 WT/DS184/10. 
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Article 21.3(c) of the DSU. My acceptance of the designation as Arbitrator was con-
veyed to the parties by letter of 10 December 2001.8 
4. Written submissions were received from the United States and Japan on 4 
January 2002, and an oral hearing was held on 18 January 2002. 

II. ARGUMENTS OF THE PARTIES 

A. The United States 
5. The United States requests me to fix the "reasonable period of time" at 18 
months, so that that period will expire on 23 February 2003. 
6.  The United States submits that implementation will entail a multi-faceted 
process that may include extensive consultations with Congress, legislative action, 
internal analysis and revision of certain policies and practices, and a recalculation of 
the dumping margins. It anticipates that the process will require 14 months for the 
enactment of amending legislation and 4 additional months to apply this legislation 
to the anti-dumping investigation at issue. 
7. In the present case, the United States argues that the legal forms of implemen-
tation and the technical complexity of the necessary measures constitute particular 
circumstances that justify a "reasonable period of time" in excess of 15 months under 
Article 21.3(c). 
8. The United States explains that this case requires a sequential combination of 
forms of implementation. The first step involves the enactment of a statute amending 
Section 735(c)(5)(A) of the United States Tariff Act of 1930, as amended, which 
refers to the calculation of the "all others" rate. The "all others" rate is defined in this 
statute as the rate of dumping duty that is imposed on companies that were not indi-
vidually investigated. Following the enactment of the amending statute, the Depart-
ment of Commerce of the United States will be required to issue an amended deter-
mination in the anti-dumping investigation at issue. The United States maintains that 
this second step can be carried out only after enactment of this legislation, given that 
the administering authority must apply the amended statute. 
9. The United States further states that, in addition to amending the statute relat-
ing to the "all others" rate and applying it, there are other recommendations and rul-
ings to be implemented. These other recommendations and rulings are already in the 
process of being implemented and their implementation will be completed within the 
time period required to pass the legislative change mentioned earlier. As an example, 
the United States mentions the need to change the administrative practice with re-
spect to the exclusion of home market sales on the basis of the "99.5 percent" or 
"arm's length" test. No additional time is separately sought to carry out such change 
of practice. 
10. The United States submits that a period of 14 months to make the necessary 
legislative changes is reasonable in the light of the United States legal system and 
prior experience. The end of this period would correspond, according to the United 
States, to the end of the current (2002) session of the United States Congress when 
there is greater likelihood of enactment of the implementing legislation. 
11. According to the United States, a period of 14 months for implementation of 
the necessary legislation is consistent with past arbitration awards under Article 

                                                             
8 WT/DS184/12. 
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21.3(c) of the DSU. The United States points, in this regard, to the time periods set 
by the arbitrators in several previous disputes.9  
12. In describing the procedures for introduction and consideration of legislation 
in the United States Congress and the timeframe applicable to these procedures, the 
United States explains that the earliest date a bill can be introduced is during the 
month of January, when its Congress convenes. The process is complex and a bill 
must move through numerous stages, none of which has well-defined timetables. To 
illustrate the volume of its legislative business, the United States notes that a total of 
5,514 bills were introduced during the First Session of the 106th Congress and only 
170 of these bills became law. The United States points out that at every step of the 
process, legislators have the ability to control the progress of a bill or to seek addi-
tional time for its consideration. Most bills that do become law are not enacted until 
the last weeks or months of a legislative session. Fifteen of  25 major trade laws en-
acted since 1930 became law at the end or after a session of the United States Con-
gress. 
13. According to the United States, the actions that must be undertaken in the 
anti-dumping investigation at issue following enactment of the amending statute in-
clude: calculation of the "all others" rate based on the new methodology; preparation 
of a draft redetermination to provide to interested parties for comment as required 
under domestic law; issuance of a final redetermination; and, finally, correction of 
clerical errors.  
14. The United States maintains that the Agreement on Implementation of Article 
VI of the General Agreement on Tariffs and Trade 1994 (the "Anti-Dumping Agree-
ment") contains a number of due process and transparency obligations that should be 
taken into account in determining the amount of time required to issue the dumping 
redetermination. Reference is made to, for example, Articles 6.2, 6.4 and 12 of the 
Anti-Dumping Agreement. The United States stresses that these due process safe-
guards are no less significant in the context of a redetermination based on the DSB's 
recommendations and rulings and argues, therefore, that the arbitrator's award should 
respect these safeguards as reflected in United States law and regulations. 
15. The United States thus submits that the practical minimum to recalculate the 
"all others" rate and to make a draft redetermination available to interested parties is 
at least 30 days following the enactment of the amending legislation. This would be 
followed by a 30-day period to allow for comments from interested parties. Then, an 
additional time period of 30 days are required to produce a final redetermination. 
Finally, 30 days are added to make any necessary corrections. These time periods add 
up to 4 months following the 14 months required for the enactment of the amending 

                                                             
9 The United States refers to Award of the Arbitrator, Japan – Taxes on Alcoholic Beverages – 
Arbitration under Article 21.3(c) of the DSU ("Japan – Alcoholic Beverages II "), WT/DS8/15, 
WT/DS10/15, WT/DS11/13, 14 February 1997, DSR 1997:I, 3; Award of the Arbitrator, European 
Communities – Regime for the Importation, Sale and Distribution of Bananas – Arbitration under 
Article 21.3(c) of the DSU ("EC – Bananas III "), WT/DS27/15, 7 January 1998, DSR 1998:I, 3; 
Award of the Arbitrator, EC Measures Concerning Meat and Meat Products (Hormones) – Arbitra-
tion under Article 21.3(c) of the DSU ("EC – Hormones "), WT/DS26/15, WT/DS48/13, 
29 May 1998, DSR 1998:V, 1833; Award of the Arbitrator, United States – Anti-Dumping Act of 
1916 – Arbitration  under Article 21.3(c) of the DSU ("US – 1916 Act "), WT/DS136/11, 
WT/DS162/14, 28 February 2001, DSR 2001:V, 2017; and, Award of the Arbitrator, United States – 
Section 110(5) of the US Copyright Act – Arbitration under Article 21.3(c) of the DSU ("US – Section 
110(5) Copyright Act "), WT/DS160/12, 15 January 2001, DSR 2001:II, 657.  
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legislation. The United States requests, therefore, that the "reasonable period of time" 
be set at 18 months. 

B. Japan 
16. Japan submits that a period of 10 months from the date of adoption of the 
Panel Report, as modified by the Appellate Body, and up to 23 June 2002, is a "rea-
sonable period of time" for implementation by the United States of the recommenda-
tions and rulings of the DSB. 
17. According to Japan, in order to implement the rulings and recommendations 
of the DSB, the United States must:  

(i) amend the statutory provision on the "all others" rate to remove the 
requirement that these rates exclude only those margins based "en-
tirely" on the facts available;  

(ii) adopt an even-handed "arm's length" test for determining whether the 
home market sales to affiliates are made in the ordinary course of 
trade;  

(iii) recalculate Kawasaki Steel Corporation's ("KSC") dumping margin 
incorporating the new "arm's length" test and not applying adverse 
facts available to KSC's United States sales through its affiliated com-
pany in the United States;  

(iv) recalculate Nippon Steel Corporation's ("NSC") dumping margin in-
corporating the new "arm's length" test and not applying facts avail-
able (i.e., using NSC's submitted weight conversion factor); 

(v) recalculate NKK Corporation's ("NKK") dumping margin incorporat-
ing the new "arm's length" test and not applying facts available (i.e., 
using NKK's submitted weight conversion factor);  

(vi) recalculate the "all others" dumping margin incorporating the change 
in the statutory provision; and,  

(vii) redetermine whether the domestic industry is materially injured by 
reason of subject imports while ensuring that the merchant and captive 
markets are examined in a like or comparable way, and that the proper 
standard is applied to avoid attributing the effects of other causes to 
imports.  

18. Japan argues that Article 21.1 of the DSU requires "prompt compliance" with 
the recommendations and rulings of the DSB. It asserts further that the implementing 
Member bears the burden of proving that "prompt" or "immediate" compliance is 
"impracticable". Japan then refers to the arbitrator's award in Canada – Patent Pro-
tection of Pharmaceutical Products – Arbitration under Article 21.3(c) of the DSU 
("Canada – Pharmaceutical Patents ") 10, and asserts that this burden increases with 
the length of the proposed period for implementation. Japan contends that the 
United States has failed to meet this burden. 
19. Referring to the arbitrator's award in Canada- Pharmaceutical Patents 11, 
Japan argues that in an arbitration under Article 21.3(c) of the DSU, as a general rule, 
only factors relating to actual implementation within the Member's domestic legal 

                                                             
10 Award of the Arbitrator, WT/DS114/13, 18 August 2000, [DSR 2002:I, 3]. 
11 Ibid. 
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system may be considered. In past arbitrations, arbitrators have considered as rele-
vant such circumstances as the means of implementation, the complexity of the 
measures, and the existence of mandatory time limits for procedures under domestic 
law, while refusing to consider other circumstances, such as the "contentiousness" of 
the implementation, the ongoing structural adjustment or the adverse effects on do-
mestic producers and consumers within the implementing Member. Relying on these 
considerations, Japan submits that any domestic hurdles of a non-legal nature that the 
United States' implementation efforts may face are irrelevant to the analysis under 
Article 21.3(c). 
20. According to Japan, the maximum time period within which the United States 
should implement the DSB's recommendations and rulings is 10 months. The United 
States should be able to complete the amendment of its statute within a period of 
seven months from the date the DSB adopted the Panel Report as modified by the 
Appellate Body. Japan states that amendments to the "Foreign Sales Corporations" 
legislation were enacted in three and a half months from the date of introduction of 
the amending bill and that the Byrd Amendment was enacted in less than one month 
from the date it was attached to another bill. The amendment required in the present 
case to make the statute consistent with the Anti-Dumping Agreement is only the 
deletion of one word—"entirely". Japan additionally explains that in respect of the 
"arm's length" test, the United States does not need to amend its existing regulations, 
but rather needs only to correct its administrative practice. In the view of Japan, the 
United States should be able to complete this change in administrative practice 
within the seven months that Japan proposes be allocated for the enactment of the 
amending legislation.  
21. Japan contends that once the statute is amended, the United States can com-
plete the recalculations of all dumping margins within a period of one month. This 
period is similar to that used by the United States during the original less-than-fair-
value investigation. Japan does not see why the United States needs to collect new 
information to perform the recalculations; the changes needed are simple changes to 
the pertinent programming code. 
22. Japan also submits that the injury redetermination can be carried out within 
45 days after the dumping recalculation is issued. The United States International 
Trade Commission (the "USITC"), the agency responsible for performing the injury 
analysis, can begin its work immediately, even while the other agencies are carrying 
out their own tasks. The facts and analysis necessary for this purpose have already 
been established. Forty-five days is the period normally given to the USITC to take 
the dumping margins into consideration. 
23. Japan finally contends that the remaining procedures, including those required 
under United States law, can be completed within two weeks from the date the 
USITC completes its injury redetermination. These procedures include the consulta-
tions with the United States Congress required under the Uruguay Round Agree-
ments Act and the publication of the redeterminations in the Federal Register. United 
States law does not provide any maximum or minimum time periods to carry out 
these procedures. Japan requests, therefore, that the "reasonable period of time" for 
implementation of the recommendations and rulings of the DSB by the United States 
be set at 10 months from the adoption of the Appellate Body Report. 
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III. REASONABLE PERIOD OF TIME 

24. My task in this arbitration is to determine the "reasonable period of time", as 
that term is used in Article 21.3 of the DSU, for the implementation of the recom-
mendations and rulings of the DSB in US – Hot-Rolled Steel. 
25. It is useful to recall the essential principle and rule that WTO Members are 
committed to "prompt compliance" with DSB recommendations and rulings12 and 
that "prompt compliance" translates into "immediate" compliance. 13  When, how-
ever, such "immediate" compliance is "impracticable," then the Member bound to 
comply becomes entitled to "a reasonable period of time" within which to comply.14 
It is similarly salutary to recall that the 15-month period mentioned in Article 21.3(c) 
of the DSU is expressly designated as "a guideline for the arbitrator" (emphasis 
added): the "reasonable period of time" to implement panel or Appellate Body rec-
ommendations "should not exceed 15 months" from the date of adoption of the panel 
or Appellate Body Report, which period may, however, be "shorter or longer", "de-
pending upon the particular circumstances." 15  I do not see any basis for reading the 
15-month guideline as establishing a fixed maximum or "outer limit" for "a reason-
able period of time." Neither, of course, does the 15-month guideline constitute a 
floor or "inner limit" of "a reasonable period of time". In US – Hot-Rolled Steel , the 
implementation of which is involved here, the Appellate Body had occasion to inter-
pret the phrase "reasonable period" found in Article 6.8 of the Anti-Dumping Agree-
ment and "reasonable time" used in paragraph 1 of Annex II of that Agreement. "The 
word 'reasonable'", the Appellate Body stated: 

… implies a degree of flexibility that involves consideration of all of 
the circumstances of a particular case. What is "reasonable" in one set 
of circumstances may prove to be less than "reasonable" in different 
circumstances. This suggests that what constitutes a reasonable period 
or a reasonable time under Article 6.8 and Annex II of the Anti-
Dumping Agreement, should be defined on a case-by-case basis, in the 
light of the specific circumstances of each investigation. 
In sum, a "reasonable period" must be interpreted consistently with the 
notions of flexibility and balance that are inherent in the concept of 
"reasonableness", and in a manner that allows for account to be taken 
of the particular circumstances of each case.16 

26. Although, in the above excerpt the Appellate Body dealt with the Anti-
Dumping Agreement, and not the DSU, the essence of "reasonableness" so articulated 
is, in my view, equally pertinent for an arbitrator faced with the task of determining 
what constitutes "a reasonable period of time" in the context of the DSU. 
27. As already noted, the DSB adopted the Panel's recommendations as modified 
by the Appellate Body in US – Hot-Rolled Steel. The overall recommendation was 
that the United States bring its measures found to be inconsistent with the Anti-
Dumping Agreement and the Marrakesh Agreement Establishing the World Trade 
Organization (the "WTO Agreement") into conformity with its obligations under 

                                                             
12 Article 21.1 of the DSU. 
13 Article 21.3 of the DSU. 
14 Ibid. 
15 Ibid. 
16 Appellate Body Report, supra, footnote 1, paras. 84-85. 
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those Agreements. The United States measures found to be WTO-inconsistent, perti-
nent for present purposes, were the following: 

(a) the application of "facts available" to NSC, NKK and KSC in the de-
termination of the dumping margins of NSC, NKK and KSC; 

(b) Section 735(c)(5)(A) of the United States Tariff Act of 1930, as 
amended, and the United States' application of this provision in con-
nection with the determination of the anti-dumping duty rate for ex-
porters which were not individually investigated (the "all others" rate) 
in this case; 

(c) the exclusion from the calculation of normal value, as outside "the or-
dinary course of trade", of certain home market sales to parties affili-
ated with an investigated exporter on the basis of the "99.5 percent" or 
"arm's length" test; and 

(d) the application of Section 771(7)(C)(iv) of the United States Tariff 
Act of 1930, as amended, known as the captive production provision, 
in the determination in this case of injury sustained by the United 
States' hot-rolled steel industry. 

28. In Argentina – Measures Affecting the Export of Bovine Hides and the Import 
of Finished Leather: Arbitration under Article 21.3(c) of the DSU ("Argentina – 
Hides and Leather "), the Arbitrator stated that: 

[T]he non-conforming measure is to be brought into a state of con-
formity with specified treaty provisions either by withdrawing such 
measure completely, or by modifying it by excising or correcting the 
offending portion of the measure involved. Where the non-conforming 
measure is a statute, a repealing or amendatory statute is commonly 
needed. Where the measure involved is an administrative regulation, a 
new statute may or may not be necessary, but a repealing or amenda-
tory regulation is commonly required. *  
It thus appears that the concept of compliance or implementation pre-
scribed in the DSU is a technical concept with a specific content: the 
withdrawal or modification of a measure, or part of a measure, the es-
tablishment or application of which by a Member of the WTO consti-
tuted the violation of a provision of a covered agreement. (original 
emphasis)17 
_____________________ 
*The non-conforming measure might also assume other forms: e.g., an executive or 
administrative practice actually carried out but not specifically mandated or author-
ized by statute or administrative regulation; or a "quasi-judicial" determination by 
an administrative body. Since the Argentine measures involved in this arbitration 
are not of these kinds, it is not necessary to examine the requirements of compli-
ance where those other kinds of measures are concerned. 

29. In the present case, both the United States and Japan are in agreement that a 
statute appropriately modifying Section 735(c)(5)(A) of the United States Tariff Act 
of 1930, as amended, would be necessary, both to put that (a) provision and (b) the 
application thereof in the determination of the "all others" anti-dumping duty rate in 

                                                             
17 Award of the Arbitrator, WT/DS155/10, 31 August 2001, DSR 2001:XII, paras. 40 and 41. 
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the present case, into a state of conformity with Article 9.4 of the Anti-Dumping 
Agreement. 
30. There is, however, no agreement between the parties on what the amending 
statute should set forth. Japan submits that all the amending law needs to do is to 
excise one word—"entirely"—from the existing statute, that is, Section 735(c)(5)(A) 
of the United States Tariff Act of 1930, as amended. The United States believes that 
Japan's view is oversimplified and that a more complex amending statute may well 
be necessary or appropriate. However, the United States has not, at this time, deter-
mined the proper scope and specific content of the necessary legislation. The United 
States also adverts to the presence of the lacuna identified by the Appellate Body in 
Article 9.4 of the Anti-Dumping Agreement, in effect suggesting, it appears to me, 
that the amending United States legislation might also address the matter of ensuring 
that the lacuna is filled in a WTO-consistent manner.18 I do not believe that an arbi-
trator acting under Article 21.3(c) of the DSU is vested with jurisdiction to make any 
determination of the proper scope and content of implementing legislation, and hence 
do not propose to deal with it. The degree of complexity of the contemplated imple-
menting legislation may be relevant for the arbitrator, to the extent that such com-
plexity bears upon the length of time that may reasonably be allocated to the enact-
ment of such legislation. But the proper scope and content of anticipated legislation 
are, in principle, left to the implementing WTO Member to determine. 
31. There is also agreement between the United States and Japan that implement-
ing action of an administrative nature is necessary in this case. It appears that such 
administrative implementation would not require the formulation and promulgation 
of some new administrative regulation to set aside or modify a pre-existing regula-
tion. No pre-existing United States administrative regulation was found to be WTO-
inconsistent by the Panel or the Appellate Body in US – Hot Rolled Steel. Rather, the 
corrective or implementing actions by administrative officials of the United States 
will include the revision of certain calculations or determinations made by such offi-
cials by excluding from or including in such determinations certain discrete data or 
transactions. Thus, in respect of the determination of the home value of the hot-rolled 
steel products here involved, certain sales transactions between an investigated ex-
porter and its affiliated company, previously excluded under the "99.5 percent" or 
"arm's length" test applied by the United States administrative officials, would have 
to be factored in a redetermination of such home value. Again, the dumping margins 
of NSC, NKK and KSC would have to be recalculated or redetermined by, inter alia, 
replacing the "facts available" previously utilized with the data supplied by NSC, 
NKK and KSC. It may be that such redeterminations could result in consequential 
changes becoming necessary in "downstream" determinations by the same or other 
United States administrative officials or agencies. 
32. The temporal relationship between the legislative and the administrative im-
plementing actions is an important consideration in the present arbitration. The 
United States and Japan agree that the relationship is not necessarily a linear, sequen-
tial one and that some administrative actions may well be taken, or at least com-
menced, concurrently with the initiation of the legislative implementing effort.  
                                                             
18 Appellate Body Report, US – Hot-Rolled Steel, supra, footnote 1, para. 126. The Appellate Body 
noted that, "while Article 9.4 prohibits the use of certain margins in the calculation of the ceiling for 
the 'all others' rate, it does not expressly address the issue of how that ceiling should be calculated in 
the event that all margins are to be excluded from the calculation under the prohibitions". The Appel-
late Body did not address this matter, which had not been raised in the appeal.  
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33. There is, however, disagreement in respect of which administrative action or 
actions may be undertaken by the United States at the same time that its legislative 
amending process is set in motion. The United States argues that some of the admin-
istrative actions involved in implementation must be performed in a sequential order 
following the enactment of the amending statute. More specifically, the United States 
states that it cannot undertake, for instance, the recalculation of the "all others" anti-
dumping duty rate before completion of the amendment of Section 735(c)(5)(A) of 
the United States Tariff Act of 1930, as amended.19 At the same time, the United 
States states that modification of the "99.5 percent" or "arm's length" test applied in 
practice by its administrative officials has already been commenced and will be com-
pleted even before the amendment of Section 735(c)(5)(A) is done.20 
34. In support of its request for a period of 4 months to complete the administra-
tive actions necessary for implementation, in addition to the period of 14 months for 
the legislative phase of such implementation, the United States adverts to certain 
requirements of the Anti-Dumping Agreement relating to due process and transpar-
ency standards to be complied with in anti-dumping investigations carried out by the 
authorities of a WTO Member. These embrace, for instance, giving "all interested 
parties … a full opportunity for the defense of their interests" 21, including meeting 
"parties with adverse interests, so that opposing views may be presented and rebuttal 
arguments offered" 22; providing "timely opportunities" for interested parties to see 
information relevant to their cases and to prepare presentations based on that infor-
mation;23 and giving public notice and explanation of, e.g., preliminary and final 
determinations of the Member's authorities.24 The United States stresses that the 
above standards are applicable in respect of a redetermination based on the DSB's 
recommendations and rulings, and adverts to provisions of its own laws and regula-
tions said to reflect those treaty standards.25 In the light of the foregoing, "and the 

                                                             
19 United States' response to questions at the oral hearing. 
20 Ibid. 
21 Article 6.2 of the Anti-Dumping Agreement. 
22 Ibid. 
23 Article 6.4 of the Anti-Dumping Agreement. 
24 Article 12 of the Anti-Dumping Agreement. 
25 Sections 129(c) and (d) of the Uruguay Round Agreements Act in relevant part provide: 

(c) EFFECTS OF DETERMINATIONS; NOTICE OF IMPLEMENTATION.— 
 … 
 (2) NOTICE OF IMPLEMENTATION.— 
 (A) The administering authority shall publish in the Federal Register no-
tice of the implementation of any determination made under this section with re-
spect to title VII of the Tariff Act of 1930. 
 (B) The Trade Representative shall publish in the Federal Register notice 
of the implementation of any determination made under this section with respect to 
title II of the Trade Act of 1974. 
(d) OPPORTUNITY FOR COMMENT BY INTERESTED PARTIES —Prior to 
issuing a determination under this section, the administering authority or the Com-
mission, as the case may be, shall provide interested parties with an opportunity to 
submit written comments and, in appropriate cases, may hold a hearing, with re-
spect to the determination. (Exhibit 12 to the United States' submission) 

See, further, Section 123(g) of the Uruguay Round Agreements Act, which provides in relevant part: 
(g) REQUIREMENTS FOR AGENCY ACTION.— 
 (1) CHANGES IN AGENCY REGULATIONS OR PRACTICE.— In any 
case in which a dispute settlement panel or the Appellate Body finds in its report 
that a regulation or practice of a department or agency of the United States is incon-
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particular circumstances of this case where much work can be done prior to the en-
actment of any legislation", the United States submits the following breakdown of 
administrative activity it proposes to undertake following the passage of legislation: 

[A] minimum of 30 days following any legislation to make a "pre-
liminary" redetermination available to the parties (compared to 140 
days for a preliminary determination in a normal investigation), a fur-
ther 30 days to provide an opportunity for interested parties to provide 
comments (compared to 50 days for a normal investigation), 30 days 
to produce a final redetermination (including rebuttal comments, a 
hearing, and consideration of comments and views in the final deter-
mination)(a total time of 60 days from "preliminary" to "final" deter-
mination, compared to 75 days in a normal investigation), and a final 
30 days to make any necessary corrections (the same as in a normal 
investigation). This is a total of 120 days, or four months.26 

35. Japan did not address the question whether the provisions of Articles 6.2, 6.4 
and 12 of the Anti-Dumping Agreement are applicable in the context of redetermina-
tions made in the course of implementing recommendations and rulings of the DSB. I 
do not consider it necessary to pass upon that question in this arbitration. It seems 
sufficient to note that, upon the assumption they are here applicable, Articles 6.2, 6.4 
and 12 do not establish any minimum or maximum time periods for carrying out the 
steps respectively contemplated by those Articles. It may also be noted that Section 
123(g) of the United States Uruguay Round Agreements Act establishes conditions 
or requirements for modification of an administrative practice found by a panel or the 
Appellate Body to be WTO-inconsistent, but not minimum or maximum time periods 
for each step.27 Section 129 of the same United States statute, sets time limits for 
actions by the USITC and the United States Department of Commerce (as "adminis-
tering authority") that would render previous actions or determinations WTO-
consistent.28 For the USITC, the time-limit is 120 days; for the "administering author-

                                                                                                                                         
sistent with any of the Uruguay Round Agreements, that regulation or practice may 
not be amended, rescinded, or otherwise modified in the implementation of such 
report unless and until — 

… 
 (C) the head of the relevant department or agency has provided an oppor-
tunity for public comment by publishing in the Federal Register the proposed modi-
fication and the explanation for the modification;  

… 
 (F) the final rule or other modification has been published in the Federal 
Register. (Exhibit 1 to the United States' submission.) 

26 United States' submission, para. 45. 
27 Section 123(g)(2) provides that the final rule or modification may not go into effect before the 
end of a 60-day period beginning on the date on which consultations under paragraph (1)(E) begin, 
unless the President determines that an earlier effective date is in the United States' national interest. 
The consultations contemplated in (1)(E) are between the United States Trade Representative and the 
relevant department or agency head, and the appropriate congressional committees on the proposed 
contents of the modified practice. (Exhibit 1 to the United States' submission) 
28 Sections 129(a) and (b) provide in relevant part: 

(a) ACTION BY UNITED STATES INTERNATIONAL TRADE 
COMMISSION.—  

… 
 (4) COMMISSION DETERMINATION.— Notwithstanding any 
provision of the Tariff Act of 1930 or title II of the Trade Act of 1974, if a majority 
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