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Judiciary Act of 1789, absent in,
119–120

state courts, 122–123

Federal Rules of Appellate Procedure,
19

Federal Rules of Civil Procedure
adoption of, 129

class actions under, 182

historical development of, 19, 128–129

1938 Rules, 182

uniformity of law, effect on, 129

Federal Rules of Criminal Procedure, 19

Federal Rules of Evidence, 19–20

Federalism, 103–133

Australia, in, 133

Canada, in, 131, 132, 133

comparative law analysis, 131–133
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Federalism (cont.)
criminal law and, 189–191

diversity jurisdiction (See Diversity
jurisdiction)

diversity of common law resulting
from, 39

Eleventh Amendment, 155

European Union and, 112

federal question jurisdiction
federal courts possessing, 119

Judiciary Act of 1789, absent in,
119–120

state courts, 122–123

Germany, in, 131, 132–133

harmonization of law and decline of,
39–40

hierarchy of legislation under, 14

interaction between federal and state
systems, 120–131

interstate commerce, regulation of,
108–116 (See also Interstate
commerce, regulation of)

judicial review and, 141

other modern democracies
contrasted, 103–104, 131–133

overview, 103–104

sovereignty of original colonies,
importance of, 103, 104

Stare decisis, effect on, 10

Supreme Court, necessity of in
federal system, 140

Switzerland, in, 131, 285

world legal order, as reason for
lateness of American influence
on, 274, 275–276, 277, 285–286

Federalists, 108, 142, 144

Field, David Dudley, 4, 16–17, 128

Fifteenth Amendment, 136, 137,
148

Fifth Amendment, 147, 148, 149, 159,
190, 191, 193, 200, 208, 242

Financial markets and influence of
American law on world legal
order, 286

Financial transactions and effect on
influence of American law on
world legal order, 278–280

Finding American law, 23–26 See also
Legal research

First Amendment, 147–148

Florida
death penalty in, 203

2000 Presidential election and,
157–158

Foreign judgments. See Recognition
and enforcement of foreign
judgments

Fourteenth Amendment, 136, 137, 146,
148, 149, 155, 157, 158, 191, 192, 193,
199, 200, 202–203, 212, 232,
242

Fourth Amendment, 159, 191, 193

France
administrative courts in, 163–164

American jury trial system, influence
of, 286

collegial courts versus single-judge
courts, 175

concentrated trials, move toward in,
172

consideration in, 100

influence of law, 274

legal realism in, 250

Fraud, punitive damages for, 180

Freedom of assembly, 149

Freedom of press, 149

Freedom of speech, 149

Full Faith and Credit Clause, . See also
Recognition and enforcement of
foreign judgments, 232, 237, 239

Gender, excluding jurors for, 211–212

Germany
acceptance of offers, comparative law

analysis, 78–82

administrative courts in, 163–164

American antitrust law, influence of,
286–287
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attorney fees in, 268

class actions in, 186

collegial courts versus single-judge
courts, 175

concentrated trials, move toward in,
172

consideration in, 100

constitutionalism in, 277

discontinuous trials in, 169, 173

federalism in, 131, 132–133

German Civil Code, 78–79, 80, 81

German Constitutional Court,
comparative law analysis, 160,
161

influence of law, 274, 276–277

legal realism in, 250

offers, comparative law analysis,
78–82

UCC, influence of law on,
276–277

Gift contracts, unenforceability, 87

Gift-promises, unenforceability, 95,
100, 101–102

Gramm-Rudman Act. See Balanced
Budget and Emergency Deficit
Control Act of
1985

Grand juries, 196–198

criticism of, 198

current state of, 197

English common law as source of,
197

historical background, 206–207

indictment, 197–198

“no bill,” 198

proceedings before, 197–198

requirement of, 196–197

Gross negligence, punitive damages for,
179, 180

Guantanamo Bay, 284, 294

Gun-Free School Zones Act of 1990,
115, 116

Guns on school premises, regulation of,
116

Habeas corpus, 147, 192

Hague Conference on Private
International Law, 238–239, 284

Hague Evidence Convention on the
Taking of Evidence Abroad,
246, 247, 248

Harmonization of law, 39

Harvard University, 37, 38, 251, 255, 256,
260

Hawaii, death penalty never adopted in,
202

Health insurance, personal injury
litigation contrasted with, 163

Hearsay rule, 217–218

Hierarchy of authority
administrative regulations, 14

executive orders, 14

federal legislation, 14

state legislation, 14–15

treaties, 14

Holdings, 11–12

Holmes, Oliver Wendell, Jr., 37, 38, 127,
241, 250

Hughes, Charles Evans, 129, 155

Human rights law, expansiveness of
American jurisdiction in,
283–284

“Hung juries,” 221

Illinois, suspension of death penalty
sentences in, 204

Immigration and Nationality Act, 152

Immigration law, setting aside of
deportation suspensions by
Congress, 153

Impairment of contracts, 147

Indictment, 197–198

Individual rights, 146–149

original form of Constitution, lack of
protection in, 146–147

personal rights, 149

recent focus on, 135, 146

Infancy, promises regarding obligations
incurred on, 89, 90
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Inquisitorial principle, 168–169

Instructions to jurors, 219–220

Internal Revenue Code, 6

International commercial arbitration,
protection from adjudicatory
jurisdiction through, 246

International Court of Justice, 293

International law. See also World legal
order and American law

reluctance of US to accept, 291, 293

International Monetary Fund (IMF)
and influence of American law
on world legal order, 280–281

Interrogatories to jurors, 219

Interstate commerce, regulation of,
108–116

areas of state concern and, 112

cigarette manufacturers, 114

deference to courts, 113

discrimination in favor of local
commerce, 112

early reluctance of Congress to exert
power, 111–112

Gibbons v. Ogden, 109–111, 146

guns on school premises, 115–116

health, state laws protecting,
112–113

Lopez; United States v., 115–116

New Deal legislation, 114–115

overlapping federal and state
regulation, 113–114

overview, 109

police powers of states and, 112–113

recent limits on Congressional
power, 115–116

sensitivity to state interests, 115

steamship monopolies, 109–111

taxation and, 113

UCC, reasons for refraining from
adopting at federal level, 115,
130–131

Iraq War, 284, 294

Isolationism of US and world legal
order, 291–292

Jackson, Andrew, 154

Japan
American jury trial system, influence

of, 286

German law, influence of, 276

Jefferson, Thomas, 108, 142, 154

“Judge-made” law, authority for, 37

Judges, 269–272

election of state court judges, 270

jury trials, role in, 224–226

legal background of, 264

Missouri Plan, 270

qualifications of, 269–270

selection of
federal judges, 270

political considerations in, 271

state court judges, 270–271

Supreme Court Justices, 270

strengths and weaknesses of, 271–272

tenure of, 271

Judicial branches
federal courts (See Federal courts)
state courts, 116–117 (See also State

courts)
Judicial decisions

advisory opinions, reluctance to issue,
12

common law
authority for, as, 27

importance in, 7

detailed reasoning of opinions, 7

dicta, 11

facts of case, limited to, 159–160

holdings, 11–12

“judge-made” law, authority for, 37

legislation, overruling through
comparative law analysis, 10–11

Constitutional matters, 11

overview, 45

organization of, 7

particular case, effect on, 8–9

publication of, 7

res judicata, 13

retroactive effect, 13
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role in creating law, effect of state
legislatures on, 6

stare decisis (See Stare decisis)
Judicial review, 140–145

comparative law analysis, 159

establishment of, 134

federalism and, 141

mandamus, legislation conferring
Supreme Court jurisdiction to
grant, 144

Marbury v. Madison, 142–145

separation of powers and, 141

stare decisis, constrained by, 159

world legal order, influence of
American law on, 286

Judiciary Act of 1789, 107, 118, 119, 120,
122, 123, 125–126

Judiciary Act of 1790, 142, 144

Jurisdiction
adjudicatory jurisdiction, 241–246

(See also Adjudicatory
jurisdiction)

diversity jurisdiction (See Diversity
jurisdiction)

federal question jurisdiction
federal courts possessing, 119

Judiciary Act of 1789, absent in,
119–120

state courts, 122–123

mandamus, legislation conferring
Supreme Court jurisdiction to
grant, 144

minimum contacts jurisdiction, 242

world legal order, American
jurisdiction and

expansiveness of jurisdiction,
282–283

human rights law, 283–284

products liability, 283

Jury nullification, 201–202,
207–208

Jury trials, 206–230

admissibility of evidence in, 216–217

adversarial legalism and, 166–167

American Revolution and, 208

appellate review, difficulty of
obtaining, 228

applying law in, 219–220

arbitration and, 228

attorneys, role of, 226–227

Batson v. Kentucky, 211–212

cigarette manufacturers, 229

common law, prevalence in, 1–2

communication with jurors, 213

competence of jurors, 214

complexity of cases and,
215–216

concentrated trials, role in, 167–168,
172

confrontation of witnesses in, 217

Constitutional guarantee of, 208

costs of, 228

criminal law, in, 200–202 (See also
Criminal law)

cross-examination in, 217

de Tocqueville on, 208

decline in use of, 227–228

deference to verdicts on appeal,
222–223

deliberations, 220–222

directed verdicts in, 222

economic regulation and, 228–229

English common law as source of,
200, 206

environmental law, 229

equity courts for matters
inappropriate for, 2–4

excuse or exemption from serving on
jury, 210

exhibits, use by jurors, 214–215

fact-finding role, judicial deference
to, 224–226

forepersons, 220–221

future trends
criminal law, in, 230

overview, 227–230

gender, excluding jurors for,
211–212
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Jury trials (cont.)
grand juries, 196–198 (See also Grand

juries)
hearsay rule, 217–218

historical background, 206–209

“hung juries,”, 221

independence of juries, 207–208

instructions to jurors, 219–220

interrogatories, 219

judges, role of, 224–226

knowledge of jurors, 209–210

Korea, attempts to introduce in,
290–291

motions in limine in, 218, 225

note-taking by jurors, 213

number of jurors, 209

objections in, 218, 225

“one day-one trial” method, 210–211

oral nature of proceedings, 213

original form of Constitution, under,
147

peremptory challenges, 211–212

petit juries, 207

pharmaceutical companies, 229

plea bargaining and, 228

pool for selection of jurors, 210

presentation of cases by attorneys,
226–227

products liability, 229

punitive damages, deference to juries,
181

questions submitted by jurors,
213–214

race, excluding jurors for, 211–212

representation of community, 212

right to jury trial not attaching to
matters historically within law
of equity, 4

Ring v. Arizona, 230

scrutiny of decisions, limits on,
222–224

selection of jurors, 211

settlement and, 228

sexual harassment, 229–230

state courts, in, 117, 208–209

summary judgments in, 222, 224

unavailability of retrying case on
appeal, 2

unpredictability of, 228

verdicts, 222

world legal order, attempts to
introduce in, 286, 290, 296

Justinian, 28

Kent, James, 22, 36

Korea
American jury trial system, attempts

to introduce, 286, 290–291, 296

German law, influence of, 276

Langdell, Christopher Columbus, 256,
257

Law firms, 264–265

Law of equity
class actions, as source of, 182

common law, relationship with, 3

continuing distinction from common
law, 4, 35

development of, 2

maxims of equity, 3

merger with common law, 4

right to jury trial not attaching to
matters historically within, 4

specific performance of contracts at, 3

Law reviews
legal education, as aspect of, 259–260

legal research in, 24

source of American law, as, 23

Law schools, 251–262

ABA accreditation, 252–253

academic focus, 255

admission to bar, 262

admission to schools, 253–254

apprenticeship as alternative to, 251

bar examinations, 262 (See also Bar
examinations)

case method, 256–258

clerkships, 261–262
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clinical legal education, 258–259

colonial America, legal education in,
251

cost of, 254

curricula, 254–256

discussion method, 256–258

distinguishing prior cases, training
in, 44

employment interviews, 261

examinations, 260

foreign jurists, interest of, 289–290

“free standing” law schools, 251–252

grading, 260–261

harmonization of law, effect on, 39

historical background, 251

importance of in development of law,
38

law reviews as aspect of legal
education, 259–260

legal work during, 261

postgraduate nature of, 252

private law schools, 252–253

professional focus, 255

Socratic method, 256–258

state law versus national law focus, 253

teaching methods, 256–258

transition to practice of law, 261–262

university setting, rise of, 251–252

League of Nations, 292

Legal aid, 266–267

Legal education. See Law schools
Legal philosophy, 249–250

comparative law analysis, 249–250

critical feminist theory, 38

critical legal theory, 38, 250

critical race theory, 38

legal realism, 37–38, 41–42, 250

natural law, 37, 41

Legal profession, 263–272

ABA and, 266

access to justice and, 266–268

admission to bar, 262

attorney fees, 268–269 (See also
Attorney fees)

bar examinations, 262 (See also Bar
examinations)

class actions, role in, 184

clerkships, 261–262

colonial America, in, 34

concentrated trials, role in, 174–175

defense attorneys, 199–200

discontinuous trials, role in, 176–177

employment interviews, 261

foreign jurists, interest of, 289

government service, 264

government support for legal aid,
266–267

indigent criminal defendants,
attorneys for, 193, 195, 267

judges, 269–272 (See also Judges)
jury trials, role in, 226–227

law firms, 264–265

law schools, 251–262 (See also Law
schools)

legal aid, 266–267

political and civic prominence of,
263–264

pro bono publico work, 267

proposed reforms regarding access to
justice, 267–268

prosecutors (See Prosecutors)
public defenders, 267

specialization, 263

state bar associations, 266

state regulation of, 265–266

unitary nature of, 263

volunteer work, 267

Legal realism, 37–38, 41–42, 250

Legal research, 23–26

American Digest System, 25

analysis of decisions, 26

“cases in point,” 24

computer research, 8, 25

judicial decisions, finding, 23

jurisdiction, determining, 23–24

law review articles, in, 24

reading decisions, 25

Restatements of Law, in, 24
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Legal research (cont.)
Shepard’s Citations, 25–26

statutes, finding, 24

treatises, in, 24

West Key Number system, 25

Legal scholarship
emergence of, 36–37

law reviews
legal education, as aspect of,

259–260

legal research in, 24

source of American law, as,
23

Restatements of Law (See
Restatements of Law)

treatises (See Treatises)
Legal unity and diversity jurisdiction,

124–125

Legislation
charitable immunity doctrine,

effect of legislative inaction on,
45–46

civil law systems
as authority for, 27

conception of, 16

codification of
Field, attempts by, 16–17

Pomeroy, attempts by, 17–18

United States Code Annotated,
18

common law conception of, 15, 16

failure to overrule case law as
acceptance of common law,
45

hierarchy of authority
federal legislation, 14

state legislation, 14–15

judicial overruling of, 140–145 (See
also Judicial review)

limit on power of judges, as, 37

overruling of judicial decisions
through

comparative law analysis, 10–11

Constitutional matters, 11

overview, 45

primacy as source of law, 14

stare decisis, applicability to
interpretation of, 15–16

strict construction of, 15

Legislative branches
Congress, 105–107 (See also Congress)
state legislatures (See State

legislatures)
“Legislative veto,” 152–153

Limitations periods, promises made
beyond running of, 89, 90

Lincoln, Abraham, 136, 154

Llewellan, Karl, 18, 277

Lord Coke, 15

Lord Mansfield, 90, 91

Lord Wright, 99

Loss of consortium
ALI position on, 53

child recovering for physical injury to
parent, judicial extension of
doctrine to, 56–59

common law process, example of,
47–70

defined, 47

economic injury to spouse, recovery
limited to

dissent in initial decision, 50–52

existing doctrine, 47–48

initial challenge to, 48–50

initial decision upholding, 50

legislative inaction regarding, 53

public policy considerations,
52–53

subsequent decision overturning,
53–56

parent recovering for physical injury
to child

denial of judicial extension of
doctrine to, 59–64

judicial interpretation of new
doctrine, 65–66

legislative extension of doctrine to,
64–65

retroactive application of new
doctrine, 66–69
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Restatements of Law, position
of, 53

Lugano Convention, 238

Madison, James, 142, 143

“Mailbox” rule, 77, 78

Maine
death penalty abolished in, 202

judges, selection of, 270

Mandamus, 142–145

Marshall, John, 12, 108, 110, 111, 134, 142,
143, 144, 145, 146, 154, 210

Mass torts and comparative law, 75

Massachusetts
Constitution, 4, 5

death penalty, failure to reinstate in,
204

loss of consortium, example of
common law process, 47–70 (See
also Loss of consortium)

Maxims of equity, 3

Media, influence on world legal order,
289

Mentally retarded persons and death
penalty, 204

Michigan, death penalty abolished in,
202

Minimum contacts jurisdiction, 242

Minors and death penalty, 204

Missouri Plan, 270

Mixed gifts, unenforceability, 88–89

Model Laws, effect on harmonization
of law, 39

Model Penal Code, 188

Moral obligations, unenforceability, 90

Motions in limine in jury trials, 218, 225

Murder
common law, 188

post-conviction review, 193

National Conference of Commissioners
on Uniform State Laws, 18, 40,
129, 130

National Reporter System, 7

NATO, 292

Natural law, 37, 41

Necessary and Proper Clause, 106

New Deal legislation
delegation doctrine and, 154

interstate commerce, regulation of,
114–115

striking down of, 134

yielding of judicial power to, 155

New York
Code of Civil Procedure of 1848, 4, 16

Constitution of 1846, 4

New York Convention, 238

“No bill,” 198

Nominal consideration, 95–96, 101, 102

Objections in jury trials, 218, 225

Offers, 76–82

comparative law analysis, 78–82

duration of, 76–77

preliminary negotiation,
distinguishing, 76

promissory estoppel, effect of, 77

revocation of, 77, 78

subsequent agreements, effect of, 77

UCC, under, 77

Options, unenforceability, 87, 95, 100

Oregon, death penalty abolished in,
202

Output contracts, unenforceability, 87,
100–101

Parol evidence rule, 98

Party-presentation
concentrated trials, in, 170, 175

discontinuous trials, in, 170

Party-prosecution
concentrated trials, in, 170, 175

discontinuous trials, in, 170

Patent law, federal court jurisdiction,
122

Penn, William, 207

Personal injuries
comprehensive health insurance

contrasted with litigation-
dominated system, 163
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Personal injuries (cont.)
continued importance of common

law, 47

government compensation
contrasted with
litigation-dominated system, 163

litigation, preference for, 163

Petit juries, 207

Pharmaceutical companies and jury
trials, 229

Philippines, expansiveness of American
jurisdiction in human rights law
and, 284

Piracy, common law, 187

Plea bargaining
criminal law, in, 195

jury trials and, 228

Pleadings, 166

common law, 171

concentrated trials, in, 171

discontinuous trials, in, 171

Pluralism in colonial America, effect of,
33–34

Pollution and comparative law, 75

Pomeroy, John Norton, 17–18

Post-conviction review, 192–193

Pre-interrogation warnings, 193

Precedential value of judicial decisions.
See Stare decisis

President, 107

executive privilege, 150–152

federal judges, selection of, 270

steel mills, seizure of, 150

Supreme Court Justices, selection of,
270

Pretrial proceedings
concentrated trials, in, 171–172, 173

discontinuous trials, in, 171–172, 173

Primogeniture, rejection of in America,
34

Private international law
adjudicatory jurisdiction, 241–246

(See also Adjudicatory
jurisdiction)

choice of law, 233–237 (See also
Choice of law)

overview, 231

recognition and enforcement of
foreign judgments, 237–241 (See
also Recognition and
enforcement of foreign
judgments)

state courts, in, 231–232

Private Securities Litigation Reform
Act of 1995, 185

Pro bono publico work, 267

Probable cause, 194

Probate law, declining importance of
common law in, 47

Products liability
comparative law analysis, 75

foreign defendants, expansiveness of
American jurisdiction, 283

jury trials and, 229

Promissory estoppel
continued importance of common

law, 47

offers, effect on, 77

Prosecutors, 196–200

advantages of, 199–200

discretion of, 196

immunity of, 196

legal background of, 264

qualifications of, 196

Public defenders, 267

Public law
declining importance of common law

and, 46–47

distinction between American and
English law, 35

Public policy, role of in reasoning and
analysis in common law, 40–42

consideration and, 41

contract law, in, 41

legal realism and, 41–42

natural law and, 41

Punitive damages, 179–181

assault, for, 180
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civil law systems, in, 179

Constitutional limits on, 180–181

conversion, for, 180

deference to juries, 181

deterrence as rationale for, 180

egregious tortious conduct required,
179–180

English common law as source of,
179

excessive awards, 181

fraud, for, 180

gross negligence, for, 179, 180

incentive to seek redress, as, 180

policy considerations, 181

variation in rules regarding, 179

Questions of law, appellate review
limited to, 2

Race, excluding jurors for, 211–212

Reasonable doubt standard, 194,
200–201

Reasoning and analysis in common law,
40–46

automobile accidents, precedential
value in cases involving, 43, 44

binding nature of precedent, 43

charitable immunity doctrine, effect
of legislative inaction on, 45–46

civil law systems contrasted, 27–28, 40

dicta, 42–43

distinguishing prior cases, 43–44

facts of case, holdings limited to,
42–43

factual distinctions, importance of, 40

general application, 42

hierarchical precedence of cases, 42

loss of consortium, example of
common law process, 47–70 (See
also Loss of consortium)

narrow scope of holdings, 42–43

overruling cases, 45

public policy, role of, 40–42 (See also
Public policy, role of in

reasoning and analysis in
common law)

stare decisis (See Stare decisis)
Recognition and enforcement of

foreign judgments, 237–241

England, negotiations for
Convention with, 237–238

Full Faith and Credit Clause, under
default judgments and, 240

jurisdictional findings and, 240

overview, 237, 239, 241

public policy exception, 240

state law, effect on, 232

strong state concerns and, 240

Thomas v. Washington Gas Light
Co., 240–241

workers’ compensation and,
240–241

Hague Conference on Private
International Law, 238–239, 284

international, 237–239

interstate, 239–241

New York Convention, ratification
of, 238

proposed federal legislation
regarding, 239

state courts, in, 232, 237

Regulations. See Administrative
regulations

Republicans, 142, 144

Requirements contracts,
unenforceability, 87, 100–101

Res judicata, 13

Restatements of Law
charitable subscription, on, 92, 93

choice of law under, 234

consideration, on, 83–84

development of, 20–21

harmonization of law, effect on, 39

influence of, 21–22

legal research in, 24

loss of consortium, position on, 53

nominal consideration, on, 95–96

parol evidence rule, 98
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subject matter, 21

UCC, influence of, 15
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13

Roman law
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Corpus juris civilis, 28, 31

historical background, 28

influence of, 274
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Roosevelt, Franklin, 115, 134, 135, 154, 155

Roosevelt, Theodore, 154

Rules of court. See Court rules
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jury trial system in, 286, 296
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Brown v. Board of Education, 136, 149

desegregation of, 136, 149

Scott, Austin, 22

Seals, 95, 101, 102

Searches and seizures, unlawful, 191,
193–194
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Separation of powers, 149–154

Bowsher v. Synar, 153, 154
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General, 153–154
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judicial review and, 141
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Seventh Amendment, 223

Sexual harassment and jury trials,
229–230

Shepard’s Citations, 8, 25–26

Sherman Act, 122

Sixteenth Amendment, 155

Sixth Amendment, 191, 193, 202, 212, 217

Slavery, 135–136

Civil War and, 135, 136

Dred Scott v. Sanford, 135–136, 154

Thirteenth Amendment banning,
136, 148

Socratic method, 256–258

Sources of American law, 1–26

common law, 27–70 (See also
Common law)

court rules (See Court rules)
English common law, 1

judicial decisions (See Judicial
decisions)
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legislation (See Legislation)
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Constitutional matters, power of

legislatures to override judicial
decisions, 11

courts bound by own decisions, 9–10

differing views regarding, 10

federalism, effect on, 10

hierarchical principle, 9

judicial innovation and, 36
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legislatures overriding judicial
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Constitutional matters, 11

limits on, 11

multiple grounds, decisions based on,
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overview, 9
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State constitutions
criminal law, protections regarding,

192

English common law, reception of, 33
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jury trials in criminal law,
incorporation of, 200

retroactive application of statutes
under, 67

rise of, 5

state courts, authority of based in,
116

state legislatures, as foundation of, 5

State courts, 116–117

adjudicatory jurisdiction in, 232

appellate courts
scope of review, 117

structure, 117

choice of law in, 232

conflict of laws in, 231–232

criminal jurisdiction, 121, 189

domestic relations jurisdiction, 121

exclusive jurisdiction, 121

federal issues, determining, 120, 121

federal question jurisdiction, 122–123

judges, selection of, 270–271

jury trials in
criminal law, in, 200

overview, 117

private international law in, 231–232

recognition and enforcement of
foreign judgments in, 232, 237

removal of federal court actions to,
121

rules from other legal orders,
application of, 121, 122

state constitutions, authority of based
in, 116

structure of court systems, 117

ultimate review of issues, 121

State Department, promotion of
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State executive branches, 107

State legislatures
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effect of legislative inaction on,
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legislation as acceptance of
common law, 45

hierarchy of legislation, 14–15

judicial role in creating law, effect on,
6
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inherently unenforceable agreements
under, 86
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109–111

Steel mills, Presidential seizure of, 150
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Story, Joseph, 22, 36, 37, 126, 255

Strict construction of legislation, 15

Summary judgments, 222, 224

Supremacy Clause, 141

Supreme Court
abortion, political considerations in

decisions on, 157

advisory opinions, refusal to issue, 139

Article III of Constitution, under, 107

“case or controversy” requirement,
138, 139

civil rights, activism regarding, 155

class actions, effect of, 140
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jurisprudence regarding, 145–146

(See also Interstate commerce,
regulation of )

common law, reliance on, 156

comparative law analysis, 159–161
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resolving, 137

“court packing plan,”, 134–135, 154, 155

criminal law, certiorari regarding,
192

declaratory judgments, effect of,
139–140
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economic regulation and, 134–135
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individual rights, 146–149 (See also
Individual rights)
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legitimacy of Court, 139

Justices, selection of, 270
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New Deal legislation, restraint
regarding, 155
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138–139
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directed to, 155

overview, 118

political considerations on, 138, 156,
157

relaxation of procedural restraints,
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154–158

separation of powers and, 149–154

(See also Separation of powers)
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for, 140

supremacy of Constitution, role in
maintaining, 137

uniform interpretation of federal law,
role in assuring, 137

Surprise, problem of, 170–174
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Sixteenth Amendment, 155
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Thirteenth Amendment, 136, 148

Tort law
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law, 47
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Treason, 147
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England compared, 22

influence of, 22–23
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Truman, Harry, 150
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Twelve Angry Men, 221

Twenty-Sixth Amendment, 155

2000 Presidential election, 157–158,
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adjudicatory jurisdiction for
recovery of unpaid
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Unenforceability of contracts, 85–96
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dangerous agreements, 85
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evidentiary policy, 85

extrinsic elements rendering
agreements enforceable
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released or satisfied obligations,
promises regarding, 89–90

Restatements of Law on, 90, 92, 93

Statute of Frauds and, 87–88

inherently unenforceable agreements
ambiguity, for, 87

compromise agreements, 87

contract adjustments, 87

economic terms, delineating
agreement in, 86
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rendering, 86–87
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options, 87

output contracts, 87

overview, 85–87

requirements contracts, 87

socioeconomic reasons, 87
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bankruptcy law, 280, 286

choice of law and, 283

civil procedure
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296
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294
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