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INTRODUCTION

Arbitral tribunals and ad hoc committees set up under the Convention on the
Settlement of Investment Disputes between States and Nationals of Other States
administered by the International Centre for Settlement of Investment Disputes
have produced a large number of awards and decisions. In recent years, through
the Additional Facility mechanism, their number has increased substantially, and
their contribution to both the substance of international investment law and the
procedure of international arbitration grows in importance. Chapter 11 arbitration
under NAFTA will increasingly contribute its share; so too do the increasing num-
ber of ad hoc arbitral decisions under bilateral and regional investment treaties.
Moreover many of these cases raise vital issues of investment protection and relate
to fundamental questions of the relations between national and international law.

Article 48(5) of the ICSID Convention provides that the Centre shall not publish
an award without the consent of the parties thereto. In the absence of an official
series of reports of these texts, a number have appeared unofficially, from time to
time, in a variety of publications in different parts of the world. For those who wish
to refer to these awards and decisions in a systematic manner, this diffusion has
been a source of difficulty which has only been partially remedied by the provision
of selected decisions on the ICSID website. There remains considerable value in
collecting and presenting this material in a single publication accompanied by
summaries, tables of cases and with a detailed cumulative index. Some of the texts
have previously been available only in French or Spanish, and it has been thought
desirable to make these available in English.

The novelty and importance of the concepts introduced and applied within ICSID,
and more generally in the field of international investment arbitration, fully warrant
the ever-growing literature dedicated to them. It is our hope that the present series
will encourage even greater use of this developing system.

James Crawford
Karen Lee

Lauterpacht Research Centre for International Law
University of Cambridge

August 2004

X
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EDITORIAL NOTE

The ICSID Reports contain decisions rendered by arbitral tribunals and ad hoc
committees set up within the framework of the Centre established pursuant to
the ICSID Convention (including those rendered by ICSID tribunals established
pursuant to bilateral investment treaties) and other decisions, whether judicial or
arbitral, relating to such proceedings. These are accompanied by a full scholarly
apparatus and index.

Volume 1 contains, in addition to the Basic Texts of the ICSID system, decisions
in cases commenced during the period 1972 to 1981. Volume 2 contains material
relating to proceedings commenced between 1981 and 1983, and Volume 3 con-
tains the first three proceedings commenced in 1984. Volume 4 contains the texts
of decisions and awards relating to ICSID cases commenced between 1984 and
1992. Volume 5 contains available texts of decisions and awards for proceedings
commenced between 1992 and 2000, and Volume 6 contains those commenced
between 1995 and 2001. Volume 7 contains decisions and awards for arbitration
proceedings commenced between 1997 and 2002. Volume 8 contains decisions
and awards for arbitration proceedings commenced between 1996 and 2002. These
cases are printed in chronological order according to the date of the main award or
the date of the first reported stage of proceeding. All the proceedings relating to any
given case are, so far as possible, assembled together in their own chronological
order.

The awards and decisions in these Reports are reproduced, to the greatest extent
possible, in the form in which they were handed down. Editorial intervention is
limited to the introduction of a summary and of a bold-letter rubric at the head of
each case. These are followed by the full text of the original decision, if available,
or its translation. No attempt has been made to tamper with the texts by purporting
to correct any errors or clarify obscurities of expression.

Attempts have been made to obtain the full text of all awards and decisions.
Where only excerpts are available these have been reproduced. Any omission of
material is indicated either by a series of dots or by the insertion of a sentence in
square brackets stating the nature of the passage which has been omitted. Should
the full text of a previously excerpted or omitted decision or award subsequently
become available it will be published in a later volume in the series.

Bold-letter headings preceding each case indicate the main points of law involved
in the decision. These entries are also collected in a digest at the beginning of the
volume.

The source of the material in this volume is indicated at the end of each case.
Where the material has been published in more than one language, one publication
in each language is listed. The language of the original decision is also mentioned.

Various tables are printed at the beginning of each volume: an alphabetical table
of cases reported in the volume, a consolidated alphabetical table of all the cases
so far reported and a digest of the cases reported in the volume.

X1
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xii EDITORIAL NOTE

An index (consolidated in each succeeding volume) is published at the end of
each volume.

Occasionally, material relating to arbitral proceedings, such as select bibliogra-
phies or an article summarizing a decision not yet in the public domain, will be
published as an Annex at the end of a volume.
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Salini Costruttori SpA and Italstrade SpA v. Kingdom of Morocco
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Award, 5 April 1994 5,4
SGS Société Générale de Surveillance SA v. Islamic Republic of
Pakistan (ICSID Case No. ARB/01/13) 8,383
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SGS Société Générale de Surveillance SA v. Republic of the Philippines

(ICSID Case No. ARB/02/6) 8,515
Decision on Objections to Jurisdiction, 29 January 2004 8,518

Declaration, 29 January 2004 8, 568

Société Ouest Africaine des Bétons Industriels [SOABI] v. State of

Senegal (ICSID Case No. ARB/82/1) 2, 164
Jurisdiction, 1 August 1984 2,175
Award, 25 February 1988 2,190

Dissenting Opinion, 25 February 1988 2,277

Declaration of the President of the Tribunal, 25 February 1988 2,333
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Netherlands, District Court, Amsterdam, 12 July 1984 3,92
France, Cour de cassation, Paris, 6 January 1987 3,96
Jurisdiction (No. 1), 27 November 1985 3,101
Jurisdiction (No. 2), 14 April 1988 3,131
Dissenting Opinion, 14 April 1988 3,163
Award, 20 May 1992 3,189
Dissenting Opinion, 20 May 1992 3,249
Tanzania Electric Supply Company Limited v. Independent Power
Tanzania Limited (ICSID Case No. ARB/98/8) 8, 220
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Vacuum Salt Products Limited v. Government of Republic of Ghana
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Award, 16 February 1994 4,329
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(ICSID Case No. ARB(AF)/98/2) 5,443
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Dissenting Opinion, 2 June 2000 5,462
(ICSID Case No. ARB(AF)/00/3) 6, 538
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Decision on Annulment, 5 February 2002 6, 129
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Annulment

Grounds for annulment of award by national court — Article 34 of UNCITRAL
Model Law

United Mexican States v. Feldman Karpa, 500

Arbitration

Arbitration tribunal — Tribunal constituted under North American Free Trade
Agreement, Chapter 11 — UNCITRAL Arbitration Rules — Arbitral awards in
S. D. Myers Inc. v. Government of Canada — First Partial Award on Liability —
Second Partial Award on Damages — Final Award on Costs — Canada liable
for breach of NAFTA obligations — Respondent awarded damages and costs —
Canada applying to set aside NAFTA Chapter 11 arbitration awards

Attorney-General of Canada v. S. D. Myers Inc. and United Mexican
States, 194

ICSID Convention, Article 41 — Duty of tribunal to judge its own
competence

SGS Société Générale de Surveillance SA v. Islamic Republic of Pakistan
(ICSID Case No. ARB/01/13), 383

North American Free Trade Agreement, Chapter 11 — Procedure — UNCITRAL
arbitration — Due process — Discovery — Claim of Crown privilege

S. D. Myers Inc. v. Government of Canada, 3

North American Free Trade Agreement, Chapter 11 — UNCITRAL
arbitration — Investor commencing arbitration proceedings under NAFTA
Chapter 11 — Whether Canada violating NAFTA Articles 1102, 1105, 1106
and 1110

S. D. Myers Inc. v. Government of Canada, 3
Review of award — Scope of review — Breach of public policy — Article 34(2)(b)(ii)

of UNCITRAL Model Law
United Mexican States v. Feldman Karpa, 500

XX1V
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DIGEST OF CASES IN VOLUME 8 XXV

Review of award — Scope of review — Deference to arbitral award — International
commercial arbitrators — Findings of fact — Review of findings of fact — Article
34(2) and (3) of UNCITRAL Model Law — ICSID Article 53

United Mexican States v. Feldman Karpa, 500

Arbitrators

Composition of arbitration tribunal — Disqualification challenge to member —
Impending publication by member on issues raised in claim — Continuing retainer
of member’s law firm by United Mexican States — Appointment of member’s law
firm in unrelated NAFTA case in which counsel for Respondent was appointed
President of Tribunal — No facts to lead to reasonable inference that member will
favour Respondent on basis of an understanding between member and counsel
for Respondent — Challenge rejected

SGS Société Générale de Surveillance SA v. Islamic Republic of Pakistan
(ICSID Case No. ARB/01/13), 383

Costs

Arbitration costs — Costs of legal representation and assistance — Applicable
rules — Article 38 of UNCITRAL Arbitration Rules — Article 40(1) and (2)
of UNCITRAL Arbitration Rules — Success of parties in principal phases of
arbitration — Apportionment — Circumstances of case — International practice —
Interest

S. D. Myers Inc. v. Government of Canada, 3

Damages

Appropriate primary measure of compensation — Scope of recovery — Review
of principles concerning assessment of compensation — Appreciation of evi-
dence — Interpretation of applicable law — Quantification of compensation —
Value of lost and delayed net income streams — Methodology of quantification —
Interest

S. D. Myers Inc. v. Government of Canada, 3

Environment

Hazardous waste — Basel Convention on the Control of Transboundary Move-
ments of Hazardous Wastes and Their Disposal, 1989 — North American Free
Trade Agreement — Balance between environmental protection and free and open
trade

S. D. Myers Inc. v. Government of Canada, 3
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Expropriation

BIT - Article VI— Whether refusal to pay monies owing amounts to expropriation
of property — Mere non-payment of invoices where amount owing is in dispute
does not amount to expropriation under terms of BIT

SGS Société Générale de Surveillance SA v. Republic of the Philippines (ICSID
Case No. ARB/02/6), 515

Definition — North American Free Trade Agreement, Article 1110 —
Conduct tantamount to expropriation — Distinction between expropriation and
regulation

S. D. Myers Inc. v. Government of Canada, 3

Interest

On Award on Damages — On Award on Costs — Rate of interest — Currency
of account in which award of compensation made — Date from which interest
payable

S. D. Myers Inc. v. Government of Canada, 3

Interpretation

Agreement of 1997 between the Swiss Confederation and the Republic of the
Philippines on the Promotion and Reciprocal Protection of Investments (BIT) —
Article II — Investment “in the territory” of a Contracting Party — Whether a
contract for the provision of services performed mostly outside the territory of the
host State constitutes an investment in its territory — SGS made an investment “in
the territory” of the Philippines by providing, through an office in the Philippines,
a reliable inspection certificate for customs purposes

SGS Société Générale de Surveillance SA v. Republic of the Philippines (ICSID
Case No. ARB/02/6), 515

ASEAN Framework Agreement, 1998 — Interpretation of “ASEAN investment” —
Relation to the 1987 Agreement — Whether intended to amend the earlier treaty or
operate cumulatively — Whether concepts of investment were distinct — Relevance
of State practice in ASEAN — Object and purpose of treaty

Yaung Chi Oo Trading Pte Ltd v. Government of the Union of Myanmar
(ASEAN ID Case No. ARB/01/1), 452

ASEAN Investment Agreement, 1987 — Interpretation of “investment” — Whether
there was a direct inward investment from another Member State — Whether the
investing company was effectively managed from the State of incorporation —
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Presumption against loss of treaty protection — Whether investment was approved
in writing and registered

Yaung Chi Oo Trading Pte Ltd v. Government of the Union of Myanmar
(ASEAN ID Case No. ARB/01/1), 452

BIT - Article X(2) — Obligation imposed by “umbrella clause” in respect of
contractual obligations — Obligation on Philippines to pay monies owing pursuant
to contract with SGS once amounts are determined

SGS Société Générale de Surveillance SA v. Republic of the Philippines (ICSID
Case No. ARB/02/6), 515

ICSID Convention, Article 25(1) — Interpretation of “investment” — Distinguish-
able from an ordinary commercial transaction

SGS Société Générale de Surveillance SA v. Islamic Republic of Pakistan
(ICSID Case No. ARB/01/13), 383

ICSID Convention and bilateral investment treaty — Interpretation of “invest-
ment” — Strict construction — Whether contract constituted an investment —
Money must be laid out and property acquired to constitute an investment

Société Générale de Surveillance SA v. Pakistan, through Secretary, Ministry
of Finance, Revenue Division, Islamabad, 352

Implied terms — Business efficacy — Reasonableness and prudence in procurement
of contracts — Termination — Breach of material obligations — Election, waiver
and estoppel — Whether party estopped from relying on assertion of breach

Tanzania Electric Supply Company Limited v. Independent Power Tanzania
Limited (ICSID Case No. ARB/98/8), 220

Power Purchase Agreement — Conditions precedent — Government approval of
the Agreement — Certification of compliance of Independent Engineer — Agree-
ment on the Reference Tariff — Whether conditions precedent — Addendum
No. 1 — Reference to “underlying assumptions” where assumptions not stated —
Whether Addendum void for uncertainty

Tanzania Electric Supply Company Limited v. Independent Power Tanzania
Limited (ICSID Case No. ARB/98/8), 220

Jurisdiction

Characterization of claims — Degree of scrutiny in jurisdictional phase of
Claimant’s claims — Claims relating to breach of contract and breach of treaty
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SGS Société Générale de Surveillance SA v. Islamic Republic of Pakistan
(ICSID Case No. ARB/01/13), 383

Equity — Whether Claimant approached ICSID with clean hands — Concealment
of material facts

Société Générale de Surveillance SA v. Pakistan, through Secretary, Ministry
of Finance, Revenue Division, Islamabad, 352

Estoppel — Absence of a “fork-in-the-road” provision — Whether the Claimant
had made similar claims in another forum — Whether the Claimant had held out
that it would not make similar claims

SGS Société Générale de Surveillance SA v. Islamic Republic of Pakistan
(ICSID Case No. ARB/01/13), 383

Estoppel by conduct — Issue estoppel — Whether prior conduct estopped Claimant
from utilizing any rights to initiate ICSID arbitration — Whether foreign proceed-
ings accepting binding validity of contractual forum selection clause gave rise
to issue estoppel or res judicata

Société Générale de Surveillance SA v. Pakistan, through Secretary, Ministry
of Finance, Revenue Division, Islamabad, 352

Forum selection clause — Contractual arbitration clause covering all disputes
arising from the contract — Relation to bilateral investment treaty and ICSID
arbitration — Whether claims relating to breach of contract and breach of treaty
are distinct — Whether contractual arbitration clause includes jurisdiction over
treaty claims — Whether ICSID has exclusive jurisdiction over breach of treaty
claims — Whether ICSID has concurrent jurisdiction over breach of contract
claims

SGS Société Générale de Surveillance SA v. Islamic Republic of Pakistan
(ICSID Case No. ARB/01/13), 383

ICSID Arbitration Rules, Rule 39 — UK Arbitration Act 1996, section 39 —
Whether Tribunal has jurisdiction to award provisional measures

Tanzania Electric Supply Company Limited v. Independent Power Tanzania
Limited (ICSID Case No. ARB/98/8), 220

Lis pendens — Whether causes of action identical

SGS Société Générale de Surveillance SA v. Islamic Republic of Pakistan
(ICSID Case No. ARB/01/13), 383
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Requirement to consult under bilateral investment treaty — Whether a condition
precedent to jurisdiction

SGS Société Générale de Surveillance SA v. Islamic Republic of Pakistan
(ICSID Case No. ARB/01/13), 383

Terms of contract — Whether tribunal can decide factual issues with respect
to the contract which is subject to another body’s jurisdiction — Relationship
between contractual claims and treaty claims — Distinct nature of international
law standards

SGS Société Générale de Surveillance SA v. Islamic Republic of Pakistan
(ICSID Case No. ARB/01/13), 383

Waiver — Submission of claims to another forum — Whether submission was
reserved — Delay in raising possibility of ICSID arbitration

SGS Société Générale de Surveillance SA v. Islamic Republic of Pakistan
(ICSID Case No. ARB/01/13), 383

Waiver — Whether prior conduct by Claimant demonstrated waiver of any rights
to initiate ICSID arbitration — Filing of substantive counter-claim in domestic
arbitration

Société Générale de Surveillance SA v. Pakistan, through Secretary, Ministry
of Finance, Revenue Division, Islamabad, 352

Municipal Law

Application for judicial review of NAFTA Chapter 11 arbitration awards — Court’s
jurisdiction for judicial review — Article 34 of Commercial Arbitration Code
1985 — Grounds for judicial review — Whether arbitral awards dealing with dispute
not contemplated by NAFTA Chapter 11 — Whether arbitral awards exceeding
scope of arbitration agreement in Part B of Chapter 11 — Whether arbitral awards
contravening public policy of Canada — Principle of non-judicial intervention in
an arbitral award within jurisdiction of Tribunal

Attorney-General of Canada v. S. D. Myers Inc. and United Mexican
States, 194

BIT — Article VIII(2) — Settlement of disputes — Whether ICSID Tribunal has
jurisdiction with respect to contractual claims which do not involve a breach of
substantive provisions of the BIT — Jurisdiction upheld

SGS Société Générale de Surveillance SA v. Republic of the Philippines (ICSID
Case No. ARB/02/6), 515
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Exclusive jurisdiction clause — CISS Agreement, Article 12 — Whether exclu-
sive jurisdiction clause overridden by BIT or ICSID Convention — Exclusive
jurisdiction clause binding on parties — Essentially contractual claim —
Proceedings stayed pending determination of amount payable under terms of
CISS Agreement

SGS Société Générale de Surveillance SA v. Republic of the Philippines (ICSID
Case No. ARB/02/6), 515

Exhaustion of local and contractual remedies — Differences between international
commercial arbitration under treaty and local actions under municipal law —
Whether any treaty requirement to exhaust other remedies existed

Yaung Chi Oo Trading Pte Ltd v. Government of the Union of Myanmar
(ASEAN ID Case No. ARB/01/1), 452

Incorporation of bilateral investment treaty and ICSID Convention into municipal
law — Relationship between unincorporated international law rights and a valid
and binding contractual choice of forum clause

Société Générale de Surveillance SA v. Pakistan, through Secretary, Ministry
of Finance, Revenue Division, Islamabad, 352

Judicial review of NAFTA award in Canadian courts — Canada making appli-
cation to Federal Court of Canada — Canada seeking to set aside First Partial
Award

S. D. Myers Inc. v. Government of Canada, 3

Privity — Whether mutuality of consent existed — Whether treaty in force at time
of claim

Yaung Chi Oo Trading Pte Ltd v. Government of the Union of Myanmar
(ASEAN ID Case No. ARB/01/1), 452

Review of award — Jurisdiction to apply provisions not raised during arbitral
proceedings — NAFTA Article 2105

United Mexican States v. Feldman Karpa, 500

Nationality

National treatment — Non-discrimination — NAFTA Article 1102 — Less
favourable treatment of foreign investors

United Mexican States v. Feldman Karpa, 500
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DIGEST OF CASES IN VOLUME 8 XXX1

Procedure

Ancillary claim — ICSID Arbitration Rules, Rule 40 — Allegations of bribery and
conspiracy — Insufficient evidence to support

Tanzania Electric Supply Company Limited v. Independent Power Tanzania
Limited (ICSID Case No. ARB/98/8), 220

Disclosure of confidential information — Adverse inference from failure to pro-
vide information — Article 34 of UNCITRAL Model Law — NAFTA Article
2105

United Mexican States v. Feldman Karpa, 500

Disqualification challenge to arbitration tribunal member — ICSID Convention,
Article 57 — ICSID Arbitration Rules, Rule 9(4)

SGS Société Générale de Surveillance SA v. Islamic Republic of Pakistan
(ICSID Case No. ARB/01/13), 383

ICSID Arbitration Rules, Article 19 — Stay of proceedings — Exclusive juris-
diction clause binding on parties and applicable to claim — Proceedings stayed
pending determination of amount payable

SGS Société Générale de Surveillance SA v. Republic of the Philippines ICSID
Case No. ARB/02/6), 515

Rectification — Clerical, arithmetical or similar error accessory to the merits

Compaiiia de Aguas del Aconquija SA and Vivendi Universal v. Argentine
Republic (ICSID Case No. ARB/97/3), 489

Restraint of party to initiate or continue with ICSID arbitration

Société Générale de Surveillance SA v. Pakistan, through Secretary, Ministry
of Finance, Revenue Division, Islamabad, 352

Stay of arbitration proceedings pending determination of appeal

Société Générale de Surveillance SA v. Pakistan, through Secretary, Ministry
of Finance, Revenue Division, Islamabad, 352

Supplementation and rectification — ICSID Convention, Article 49(2) — ICSID
Arbitration Rules, Rule 49

Compaiiia de Aguas del Aconquija SA and Vivendi Universal v. Argentine
Republic (ICSID Case No. ARB/97/3), 489
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Provisional Measures
Application for discovery of evidence — Requirement of specificity

Yaung Chi Oo Trading Pte Ltd v. Government of the Union of Myanmar
(ASEAN ID Case No. ARB/01/1), 452

ICSID Convention — Article 47 — Right to access international adjudication —
Whether right can be constrained by decision of national court

SGS Société Générale de Surveillance SA v. Islamic Republic of Pakistan
(ICSID Case No. ARB/01/13), 383

Preservation of rights — “Conservatory measures” — Distinction between protec-
tion of rights and enforcement of rights — Balance of convenience — Urgent need
for relief

Tanzania Electric Supply Company Limited v. Independent Power Tanzania
Limited (ICSID Case No. ARB/98/8), 220

Purpose to safeguard the interests of the parties — Whether provisional measures
are appropriate where loss could be compensated by monetary damages

Yaung Chi Oo Trading Pte Ltd v. Government of the Union of Myanmar
(ASEAN ID Case No. ARB/01/1), 452

Standard of jurisdiction required — Prima facie standard

Yaung Chi Oo Trading Pte Ltd v. Government of the Union of Myanmar
(ASEAN ID Case No. ARB/01/1), 452

State Responsibility

Federal States — Responsibility for acts of State and local government — Interna-
tional Law Commission Draft Articles on State Responsibility

S. D. Myers Inc. v. Government of Canada, 3

Treaties

Bilateral investment treaty — Interpretation of Article 11 of Pakistan—Switzerland
BIT — Whether elevating alleged contractual breaches into treaty violations —
Consequences of such an interpretation — Whether clear evidence existed of an
intention to produce such consequences

SGS Société Générale de Surveillance SA v. Islamic Republic of Pakistan
(ICSID Case No. ARB/01/13), 383
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