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INTRODUCTION

Arbitral tribunals and ad hoc committees set up under the Convention on the Set-
tlement of Investment Disputes between States and Nationals of Other States ad-
ministered by the International Centre for Settlement of Investment Disputes have
produced a large number of awards and decisions. In recent years, through the
Additional Facility mechanism, their number has increased substantially, and their
contribution to both the substance of international investment law and the proce-
dure of international arbitration grows in importance. Chapter 11 arbitration under
NAFTA will increasingly contribute its share; so too do the increasing number of
ad hoc arbitral decisions under bilateral and regional investment treaties. More-
over many of these cases raise vital issues of investment protection and relate to
fundamental questions of the relations between national and international law.

Article 48(5) of the ICSID Convention provides that the Centre shall not publish
an award without the consent of the parties thereto. In the absence of an official
series of reports of these texts, a number have appeared unofficially, from time to
time, in a variety of publications in different parts of the world. For those who wish
to refer to these awards and decisions in a systematic manner, this diffusion has
been a source of difficulty which has only been partially remedied by the provision
of selected decisions on the ICSID website. There remains considerable value in
collecting and presenting this material in a single publication accompanied by
summaries, tables of cases and with a detailed cumulative index. Some of the texts
have previously been available only in French or Spanish, and it has been thought
desirable to make these available in English.

The novelty and importance of the concepts introduced and applied within ICSID,
and more generally in the field of international investment arbitration, fully warrant
the ever-growing literature dedicated to them. It is our hope that the present series
will encourage even greater use of this developing system.

James Crawford
Karen Lee
Lauterpacht Research Centre for International Law

University of Cambridge

November 2003

X
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EDITORIAL NOTE

The ICSID Reports contain decisions rendered by arbitral tribunals and ad hoc
committees set up within the framework of the Centre established pursuant to
the ICSID Convention (including those rendered by ICSID tribunals established
pursuant to bilateral investment treaties) and other decisions, whether judicial or
arbitral, relating to such proceedings. These are accompanied by a full scholarly
apparatus and index.

Volume 1 contains, in addition to the Basic Texts of the ICSID system, decisions
in cases commenced during the period 1972 to 1981. Volume 2 contains material
relating to proceedings commenced between 1981 and 1983, and Volume 3 con-
tains the first three proceedings commenced in 1984. Volume 4 contains the texts
of decisions and awards relating to ICSID cases commenced between 1984 and
1992. Volume 5 contains available texts of decisions and awards for proceedings
commenced between 1992 and 2000, and Volume 6 contains those commenced
between 1995 and 2001. Volume 7 contains decisions and awards for arbitration
proceedings commenced between 1997 and 2002. These cases are now printed in
chronological order according to the date of the main award or the date of the first
reported stage of proceeding. All the proceedings relating to any given case are, so
far as possible, assembled together in their own chronological order.

The awards and decisions in these Reports are reproduced, to the greatest extent
possible, in the form in which they were handed down. Editorial intervention is
limited to the introduction of a summary and of a bold-letter rubric at the head of
each case. These are followed by the full text of the original decision, if available,
or its translation. No attempt has been made to tamper with the texts by purporting
to correct any errors or clarify obscurities of expression.

Attempts have been made to obtain the full text of all awards and decisions.
Where only excerpts are available these have been reproduced. Any omission of
material is indicated either by a series of dots or by the insertion of a sentence in
square brackets stating the nature of the passage which has been omitted. Should
the full text of a previously excerpted or omitted decision or award subsequently
become available it will be published in a later volume in the series.

Bold-letter headings preceding each case indicate the main points of law involved
in the decision. These entries are also collected in a digest at the beginning of the
volume.

The source of the material in this volume is indicated at the end of each case.
Where the material has been published in more than one language, one publication
in each language is listed. The language of the original decision is also men-
tioned.

Various tables are printed at the beginning of each volume: an alphabetical table
of cases reported in the volume, a consolidated alphabetical table of all the cases
so far reported and a digest of the cases reported in the volume.

X1
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xii EDITORIAL NOTE

An index (consolidated in each succeeding volume) is published at the end of
each volume.

Occasionally, material relating to arbitral proceedings, such as select bibliogra-
phies or an article summarizing a decision not yet in the public domain, will be
published as an Annex at the end of a volume.
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Additional claims — ICSID Arbitration Rule 40 — Additional claims admissible
in reply when no limitation as to reply’s contents

Middle East Cement Shipping and Handling Co. SA v. Arab Republic of Egypt
(ICSID Case No. ARB/99/6), 173

Nature and subject-matter of dispute — Separate disputes or single continuous
dispute — Events occurring before and after Request for Arbitration not a deter-
minant factor — Incidental or additional claims under Article 46 of the ICSID
Convention

CMS Gas Transmission Company v. Republic of Argentina (ICSID Case
No. ARB/01/8), 492

Of claims — Ancillary and additional claims — NAFTA Article 1102 — NAFTA Ar-
ticle 1120(2) — Article 48 of the Additional Facility Arbitration Rules — Omission
to rely on claim in notice of arbitration

Feldman v. United Mexican States (ICSID Case No. ARB(AF)/99/1), 318

Of claims — Claims pre-dating NAFTA’s entry into force — Course of action
continuing after NAFTA’s entry into force

Feldman v. United Mexican States (ICSID Case No. ARB(AF)/99/1), 318

Of claims — Time limitation for making claims — Meaning of “making a claim” —
NAFTA Article 1117 — Receipt of claim by ICSID Secretary-General — Suspen-
sion of period of limitation — “Discouraging” a claim not a factor in suspension
of period of limitation

Feldman v. United Mexican States (ICSID Case No. ARB(AF)/99/1), 318

Applicable law

Egypt—Greece Bilateral Investment Treaty, Article 11 — What constitutes agree-
ment as to the rules of law within the meaning of ICSID Convention, Article
42(1) — Application of national law provisions limiting claims existing under a
bilateral investment treaty

Middle East Cement Shipping and Handling Co. SA v. Arab Republic of Egypt
(ICSID Case No. ARB/99/6), 173
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Arbitration

Arbitration tribunal — UNCITRAL — North American Free Trade Agreement,
Chapter 11 — Jurisdiction and powers — Procedure and evidence

Pope and Talbot Inc. v. Government of Canada, 43

Arbitration tribunal — UNCITRAL — North American Free Trade Agreement,
Chapter 11 — Jurisdiction and powers — Procedure and evidence — Award of costs

Ethyl Corporation v. Government of Canada, 3

North American Free Trade Agreement, Chapter 11 — UNCITRAL arbitra-
tion — Investor commencing arbitration proceedings under NAFTA, Chapter 11 —
Whether Canada violating Articles 1102, 1105, 1106 and 1110 of NAFTA

Pope and Talbot Inc. v. Government of Canada, 43

North American Free Trade Agreement, Chapter 11 — UNCITRAL arbitration —
Jurisdiction — Investment disputes — Definition — Whether measure relating to
trade in goods capable of being measure relating to an investment — Procedural
requirements for bringing claim — Waiver of right to institute or continue national
proceedings — Whether going to jurisdiction

Pope and Talbot Inc. v. Government of Canada, 43

North American Free Trade Agreement, Chapter 11 — UNCITRAL arbitration —
Place of arbitration — Jurisdiction — Procedure — Investment disputes — Defi-
nition — Whether measure relating to trade in goods capable of being measure
relating to an investment — Procedural requirements for bringing claim — Whether
going to jurisdiction — Award of costs

Ethyl Corporation v. Government of Canada, 3

North American Free Trade Agreement, Chapter 11 — UNCITRAL arbitration —
Procedure and evidence — Claim of Crown privilege — Whether available before
UNCITRAL arbitral tribunal — Whether State required to identify documents
and produce reasoned submissions regarding their confidentiality — Whether
UNCITRAL Tribunal empowered to compel production of documents — Scope
of solicitor—client privilege — Claim — Amendment to claim

Pope and Talbot Inc. v. Government of Canada, 43

Compensation

Compound interest — Integral part of compensation due for expropriation — Stan-
dard of international law in expropriation cases

Middle East Cement Shipping and Handling Co. SA v. Arab Republic of Egypt
(ICSID Case No. ARB/99/6), 173
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Costs

Final phase of arbitration — Circumstances of case — Whether reasonable to
apportion costs — Necessity to consider variety of aspects to reach reasonable
result — Canada failing on important legal aspects of case — Difficulties caused
by Canada’s failure to produce documents — Articles 38 and 40 of UNCITRAL
Arbitration Rules

Pope and Talbot Inc. v. Government of Canada, 43

Damages

Egypt—Greece Bilateral Investment Treaty, Article 4 — Claim for damages must
relate to expropriation measure — Article 4 does not cover losses due to commer-
cial risk or State procedures not covered by Article 4

Middle East Cement Shipping and Handling Co. SA v. Arab Republic of Egypt
(ICSID Case No. ARB/99/6), 173

Heads of damages — Value of management time devoted to claim — Alleged losses
flowing from shutdown of mills — Out of pocket expenses relating to Verification
Review Episode — Out of pocket expenses directly incurred by Investor with
respect to Interim Hearing — Whether recoverable

Pope and Talbot Inc. v. Government of Canada, 43

Mitigation of — Duty to mitigate as part of general principles of international
law — ICSID Convention, Article 42

Middle East Cement Shipping and Handling Co. SA v. Arab Republic of Egypt
(ICSID Case No. ARB/99/6), 173

Expropriation

Compensation for — Egypt—Greece Bilateral Investment Treaty, Article 4 — Com-
pensation shall amount to market value of investment

Middle East Cement Shipping and Handling Co. SA v. Arab Republic of Egypt
(ICSID Case No. ARB/99/6), 173

Definition — North American Free Trade Agreement, Article 1110 — Measures
tantamount to expropriation — Meaning — Whether extending beyond concept of
expropriation in general international law — Creeping expropriation

Pope and Talbot Inc. v. Government of Canada, 43

Egypt—Greece Bilateral Investment Treaty, Article 4 — Prohibition of imports —
Seizure of ship without appropriate notification

Middle East Cement Shipping and Handling Co. SA v. Arab Republic of Egypt
(ICSID Case No. ARB/99/6), 173
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NAFTA Article 1110 — Claimant must establish denial of justice under NAFTA
Article 1105 — Claimant unable to establish breach of Article 1105

The Loewen Group Inc. and Raymond L. Loewen v. United States of America
(ICSID Case No. ARB(AF)/98/3), 421

NAFTA Article 1110 — Expropriation through taxation — Tax rebates for export
of cigarettes — “Creeping” expropriation — Governmental regulatory activities —
Expropriation and regulation

Feldman v. United Mexican States (ICSID Case No. ARB(AF)/99/1), 318

Foreign Investment

Definition of investment — Egypt—Greece Bilateral Investment Treaty, Article 1 —
Licence for importation and storage of goods — Lease of vessel by investor
constitutes “investment”

Middle East Cement Shipping and Handling Co. SA v. Arab Republic of Egypt
(ICSID Case No. ARB/99/6), 173

Investment disputes — Egypt—Greece Bilateral Investment Treaty, Article 10.2 —
Submission of dispute to either the competent national court or an international
arbitration tribunal

Middle East Cement Shipping and Handling Co. SA v. Arab Republic of Egypt
(ICSID Case No. ARB/99/6), 173

Interest

On Award on Damages — On Award on Costs — Rate of interest — Date from
which interest payable

Pope and Talbot Inc. v. Government of Canada, 43

Interpretation

Fair and equitable treatment — Egypt—Greece Bilateral Investment Treaty, Article
2.2 — Failure to apply appropriate notification procedures

Middle East Cement Shipping and Handling Co. SA v. Arab Republic of Egypt
(ICSID Case No. ARB/99/6), 173

ICSID Convention, Article 25(1) — Interpretation of “investment” — Shares as
an investment — Whether minority shareholders have a different standing and an
independent claim from the corporation — Whether an investment must involve
control or majority ownership

CMS Gas Transmission Company v. Republic of Argentina (ICSID Case No.
ARB/01/8), 492
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Interpretation and correction of award — Interpretation and supplementary
decision

Feldman v. United Mexican States (ICSID Case No. ARB(AF)/99/1), 318

North American Free Trade Agreement, Article 1101 — Measures adopted or
maintained by a Party — Whether judicial acts included

The Loewen Group Inc. and Raymond L. Loewen v. United States of America
(ICSID Case No. ARB(AF)/98/3), 421

North American Free Trade Agreement, Article 1101 — Measures adopted or
maintained by a Party — Whether State conduct inducing private settlement agree-
ment included

The Loewen Group Inc. and Raymond L. Loewen v. United States of America
(ICSID Case No. ARB(AF)/98/3), 421

North American Free Trade Agreement, Article 1101(1)—*“Relating to” —Legally
significant connection between disputed measure and investor required to estab-
lish claim

Methanex Corporation v. United States of America, 208

North American Free Trade Agreement, Article 1102 — Discrimination against
foreign investors — Example of “most favourable treatment accorded in like cir-
cumstances” required — No example available to Tribunal — Breach not demon-
strated

The Loewen Group Inc. and Raymond L. Loewen v. United States of America
(ICSID Case No. ARB(AF)/98/3), 421

North American Free Trade Agreement, Article 1105 — Meaning of obligations
to provide “fair and equitable treatment” and “full protection and security” —
Whether free-standing obligations or obligations under customary international
law — Whether bad faith and malicious intention required — Whether conduct of
trial was so flawed that it constituted a manifest injustice and breach of minimum
standards prescribed in NAFTA and international law — Gross failure of trial judge
to afford due process breached minimum standards

The Loewen Group Inc. and Raymond L. Loewen v. United States of America
(ICSID Case No. ARB(AF)/98/3), 421

North American Free Trade Agreement, Chapter 11 — Vienna Convention on the
Law of Treaties, 1969, Article 31(1) — No rule of restrictive interpretation

Methanex Corporation v. United States of America, 208
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Jurisdiction

Bilateral investment treaty — Exchange of notes does not constitute the submission
of a dispute to arbitration

Middle East Cement Shipping and Handling Co. SA v. Arab Republic of Egypt
(ICSID Case No. ARB/99/6), 173

Claims brought by investor — NAFTA Article 1116(1)(b) — Limitations on
investor—State disputes — NAFTA Article 1502(3)(a) — Relationship between
NAFTA Chapter 11 and Chapter 15 — Section A of NAFTA Chapter 11 — Claims
concerning actions of monopolies

United Parcel Service of America Inc. v. Government of Canada, 285

Domestic dispute settlement provisions in contract — Relation between contrac-
tual claims and treaty claims — Functions of different instruments — “Fork-in-the-
road” provision — Whether domestic litigation involved the same dispute and the
same parties

CMS Gas Transmission Company V. Republic of Argentina (ICSID Case No.
ARB/01/8), 492

Failure to exhaust domestic remedies — Distinguished from waiver of domestic
proceedings — Requirement to exhaust local remedies applicable to NAFTA —
Remedies available to Claimants not exhausted

The Loewen Group Inc. and Raymond L. Loewen v. United States of America
(ICSID Case No. ARB(AF)/98/3), 421

Legal dispute arising directly out of an investment — Whether claims relating to
general emergency economic policies directly affect the investment

CMS Gas Transmission Company v. Republic of Argentina (ICSID Case No.
ARB/01/8), 492

Minimum requirements of pleading — Essential elements of claim — Whether
Amended Statement of Claim adequately giving notice to Canada of essen-
tial elements of claim — Whether enabling Canada to formulate statement of
defence

United Parcel Service of America Inc. v. Government of Canada, 285

Minimum standard of treatment — NAFTA Article 1105 — Obligation to ac-
cord fair and equitable treatment — Customary international law — No rule of
customary international law prohibiting anticompetitive behaviour — Uncom-
petitive and unfair conduct of monopoly — Government’s failure to supervise

© Cambridge University Press www.cambridge.org



http://www.cambridge.org/052184133X
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

052184133X - ICSID Reports, Volume 7
Edited by James Crawford and Karen Lee
Frontmatter

More information

DIGEST OF CASES IN VOLUME 7 XXiX

or exercise control over monopoly — Interpretation of NAFTA Free Trade Com-
mission

United Parcel Service of America Inc. v. Government of Canada, 285

National treatment — “Cultural industries” exemption — “Subsidies” exemption —
Insufficient evidence to decide on jurisdiction

United Parcel Service of America Inc. v. Government of Canada, 285

Sources of applicable law — Whether national law or international law applies —
Parties’ choice of law — Article 42 of ICSID Convention

CMS Gas Transmission Company v. Republic of Argentina (ICSID Case No.
ARB/01/8), 492

Municipal Law
Denial of justice — Access to domestic courts — NAFTA Article 1110
Feldman v. United Mexican States (ICSID Case No. ARB(AF)/99/1), 318

Nationality

National treatment — Non-discrimination — NAFTA Article 1102 — Like circum-
stances — Less favourable treatment of foreign investors

Feldman v. United Mexican States (ICSID Case No. ARB(AF)/99/1), 318

Standing — Nationality and permanent residence — Definition of nationals —
NAFTA Article 201

Feldman v. United Mexican States (ICSID Case No. ARB(AF)/99/1), 318

Whether continuous nationality of claimant required — Language of NAFTA
not dispositive — Issue to be decided in accordance with applicable rules of
international law — Continuous nationality to date of award required

The Loewen Group Inc. and Raymond L. Loewen v. United States of America
(ICSID Case No. ARB(AF)/98/3), 421

Procedure

Amicus curiae petitions — UNCITRAL Arbitration Rules, Article 15(1) — Tri-
bunal’s power to accept — UNCITRAL Arbitration Rules, Article 25(6) — Tri-
bunal’s discretion to deal with submissions — UNCITRAL Arbitration Rules,
Article 25(4) — Requirement for oral hearings to be held in camera — Confiden-
tiality — Amicus curiae submissions permitted but petitioners not to be present
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at in camera oral hearings — Disclosure of arbitration materials to petitioners a
matter for disputing parties not Tribunal

Methanex Corporation v. United States of America, 208

Challenges to jurisdiction — Standard of proof required of Claimant on allegations
of fact and law at preliminary stage — Credible allegations of factual and legal
basis of claim sufficient

Methanex Corporation v. United States of America, 208

Distinction between challenges to jurisdiction and challenges to admissibility —
UNCITRAL Arbitration Rules, Article 21(1) — Tribunal’s power to rule on ob-
jections to jurisdiction and admissibility — No power to rule on admissibility of
claim

Methanex Corporation v. United States of America, 208

Place of arbitration — UNCITRAL Notes on Organizing Arbitral Proceedings —
Suitability of law on arbitral procedure and enforcement — Availability and cost
of support services — Location of subject-matter of dispute — Neutrality

Methanex Corporation v. United States of America, 208

State Responsibility

Organ of State — Type of organ immaterial for attribution — Article 4 of Interna-
tional Law Commission’s Articles on State Responsibility, 2002

CMS Gas Transmission Company v. Republic of Argentina (ICSID Case No.
ARB/01/8), 492

Treatment of aliens — Investor protection — North American Free Trade Agree-
ment, Chapter 11 — National treatment — Meaning of “like circumstances” —
Minimum standard of treatment — Fair and equitable treatment — Full protection
and security — Use of terms in bilateral investment treaties — Expropriation

Pope and Talbot Inc. v. Government of Canada, 43

Treaties

Interpretation — North American Free Trade Agreement, Chapter 11 — Article
1105 — NAFTA Free Trade Commission interpreting Article 1105 — Effect —
Whether valid exercise of power — Whether binding — Whether operating retroac-
tively — Proper interpretation of Article 1105 — Canada failing to produce docu-
ments relevant to negotiating history when requested — Effect on Tribunal’s work
and Chapter 11 process — Distinction between international law and customary
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international law — Nature and content of customary international law with re-
spect to Article 1105 — Whether Investor entitled to damages under Article 1105

Pope and Talbot Inc. v. Government of Canada, 43

Interpretation — Principles of interpretation — Vienna Convention on the Law of
Treaties, 1969, Articles 31 to 33 — Application to North American Free Trade
Agreement

Ethyl Corporation v. Government of Canada, 3

Interpretation — Principles of interpretation — Vienna Convention on the Law of
Treaties, 1969, Articles 31 to 33 — Application to North American Free Trade
Agreement

Pope and Talbot Inc. v. Government of Canada, 43

North American Free Trade Agreement — Aims and objectives — Interpretation —
Requirement of national treatment — Minimum standard of treatment

Ethyl Corporation v. Government of Canada, 3

Trade — Investment — North American Free Trade Agreement — Aims and objec-
tives — Interpretation — Relationship with general international law — Requirement
of national treatment — Minimum standard of treatment — Performance require-
ments

Pope and Talbot Inc. v. Government of Canada, 43
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