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l. PROCEDURAL BACKGROUND

1.1  On 20 August 1999, the Dispute Settlement Body ("DSB") adopted the Ap-
pellate Body Report in WT/DS46/AB/R, and the Panel Report in WT/DS46/R as
modified by the Appellate Body Report, in the disp8zil - Export Financing
Programme for Aircraf("Brazil - Aircraft').

1.2 The DSB recomended that Brazil bring its export subsidies found in the
Appellate Body Report, and in the Panel Report as modified by the Appellate Body
report, to be inconsistent with Brazil's obligations under Articles 3.1(a) and 3.2 of the
Agreement on Subsidies and Countervailing Meas{i®&SM Agreemelitinto con-

formity with its obligations under that Agreement. The DSB further recommended
that Brazil withdraw the export subsidies for regibaircraft within 90 days.

1.3  On 19 November 1999, Brazil submitted to the Chairman of the DSB, pursu-
ant to Article 21.6 of the Dispute Settlement Understanding ("DSU"), a status report
(WT/DS46/12) on implementation of the Appellate Body's and the Panel's recom-
mendations and rulings in the dispute. The status report described measures taken by
Brazil which, in Brazil's view, implemented the DSB's recoemdation to withdraw

the measures within 90 days.

1.4  The status report indicated that the interest rate equalisation payments under
PROEX would be granted only to the extent that the net interest rate applicable to a
transaction under that programme was brought down to the appropriate international
market "benchmark". The implementing legislation included: (i) a Resolution by the
National Monetary Council altering its own Resolution 2576 dated 17 December
1998, which establishes the criteria applicable to PROEX interest rate equalisation
payments; and (ii) a Central Bank Circular Letter which establishes new maximum
equalisation percentages and revokes Circular Letter 2843 dated 25 March 1999.

1.5 On 23 November 1999, Canada submitted a communication to the Chairman
of the DSB (WT/DS46/13), seeking recourse to Article 21.5 of the DSU. In that
communication, Canada indicated that there was a disagreement between Canada and
Brazil as to whether the measures taken by Brazil to comply with the 20 August 1999
rulings and recommendations of the DSB in fact bring Brazil into conformity with
the provisions of th&CM Agreemerdnd result in the withdrawal of the export sub-
sidies to regional aircraft under PROEX and Canada, therefore, requested that the
DSB refer the matter to the original panel, pursuant to Article 21.5 of the DSU. Can-
ada attached the terms of an agreement reached by Canada and Brazil concerning the
procedures to be followed pursuant to Articles 21 and 22 of the DSU.

1.6 At its meeting on 9 December 1999, the DSB decided, in accordance with
Article 21.5 of the DSU, to refer to the original panel the matter raised by Canada in
document WT/DS46/13. At that DSB meeting, it also was agreed that the Panel
should have standard terms of reference as follows:
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"To examine, in the light of the relevant provisions of the covered
agreements cited by Canada in document WT/DS46/13, the matter re-
ferred to the DSB by Canada in that document and to make such
findings as will assist the DSB in making the recommendations or in
giving the rulings provided for in those agreements."

1.7  The Panel was composed as follows:

Chairperson: Dr. Dariusz Rosati

Members: Prof. Akio Shimizu

Mr. Kajit Sukhum

1.8  Australia, the European Communities and the United States reserved their
rights to participate in the Panel proceediagshird parties.
1.9 The Panel met with the parties on 3-4 February 2000. It met with the third
parties on 4 February 2000.
1.10 The Panel submitted its interim report to the parties on 31 March 2000. On 7
April 2000, Brazil submitted a written request that the Panel review precise aspects
of the interim report. Neither party regsted an interim meetin The Panel submit-
ted its final report to the parties on 28 April 2000.

I. FACTUAL ASPECTS

2.1  As described in our original Panel RepdPROEX was createlly the Gov-
ernment of Brazil on 1 June 1991 by Law No. 8187/91 and is currently being
maintained by provisional measures issued by the Brazilian government on a monthly
basis’ PROEX provides export credits to Brazilian exporters either through direct
financing or interest rate equalisation payménts.

2.2 With direct financing, the Government of Brazil lends a portion of the funds
required for the transaction. With interest rate é&gation, underlying legal
instruments provide that the "National Treasury grant[s] to the financing party an
equalisation payment to cover, at most, the difference between the interest charges
contracited with the buyer and the cost to the financing party of raising the required
funds.'

2.3  The financing terms for which interest rate equalisation payments are made
are set by Ministerial Decrees. The terms, detegthiny the product to be exported,
vary normally from one year to ten years. In the case of regional aircraft, however,
this term has often been extended to 15 years, by waiver of the relevant PROEX
guidelines. The length of the financing term, in turn, determines the spread to be
equalised: the payment ranges from 0.5 percentage points per annum, for a term of
up to six months, to 2.5 percentage points per annum, for a ternrmefyaars or

more® The spread is fixed and does not vary depending on the lender's actual cost of

1 Panel ReporBrazil - Export Financing Programme for AircrafftBrazil - Aircraft"),

WT/DS46/R, adopted 20 August 1999, DSR 1899221, paras. 2.1-2.6.

2 As of the date of Canada’s request for the matter of implementation to be referred to the original
panel, the relevant legal instrument was Provisional Measure 1892-33 of 23 November 1999.

3 Law No. 8187 of 1 June 1991, replaced by Provisional Measure No. 1629 of 12 February 1998.
4 Seefor example, Resolution No. 2380 of 25 April 1997.

5 SeeCentral Bank of Brazil Circular Letter No. 2881 of 19 November 1999.
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funds® As discussed in Section VI of this Report, Resolution No. 2667 of 19 No-
vember 1999 provides that, in respect of regional aircraft financing, "equalisation
rates shall be established on a case by case basis and at levels that may be differen-
tial, preferably based on the United States Treasury Bond 10-year rate, plus an addi-
tional spread of 0.2% per annum, to be reviewed periodically in accordance with
market practices."

2.4  PROEX is administered by tligomité de Crédito as Exportacd€¥Com-
mittee"), a 13-agency group, with the Ministry of Finance serving as its executive.
Day-to-day operations of PROEX are conducted by the Banco do Brasil. For appli-
cations for financing transactions not exceeding US$5 million, whose terms other-
wise fall within PROEX guidelines, Banco do Brasil has pre-approved authority to
provide PROEX support without requesting the approval of the Committee. All other
applications are referred to the Committee, which has the authority to waive some of
the published PROEX guidelines. In the case of regional aircraft, the most frequent
waiver has been to extend the length of the financing term from ten to fifteen years.
2.5 PROEX involvement in aircraft financing transactions begins when the
manufacturer requests a letter of commitment from the Committee prior to conclu-
sion of a formal agreement with the buyer. This request sets forth the terms and con-
ditions of the proposed transaction. If the Committee approves, it issues a letter of
commitment to the manufacturer. This letter commits the Government of Brazil to
providing support as specified for the transaction provided that the contract is entered
into according to the terms and conditions contained in the request for approval, and
provided that it is entered into within a specified period of time, usually 90 days (and
provided the aircraft is exported, as explained below). If a contract is not entered into
within the specified time, the commitment contained in the letter of approval expires.
2.6 PROEX interest rate equalisation payments, pursuant to the commitment,
begin afterthe aircraft is exported and paid for by the purchaser. PROEX payments
are made to the lending financial institution in the form of non-interest-bearing Na-
tional Treasury BondsNptas do Tesouro Nacional - Série feferred to as NTN-I
bonds. The bonds are issued by the Brazilian National Treasury to its agent bank,
Banco do Brasil, which then passes them on to the lending banks financing the trans-
action. The bonds are issued in the name of the lending bank which can decide to
redeem them on a semi-annual basis for the duration of the financing or discount
them for a lump sum in the market. PROEX resembles a series of zero-coupon bonds
which mature at six-month intervals over the course of the financing period. The
bonds can only beedeemed in Brazil and only in Brazilian currency at the exchange
rate prevailing at the time of payment. If the lending bank is outside of Brazil, it may
appoint a Brazilian bank as its agent to receive the semi-annual payments on its be-
half.

8 Evaluation of the Brazilian Export Progra(tFinan Report) p. 2.7.
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[ll.  FINDINGS AND RECOMMENDATIONS REQUESTED BY THE
PARTIES

3.1 Canadarequests that the Panel find that Brazil's measures are not in compli-
ance with the recommendations and rulings of the DSB inftteit,Brazil continues

to pay export subsidies committed on exports of regional aircraft not yet granted as
of 18 November 1999; andecond Brazil has failed to implement measures that
would bring the PROEX export subsidy programme into conformity withSta!
Agreementbecause: (a) PROEX payments continue to tdates prohibited export
subsidies, (b) the first paragraph of item (k) of the lllustrative List of Export Subsi-
dies, Annex I, SCM Agreement'lllustrative List"), does not give rise to ancon-

trario exception, and (c) even if item (k) were considered to give rise t @m-

trario exception, PROEX export subsidies are not "payments" of the kind referred to
in the firstparagraph of item (k) and PROEX export subsidies under the revised pro-
gramme would continue to "secure a material advantage” in the field of export credit
terms. Canada further requests that the Panel suggest, in accordance with Article 19.1
of the DSU, that the parties develop verification procedures so as to permit verifica-
tion that future Brazilian financing of exported regional aircraft conforms with the
SCM Agreemenwithout the need for further recourse to the DSU.

3.2  Brazil requests the Panel to reject Canada's claims in their entirety, and find
that Brazil is in full compliance with all of its obligations under 8@M Agreement

as interpreted by the Panel and the Appellate Body, with regard to PROEX interest
rate equalisation payments for regional aircraft.

IV.  ARGUMENTS OF THE PARTIES AND THIRD PARTIES

4.1 The Panel has decided, with the agreement of the parties, that in lieu of the
traditional descriptive part of the Panel report setting forth the arguments of the par-
ties, the parties' submissions will be annexed in full to the Panel's report. Accord-
ingly, the submissions of Canada are set forth in Annex 1, and the submissions of
Brazil are set forth in Annex 2. In addition, the submissions of the third parties - the
European Communities and the United States - are set forth in Annex 3. Australia
made neither a written nor an oral submission.

4.2  In addition, both parties have incorporated by reference their arguments in the
original dispute with reference to whether the first paragraph of item (k) of the lllus-
trative List may be used to establish that an export subsidy is "permitted" and
whether pgments under PROEX are "payments" within the meaning of the first
paragraph of item (k) of the List.

V. INTERIM REVIEW

5.1 Canada did not provide any comments on the interim report of the Panel.

7 Original panel reporBrazil - Aircraft, supra footnote 1, paras. 4.53-4.71 and paras. 4.72-4.78,

respectively.
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5.2 Brazil submitted the following comments. Brazil notes that, in paragraph
6.41,infra, the Panel states that it does not appear that Brazil argued thatoits

trario interpretation of paragraph 1 of item (k) of the lllustrative List applied even
when the subsidies "do not fall within the scope of footnote 5". Brazil states that it
does not recall confining its interpretation of item (k) to the "scope of footnote 5",
and certainly did not intend to do so. In this regard, Brazil notes that, in response to a
question from the Panel, Brazil stated, "Footnote 5 to the SCM Agreement makes
clear that the List has a purpose other than pure illustrdtieyond this, Brazil
submits, the response deals with the text of item (k), not the scope of footnote 5.

5.3  With reference to Brazil's argument that its interpretation of item (k) was not
confined to the scope of footnote 5, we ntitat, in the original dispute, Braszil'
arguments appeared to evolve over tinie.Brazil's first submission in the original
dispute, the focus of Brazil's arguments was not on footndteidwever, in its sec-

ond submission in the original dispute, Brazil argued that the "material advantage"
clause fell within the scope of footnote"5Brazil has not, however, limited its ar-
guments regarding the interpretation of item (k) to the scope of footnote 5, and we
have, therefore, made appropriate modifications to paragraph 6.41 of this Report. In
any event, as we have indicated in paragraph 6.41, we consider that footnote 5 con-
trols the interpretatiomf item (k) with respect to when the lllustratilzest can be

used to demonstrate that a measure is not a prohibited export subsidy.

5.4  Brazil also notes that, in paragraph 6.53 of this Report, the third sentence
begins, "Becauskanksin many cases have a lower cost of borrowing than the gov-
ernments of developing countries ..." (Emphasis added by Brazil). Brazil argues that,
if banks were the only actors in the market for aircraft finagcBrazil would not

need to provide interest rate support for Embraer's transactions. It is the fagivhat
ernments(Emphasis added by Brazil) - particularly Canada through its Export De-
velopment Corporation - are able to offer potential customers financing support on
terms that are more attractive than the terms offered by banks that requires Brazil to
act.

5.5 Inrespect of Brazil's comments regarding the Panel's reference to the cost of
borrowing of banks, the Panel wishes to point out that paragraph 6.53 of this Report
represents a discussion of the way in which developing-country governments can
utilise commercial lenders rather than provide direct export credit financirey. Th
Panel in fact paraphrases Brazil's own arguments as to the relative cost of different
modalities of providing export creditsIn that context, it is clear that utilising com-
mercial lenders would be less expensive than providing direct financing, because the
government can take advantage of the lower cost of borrowing enjoyed by commer-
cial lenders. Footnote 53 is merely an illustration of this fact. Paragraph 6.53 is in no

8

SeeResponse of Brazil to Question 10 from the Pan&k, Annex 2-4, p. 133.
9

As indicated in para. 4.3upra Brazil has incorporated by reference its arguments in the origi-
nal dispute regarding whether the first para. of item (k) of the lllustrative List may be used to estab-
lish that an export subsidy is “permitted3BeeResponse of Brazil to Further Question 1 from the
Panel,nfra, Annex 2-4, p. 137.

10 Seeoriginal Panel ReporBrazil - Aircraft, supra footnote 1, paras. 4.53-4.54.

1 Ibid., at para. 4.67.

12 seeOral Statement of Brazil, paras. 11-Bffra, Annex 2-3, p. 115.
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sense intended to suggest that Brazil argues that it provides PROEX interest rate
equalisation in order to meet competition from export credit financing provided by
commercial banks. We have, therefore, made appropriate modifications to paragraph
6.53 of this Report.

VI.  FINDINGS

A. Introduction and Claims of Canada

6.1  This dispute under Article 21.5 of the DSU concerns a disagreement between
Canada and Brazil as to the existence or consistency of measures taken by Brazil to
comply with the recommendation of the DSBrguant to Article 4.7 fothe SCM
Agreementhat Brazil withdraw export subsidies for regional aircraft under PROEX
without delay™
6.2 In the dispute ("original dispute") giving rise to this Article 21.5 dispute, the
Panel found that the prohibition on export subsidies in Article 3.1(a) oS€M
Agreementpplied to Brazil bcause Brazil had failed to comply with certaintioé
conditions of Article 27.4 of that Agreement. The Panel further found that PROEX
payments were subsidies contingent upon export performance within the meaning of
Article 3.1(a). Finally, the Panel rejected Brazil's defence that PROEX payments
were "permitted" because they were "payments” within the meaning of the first para-
graph ofitem (k) which were not "used to secure a materighathge in the fieldfo
export credit terms". The Panel found thegsuminghat the first paragraph of item
(k) could be used to establish that a subsidy that is contingent upon export perform-
ance was "permitted”, and that PROEX payments were "payments" within the
meaning of that paragraph, Brazil had failed to establish that PROEX payments were
not "used to secure a material advantage in the field of export credit terms". Accord-
ingly, the Panel requested that the DSB recommend that Brazil withdraw the prohib-
ited subsidies without delay. The Appellate Body modified certain aspects of the
Panel's reasoning but upheld the Panel's conclusions as stated above.
6.3  In this Article 21.5 dispute, Canada raises two issues regarding the existence
or consistency with th8CM Agreementf measures taken by Brazil to comply with
the recommendation of the DSB.

First, Canada contends that Brazil cannot, consistent with the recom-

mendation of the DSB, continue to issue NTN-I bonds pursuant to

letters of commitment issued under PROEX as it existed prior to the

end of the implementation perioide., 18 November 1999. Brazil re-

sponds that the DSB's recommendation to withdraw the prohibited

subsidy does not require it to cease issuing NTN-I bonds pursuant to

such pre-existing letters of commitment.

Second Canada contends that payments in respect of regional aircraft

pursuant to PROEX as modified by Brazil continue to be subsidies

contingent upon export performance within the meaning of Article

13 Appellate Body ReporBrazil - Export Financing Programme for AircraftBrazil - Aircraft’),
WT/DS46/AB/R, adopted 20 August 1999, DSR, 19991161, para. 197. ("Appellate Body Re-
port").
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3.1(a) of thesCM Agreemerdnd thus prohibited. Brazil responds that
under PROEX as modified payments no longer are "used to secure a
material advantage in the field of export credit terms" and therefore
are "permitted" by th&CM Agreement

We will take up each of these issues in turn.

B. May Brazil Continue to Issue NTN-I Bonds Pursuant to Letters of
Commitment Issued under PROEX as it Existed before 18
November 1999?

6.4  Canada claims that Brazil has failed to withdraw the export subsidies for re-
gional aircraft under PROEX, because it continues to grant, through the issuance of
NTN-I bonds, PROEX subsidies found to constitute prohibited export subsidies pur-
suant to commitments made prior to 18 November 1999, the date by which Brazil
was required to withdraw the export subsidies in question. Braziidemsthat, in
fulfilling its pre-18 November 1999 commitments through the issuance of NTN-I
bonds after that date upon the export of regional aircraft, it is "not creating new sub-
sidies™ and therefore not acting in a manner inconsistent with its obligations under
the SCM Agreement

6.5 Canada notes that Brazil is required to withdraw the prohibited export subsi
dies, and submits that the word "withdraw", in its plain meaning, conveys as a mini-
mum the notion of ceasing to grant or maintain the illegal subsidies. Article 3.2 of
the SCM Agreemerrovides that a Member shall not "grant or maintain" prohibited
subsidies. Canada recalls that the Appellate Body had found that PROEX subsidies
are grantd for the purposes of Article 27.4 of tI B ®CM Agreemenivhen Brazil is-

sues NTN-I bonds. There is no reason in Canada's view to interpret the word "grant”
differently for the purposes of Article 3.2 than for the purposes of Article 27.4. Ac-
cordingly, Brazil must, in Canada's view, cease issuing NTN-I bonds in respect of
pre-18-November-1999 letters of commitment.

6.6  In Brazil's view, Canada has confused the finding of the Appellate Body as to
when PROEX subsidies are granted for the purposes of Article 27.4 &Ghe
Agreementvith the issue of when PROEX subsidies come into existence within the
meaning of Article 1 of that Agreement. Brazil considers that under Article 1 a sub-
sidy shall be deemed to exist when there is a financial contribution by a government
and a benefit is thereby conferred. In the case of PROEX subsidies, the benefit arises
when Brail makes a legally binding commitment to provide PROEX supp@e-

cause the financial contribution must logically precede or coincide with the benefit,
the financial contribution must be in the form of a potential direct transfer of funds.
In the view of Brazil, an interpretation of Article 1 that resulted in the conclusion that
PROEX subsidies come into existence only when aircraft are exported would render
whole clauses of Part Il of theCM Agreemen{'Actionable Subsidies") a nullity

14
15

Second Submission of Brazil, para. 3.

In the early phases of this proceeding, Brazil stated that the subsidy comes into existence when
the letter of commitment is issued. Subsequently, Brazil clarified that in its view the subsidy exists
when a sales contract is signed pursuant to a letter of commitment. Response of Brazil to Question
12 of the Panel.
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because, although the impact of PROEX on the domestic industry of a competitor
would be felt when Embraer obtains an order, no subsidy would exist and thus no
countervailing measure be possible until the aircraft was exported. Finally, Brazil
argues that it is legally obligated to issue bonds pursuant to letters of commitment
issued prior to the date of implementation of the DSB's recommendations or be sub-
ject to damages for breach of contract.

6.7 In considering this issue, we first note that Brazil does not deny that it contin-
ues to issue NTN-I bonds in respect of commitments made prior to 18 November
1999. Further, Brazil has stated, in response to a question from the Panel, that Reso-
lution 2667 does not modify pre-existing PROEX commitments pertaining to aircraft
to be exported after 22 November 1999, the date of publication of Resolutior®2667.
We recall that, in the original dispute, the Panel found that PROEX payments on
exports of Brazilian regional aircraft were export subsidies prohibited by Article
3.1(a) of theSCM AgreementThis finding was upheld by the Appellate Body. We
also recall that the DSB recommended, pursuant to Article 4.7 oc5@i Agree-

ment that Brazil "withdraw the [export] subsidies .itlvout delay".

6.8  The issue Canada has put before us is whether the continued issuance of
NTN-I bonds in respect of commitments entered into prior to 18 November 1999, on
terms found by the Panel and the Appellate Body to give rise to a prohibited export
subsidy, is inconsistent with Brazil's obligation to withdraw the export subsidies in
guestion. Thus, we need not for the purposes of this dispute devetoppaehen-

sive understanding of the scope of the obligation to "withdraw" a prohibited subsidy.
Rather, it suffices to conclude - and Brazil does not contest - that a Member cannot
be deemed to have withdrawn prohibited subsidies if it has not ceased to act in a
manner inconsistent with th&TO Agreemenin respect of those subsidies. We are
therefore of the view that the DSB's recommendation that Bréttilraw the pro-
hibited subsidies in question clearly includes an obligation on the part of Brazil to
cease violating th&CM Agreemeny the end of the implementation period in re-
spect of the measures in questibn.

16
17

Response of Brazil to Question 4 of the Panel.

We are aware that a panel established under Article 21.5 biSbleecently found that a rec-
ommendation to "withdraw" a prohibited subsidy under Article 4.7 oStb®l Agreemeriis not

limited to prospective action only but may encompass repayment of the prohibited subsidy." Panel
Report,Australia - Subsidies Provided to Producers and Exporters of Automotive Leather - Re-
course to Article 21.5 of the DSU by the United States ("Australia - Automotive Leather Il (Article
21.5 - US)), WT/DS126/RW, adopted 11 February 2000, DSR 2000189, para. 6.39. In that

dispute, which involved one-time subsidies paid in the past whose retention was not contingent upon
future export performance, the United States as complainant argued that the "prospective portion" of
the subsidy granted by Australigg., $A26 million out of a total grant of $A30 million, had to be

repaid. In this dispute, Canada has not claimed that the non-repayment, in whole or in part, of subsi-
dies granted by Brazil represents a failure to "withdraw" the prohibited export subsidies in question.
We recall that, under Article 3.7 of tlSU, the aim of the dispute settlement mechanism is to se-

cure a positive resolution to a dispute, and that our role under Atrticle 21.5 is to render a decision
"where there is disagreement” as to the existence or consistency with a covered agreement of meas-
ures taken to comply with the recommendations or rulings of the DSB. Accordingly, we shall address
only claims that are put before us. Our silence on issues that are not before us should not be taken as
expressing any view, express or implied, as to whether or not a recommendation to "withdraw" a
prohibited subsidy may encompass repayment of that subsidy.
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6.9  Article 3.2 of thesCM Agreemerrovides as follows:
"A Member shall neither grant nor maintain subsidies [contingent, in
law or in fact, whether solely or as one of several other conditions,
upon export performance, including those illustrated in Annex I]."

It follows that the continuing granting or maintaining of prohibited export subsidies
after the end of the implementation period would be inconsistent with Brazil's obli-
gation to withdraw those subsidies. Accordingly, we must consider whether the con-
tinued issuance of NTN-I bonds by Brazil pursuant to letters of commitment issued
under PROEX prior to its modification constitutes the "grant" of prohibited export
subsidies within the meaning Article 3.2 of theSCM Agreement

6.10 In the original dispute, we held that, for the purposes of Article 27.4, export
subsidies for regional aircraft under PROEX are "granted” for the purposes of calcu-
lating the level of Brazil's export subsidies under Article 27.4 of38& Agreement
when the NTN-I bonds are issued. Brazil appealed this finding. The Appellate Body
confirmed our holding, finding that:
"We agree with the Panel that 'PROEX payments may be 'granted'
where the unconditional legal right of the beneficiary to receive the
payments has arisen, even if the payments themselves have not yet oc-
curred." We also agree with the Panel that the export subsidies ... have
not yet been 'granted’ when the letter of commitment is issued, be-
cause, at that point, the export sales contract has not yet been con-
cluded and the export shipments have not yet occurred. For the pur-
poses of Article 27.4, we conclude that the export subsidies ... are
‘granted’ when all the legal conditions have been fulfilled that entitle
the beneficiary to receive the subsidies. We share the Panel's view that
such ?Bn unconditional legal right exists when the NTN-I bonds are is-
sued.

6.11 We note that Article 3.2 and Article 27.4 are provisions of the same Agree-
ment. Further, both provisions relate to the prohibition on export subsidies set out
under that Agreement. We do not perceive any basis to attribute to the term "grant"
as used in Article 3.2 of tteCM Agreemerd meaning different from that attributed
to that term by this Panel and the Appellate Body as used in Article 27.4 8€Cttie
Agreement It follows that the issuance of NTN-I bonds by Brazil constitutes the
granting of export subsidies within the meaning of Article 3.2.
6.12 Brazil urges the Panel to consider the issue of when a subsidy may be deemed
to exist under Article 1 of th8CM Agreementand the form of the financial contri-
bution involved, when deciding when PROEX subsidies are granted for the purposes
of Article 3.2. Thus, Brazil states, in response to a question from the Panel, that:

"... a financial contribution is made and a benefit is conferred within

the meaning of Article 1 of th8CM Agreementand a subsidy is

thereby granted within the meaning of Article 3.2 of the SCM Agree-

ment when contracts are signed pursuant to letters of commitment.”

(emphasis added)

18 Appellate Body ReporBrazil - Aircraft, supra footnote 13, para. 158.
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6.13 We recall however that the Panel, in order to respond to the question of when
PROEX payments should be considered to have been granted for the purposes of
Article 27.4 in the original dispute, also focused on the language of Article 1 of the
SCM AgreemeniThe Appellate Body held, however, held this to be error:

"In our view, the Panel reached the correct conclusion. However, it

did so on the basis of faulty reasoning. The issue in this case is when

the subsidies for regional aircraft under PROEX should be considered

to have been "granteddr the purposes of calculating the level of

Brazil's export subsidies under Article 27.4 of the SCM Agreement

The issue imot whether or when there is a "financial contribution", or

whether and when the subsidy "exists", within the meaning of Article

1.1 of that Agreement."(emphasis in origindl.)

The Appellate Body further explained that:

"[T]he issue before the Panel under the heading 'Has Brazil increased
the level of its export subsidies?' was simply this: given that the export
subsidies in this case were already deemed to 'exist’, when were they
‘granted? At issue was the interpretation and application of Article
27.4,notof Article 1 ... [Flor the purposes of Article 27.4, we see the
issue of theexistenceof a subsidy and the issue of the point at which
that subsidy isgranted as two legally distinct issues (emphasis in
original). Only one of those issues is raised here and, therefore, must
be addressed”.

6.14 We recognize that the distinction made by the Appellate Body was between
the existene of a subsidy and when a subsidy is grandated to when a subgids
grantedfor the purposes of Article 27af theSCM Agreementnd not when it was
grantedfor the purposes of Article 3.2As a matter of logic, however, we cannot
perceive - nor has Brazil identified - any basis for us to conclude that, while the ex-
istence of a subsidy is a legally distinct issue from when it is granted for the purposes
of Article 27.4, it isnot a legally distinct issue from when it is granted for the pur-
poses of Article 3.2. In other words, if the issue of when a subsidy is "grdioted"

the purposes of Article 27id legally distinct from when it "exists" for the purposes

of Article 1, then it follows that the issue of when a subsidy is grdotethe pur-
poses of Article 3.% also legally distinct from the issue when it is exists for the
purposes of Article 1. Accordingly, we decline Brazil's invitation to consider when
the subsidy "exists" within the meaning of Article 1 when examining when the sub-
sidy is "granted” for the purpose of Article 3'2.

6.15 Brazil contends that requiring Brazil to cease issuing NTN-I bonds pursuant
to commitments made prior to 18 November 1999 amounts to a retroactive remedy.

19 |bid., para. 154.

20 |bid., para. 156.

2L Brazil argues that a finding that a subsidy within the meaning of Article 1 (5@ Agree-
mentdoes not exist until NTN-I bonds are issued would render provisions of Part Ill of the Agree-
ment ineffective. Because our finding regarding when PROEX subsidies are "granted" within the
meaning of Article 3.2 does not imply a view as to when PROEX subsidies "exist", we need not
further address the issue raised by Brazil.
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We cannot agree. In our view, the obligation to cease performing illegal acts in the
future is a fundamentally prospective remé&dy.

6.16 Nor are we convinced that a different interpretation is required because Brazil
asserts that it has a contractual obligation to issue PROEX bonds pursuant to com-
mitments already entered into, and that it would be liable to damages for breach of
contract if it failed to do so. Assuming that Brazil is correct in this reQatte im-
plication of this view would be that Members could contract to grant prohibited sub-
sidies for years into the future and be insulated from any meaningful remedy under
the WTO dispute settlement system. Nor is thisueely hypothetical situation. If
Canada's figures are correct - and Brazil has not disputed their overall accuracy -
Brazil has outstanding commitments to issue NTN-I bonds pursuant to PROEX as it
existed before modification in respect of nearly 900 regional aircraft that have yet to
be exported. Letters of commitment in respect of some 300 regional aircraft were
issued after the Panel Report in the o@djidispute was circulated to Members on 14
April 1999. By Brazil's reasoning, it should be allowed to continue issuing bonds
upon the exportation of these aircraft for years to come.

6.17 For all of the reasons set forth above, we conclude that the continued issuance
of NTN-I bonds pursuant to letters of commitment issued prior to 18 November 1999
represets the granting of sulbdies contingent upon export performaneithin the
meaning of Article 3.2 of th&CM Agreemenficcordingly, we conclude that in this
respect Brazil has failed to implement the recommendation of the DSB that it with-
draw the export subsidies for regional aircraft under PROEX within 90 days.

C. Are Payments Pursuant to the PROEX Scheme as Modified by
Brazil Consistent with thECM Agreemeri

6.18 In the first section of this Report, we addressedettistenceof measures
taken to comply with the recommendation of the DSB in respect of payments on

22 Cf., Vienna Convention on the Law of Treatiésiicle 28. This provision, entitled "Non-

Retroactivity of Treaties", provides that, unless a different intention appears from the treaty, its pro-
visions do not bind a party "in relation to any act or fact that took place or situation which ceased to
exist" before the date of entry into force of the treaty for that party. Bytiveganplication, it would

not be retroactive application to bind a party with respect to acts that took place after a treaty entered
into force. Although this article addresses the temporal application of treaties, and not of DSB rec-
ommendations, it nevertheless provides some guidance in respect of the meaning of the concept of
retroactivity in public international law.

2 Aresolution of the question whether Brazil would be liable to damages for breach of contract for
failure to issue NTN-I bonds in respect of existing commitments would require consideration not

only of Brazilian administrative and contract law, but also of the role &\Mh® Agreemerin

Brazil's domestic legal systeifBeeResponse of Brazil to Question 12 of the Panel. Although a Panel
may examine municipal law in order to determine whether a Member has complied Wifi@he
Agreement(Seee.g.,Report of the Appellate Bodindia - Patent Protection for Pharmaceutical

and Agricultural Chemical Produc{$India — Patents (US), WT/DS50/AB/R, adopted 16 January

1998, DSR 1998:1, 9, para. 66), we are reluctant to enter into such an examination here, as the issues
are complex, not fully briefed, and ultimately not essential to our resolution of the case at hand. In

any event, we recall that, under Article 27 of Yienna Convention on the Law of Treati@gparty

to a treaty may not invoke the provisions of its internal law as justification for its failure to perform a
treaty.
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exports of regional aircraft pursuant to letters of commitment issued under PROEX
prior to its modification by Brazil. In this section, we addressdbesistencywith

the SCM Agreemerdf measures taken by Brazil to comply with the recommendation
of the DSB in respect of payments on exports of regional aircraft pursuant to letters
of commitment issued under PROEX after its modification by Brazil.

1. Steps Taken by Brazil to Comply with the Recommendation
of the DSB

6.19 The basic language authorising PROEX interest rate equalisation, found in
Provisional Measure 1892-33, has not changed since the date of establishment of the
original panel in this dispufé.Brazil however argues that it has implemented the
DSB's recommendation in this dispute through Resolution 2667 of 19 November
19997 Article 1 of the Resolution repeats the basic standard of Provisional Measure
1892-33 that the National Treasury may grant equalisation sufficient "to ensure that
the relevant financial charges are consistent with standard practices onettma-
tional market." Article 1 further provides that:
"Paragraph 1. In the financing of aircraft exports for regional aviation
markets, equalisation rates shall be established on a case by case basis
and at levels that may be differential, preferably based on the United
States TreasyrBond 10-year rate, plus an additiosaread of 0.2%
per annum, to be reviewed periodically in accordance with market
practices.
Paragraph 2. The equalisation rate shall be limited to the percentages
established by the Central Bank of Brazil, and shall remain fixed
throughout the period in question.”
6.20 As discussed in paras. 6.75-6.ififra, Brazil considers that, as a result of
this Resolution, PROEX payments are no longer used to secure a material advantage
in the field of export credit terms and are hence "permitted" by the first paragraph of
item (k) of the lllustrative List.

24 Provisional Measure 1892-33 of 23 November 1999 and Provisional Measure 1700-15 of 30
June 1998 both provide in Article 2 that, "[ijn operations to finance the export of domests

and services not covered by the preceding article and in financing for the production of goods for
export, the National Treasury may grant the financing entity equalisation funding sufficient to make
the financing charges consistent with practices on the international market."

% Ccanada Documentary Annex 5, Exhibit Bra-1. Brazil informed the DSB that it had implemented
its recommendation through two pieces of "implementing legislation”, Resolution 2667 and Circular
Letter 2881 of 19 November 1999 published by the Central Bank of Brazil. Circular Letter 2881
establishes "the maximum percentages that may be applied under tax rate equalisation systems used
for PROEX operations." These maximum percentages cover financing for up to ten years, with the
highest interest rate equalisation rate set at 2.5 per cent for financing of "over 9 years and up to 10
years", down from 3.8 per cent previously. In the First Submission of Brazil, however, Brazil indi-
cated that Circular Letter 2881 represents "an additional action that does not directly affect the ques-
tion before this Panel". From this we conclude that Brazil does not assert that Circular Letter 2881 is
relevant to our consideration whether PROEX as modified is consistent wBiCMeAgreement
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2. Assessment of the Panel

6.21 Inthe original dispute, we found that Brazil had failed to comply with certain
conditions of Article 27.4 of th8CM Agreementnd that the prohibition of Article
3.1(a) of theSCM Agreementvas therefore applicable to BraZilThe Appellate

Body sustained this finding on appéaBrazil has not suggested before this Article
21.5 Panel that this situation has changed in any respect. Accordingly, we conclude
that Article 3.1(a) continues to apply to Brazil. We further found, and Brazil did not
dispute, that PROEX payments are subsidies within the meaning of Article 1 of the
SCM Agreemerthat are contingent upon export performance within the meaning of
Article 3.1(a) of that Agreement. This finding was not appealed, nor has Brazil sug-
gested that Rmlution 2667 in any way affects the statof PROEX payments as
export subsidies.

6.22 Brazil does however assert that PROEX payments are "payments" within the
meaning of the first paragraph of item (k) of the lllustrative List which are not "used
to secure a material advantage in the field of export credit terms" and which are
therefore "permitted”. Thus, Brazil's defence in this dispute depgraisthe propo-

sition that the first paragraph of item (k) may be used to establish that an export sub-
sidy within the meaning of item (k) is "permitted" by tBREM Agreementt further
depends upon Brazil establishing that (a) PROEX payments are "payments" within
the meaning of item (k); and (b) PROEX payments are not "used to secure a material
advantage in thedld of export credit terms". Further, Brazil has acknowledged that

it is asserting an affirmative defence, and that the burden of establishing entitlement
to it is thus on Brazif®

6.23 We note that, in the original dispute, this Panel restricted itself to a finding
that PROEX paymentgereused to secure a material advantage in the field of export
credit terms. We did not address the two other elements necessary to Brazil's defence,
i.e, whether the first paragraph of item (k) can be used to establish that an export
subsidy is "permitted”, and whether PROEX payments are "payments" within the
meaning of item (k). Nor did the Appellate Body make findings on these issues. In
this Article 21.5 dispute, however, we have decided to address all three elements of
Brazil's defence. In our view, this more comprehensive approach will provide a
greater degree of clarity and guidance to the parties in respect of implementation. It
also facilitates a better understanding of the relevant provisions in the context of the
broader operation of tfeCM Agreement

(&8 May the First Paragraph of Item (k) be Used to
Establish that an Export Subsidy is "Permitted"?
6.24 The first paragraph of item (k) of the lllustrative List identifies as an export
subsidy:
"The grant by governments (or special institutions controlled by gov-
ernments) of export credits at rates below those which they actually
have to pay for the funds so employed (or would have to pay if they

% Original panel reporsupra Brazil - Aircraft, footnote 1, para. 8.1.

27 Appellate Body ReporBrazil - Aircraft, supra footnote 13, para. 164.
% Original Panel Reporsupra,footnote 1, para. 7.17.

DSR 2000:1X 4107



Report of the Panel

borrowed on international capital markets in order to obtain funds of
the same maturity and other credit terms and denominated in the same
currency as the export credioy, the payment by them of all or part of

the costs incurred by exporters or financial institutions in obtaining
credits, in so far as they are used to secure a material advantage in
the field of export credit ternfsfemphasis added).

6.25 As noted above, Brazil's "material advantage" defence is predicated on the
proposition that payments within the meaning of the first paragraph of item (k) that
arenot "used to secure a material advantage in the field of export credit terms" are
"permitted" by theSCM Agreemerff Accordingly, we will first consider whether, as

a matter of law, the first paragraph of item (k) can be used to establish that a subsidy
which is contingent upon export performance within the meaning of Article 3.1(a) is
nevertheless "permitted”, or whether, as argued by Canada, the first paragraph of
item (k) cannot be used in this manner.

() Has this Issue Already Been Addressed by the
Appellate Body?

6.26 In considering this question, we first observe that this issuadté®een de-
cided, either by the Panel or by the Appellate Body, in the original dispute. To the
contrary both the Panel and the Appellate Body specifically declinedléoam this
issue. In the words of the Appellate Body:
"Nor do we opine on whether a '‘payment’ within the meaning of item
(k) which is not 'used to secure a material advantage in the field of ex-
port credit terms' isa contrarig ‘permitted’ by thesCM Agreement
even thoughtiis a subsidy which is contingent upon export perform-
ance within the meaning of Article 3.1(a) of that Agreement. The
Panel did not rule on these issues, and the lack of Panel findings on
these issues was not appeal®d.”

6.27 Nor do we accept Brazil's contention that we should infer some implicit
finding on this issue by the Appellate Body. The fact that the Appellate Body consid-
ered and decided the issue of whether PROEX payments are used to "secure a mate-
rial advantage in the field of export credit terms" does not mean that the Appellate
Body accepted (nor, for that matter, that it rejected) Brazil's view that the first para-
graph of item (k) can be used to establish that an export subsidy is "permitted”. We
decline to speculate about how the Appellate Body might have resolved this issue
had it been before it. Rather, we will make our finding on this issue on the basis of
the SCM Agreemends interpreted in accordance with customary rules of public in-
ternational law.

2 First Submission of Brazil, para. 4 (“The Appellate Body, noted, however, that Members are

permitted to obtain an ‘advantage' in the field of export credit terms, provided that advantage is not
material™).
30 Appellate Body ReporBrazil — Aircraft, supra footnote 13, para. 187.
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(i)  The Relationship between Article 3.1(a) and
the lllustrative List of Export Subsidies

6.28 In examining whether the first paragraph of item (k) can be used to establish
that a subsidy which is contingent upon export performance within the meaning of
Article 3.1(a) is nevertheless "permitted”, our starting point is of course the text of
the SCM Agreementn this respect, and turning first to the text of Article 3.1(a), we
note that that Article states that:
"Except as provided in the Agreement on Agriculture, the following
subsidies witin the meaning of Article 1, shall be prbhed:

(a) Subsidies contingent [footnote omitted], in law or in fact, whether
solely oras one of several other conditions, upopagkperformance,
including those illustrated in AnneX |

® Measures referred to in Annex | as not constituting export subsidies
shall not be prohibited under this or any other provision of this
Agreement.

6.29 Leaving aside for the moment the issue of the role of footnote 5 - an issue to
which we will return shortly - we consider that twonclusions can be derived from
the text of Article 3.1(a).
6.30 First, Annex | is purely illustrativei.e., it does not purport to be an exhaus-
tive list of export subsidies. In other words, it contains examples of prohibited export
subsidies. It is clear, however, that it is legally possible - and, as a matter of fact,
highly likely - that there are prohibitezkport subsidies within the meaning of Article
3.1(a) that do not fall within the scope of Annex I. Should there be any doubt on this
score - and neither the parties nor the third parties have expressed any such doubt -
this conclusion is borne out by the title given to Annex I, to wit, "lllustrative List of
Export Subsidies".
6.31 Seconda measure that falls within the scope of the lllustrative Lide@sned
to be a prohibited export subsidy. In other words, a Member may establish that a
measure is a prohibited export subsidy by going directly to the lllustrative List, with-
out first demonstrating that a measure falls within the scope of Article 3.1(a). This is
confirmed from the words "subsidies contingent ... upon export performance,
cluding those illustrated in Annex I" (emphasis added), which in their ordinary
meaning tell us that measures identified in the Annexpme facto"subsidies con-
tingent upon export performance".
6.32 There is however a third conclusion that we cannot draw from the text of
Article 3.1(a). Canada argues that a finding that the lllustrative List could beaused
contrario to establish that measures were "permitted”, would turn the lllustrative List
into an exhaustive list. We do not agree. Rather, another possible interpretation is
that offered by Brazil but perhaps expressed most clearly by the United States as
third party:

"The lllustrative List does not deal with all possible financial contri-

butions, but for those it does deal with, it establishes, by virtue of
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footnote 5, a dispositive legal standard insofar as prohibited subsidies
are concerned’”

Without necessarily agreeing with the US interpretation of the role of the lllustrative
List - as our subsequent discussion will clearly demonstrate - we do not consider that
we can conclude, based on the mere fact that the lllustrative List is "illustrative", that
the List cannot be usedcontrario

(i) The Role of Footnote 5 to the SCM
Agreement

6.33 How thus may we resolve the question whether and under what conditions the
lllustrative List can be used to demonstrate that a subsidy which is contingent upon
export performance isot prohibited,i.e., that it is "permitted"? Oneaggsibility
would be to resort to general interpretive techniques. Thus, it could be argued that
the Panel should interpret the lllustrative Lastontrario sensua term defined as
meaning "on the other hand; in the opposite sefise"should apply the principle of
lex specialis For the reasons discussed below, however, we need not rely on such
general principles in this case.
6.34 The drafters of thBCM Agreemermust have recognized that the insertion of
the lllustrative List of Export Subsidies - which was imported with only minor modi-
fications from the Tokyo Roun8ubsidies Codeinto an Agreement that contained
for the first time definitions of "subsidy" and "export subsidy" would create interpre-
tive difficulties, as theSCM Agreemenprovides us with a specific textual basis to
resolve tfis question. This tewal basis is footnote 5 to M Agreemeri®

Footnote 5 provides that:

"Measures referred to in Annex | as not constituting export subsidies
shall not be prohibited under this or any other provision of this
Agreement".

6.35 Brazil contends that payments within the meaning of the first paragraph of
item (k) that are not used to secure a material advantage in the field of export credit
terms fall within the scope of this footnote. We disagree.

6.36 In its ordinary meaning, footnote 5 relates to situations where a measure is
referred to asot constituting an export subsidy. Thus, one example of a measiire th
clearly falls within the scope of footnote 5 involves export credit practices that are in
conformity with the interest rate provisions of tAerangement on Guidelines for
Officially Supported Export Credit§Arrangemen). The second paragraph of item

31 Oral Statement of the United States at the third-party session, para. 15.

32 Black's Law DictionarySeventh Edition, West Group, 1999 at 23.

3 The SCM Agreemendlso includes a provision governing the relationship between certain ele-
ments of the lllustrative List and Article 1 of the Agreement. Footnote 1 to the Agreement provides
that, "[ijn accordance with the provisions of Article XVI of GATT 1994 (Note to Article X&ffid

the provisions of Annexes | through Il of this Agreem#re exemption of an exported product

from duties or taxes borne by the like product when destined for domestic consumption, or the re-
mission of such duties and taxes in amounts not in excess of those which have accrued, shall not be
deemed to be aubsidy' (emphasis added). This footnote, of course, is not applicable to the situa-
tion at hand, as PROEX payments are unrelated to the exemption of an exported product from duties
or taxes.
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(k) provides that such measures "shall not be considered an export subsidy prohibited
by this Agreement". Arguably, footnote 5 in its ordinary meaning could extend more
broadly to cover cases where the lllustrative List contains some other foafa of
firmative statement that a measure is not subject to the Article 3.1(a) prohibition, that
it is not prohibited, or that it is allowed, such as, for example, the first and last sen-
tences of footnote 8%and the proviso clauses of items*{tgnd (i of the Illustra-
tive List®’
6.37 The first paragraph of item (k), however, does not contain any affirmative
statement that a measurenigt an export subsidy nor that measures not satisfying the
conditions of that item aneot prohibited. To the contrary, the first paragraph of item
(k) on its face simply identifies measures taa prohibited export subsidies. Thus,
the first paragraph of item (k) on its face does not in our view fall within the scope of
footnote 5 read in conformity with its ordinary meaning.
6.38 We recall the view of Brazil and the United States that "the lllustrative List
does not deal with all possible financial contributions, but for those it does deal with,
it establishes, by virtue of foott® 5, a dispositive legal standard insofar eshib-
ited subsidies are concernéfl.lh other words, we understand them to argue that,
with respect to financial contributions dealt with by the Illustrative List, the List pro-
vides the sole basis to determine whether the measure is prohibited or permitted.
While we agree that an illustrative list could in principle operate in such a manner,
we do not consider that such an interpretation is readily supported by the text of
footnote 5 itself. To the contrary, if the drafters had intended the meaning which the
United States attributes to footnote 5, they could certainly have found appropriate
language to do so.
6.39 The United States advances arguments based on the negotiating history of
footnote 5 in support of its broad interpretation of that footnote to apply to the first
paragraph of item (k). In this respect, it points out that in a Chairman's text of the
SCM Agreemeritnown asCartland Ill, footnote 5 provided as follows:
"Measuresexpresslyreferred to as not constituting export subsidies
shall not be prohibited under this or any other provision of this
Agreement."” (emphasis addéed).

34 The first sentence of footnote 59 provides that "Members recognize that deferral need not

amount to an export subsidy where, for example, appropriate interest charges are collected.” The last
sentence states that "[p]aragraph (e) is not intended to limit a Member from taking measures to avoid
the double taxation of foreign-source income earned by its enterprises or the enterprises of another
Member."

3 v provided, however, that prior-stage cumulative indirect taxag beexempted, remitted or
deferred on exported products even when not exempted, remitted or deferred on like products sold
for domestic consumption, if the prior stage cumulative indirect taxes are levied on inputs that are
consumed in the production of the exported product ... ." (emphasis added).

3« provided, however, that in particular cases a finay usea quantity of home market inputs

equal to, and having the same quality and characteristics as, the imported inputs as a substitute for
them ..."

37 In any event, such measures may well fall within the scope of footnote 1, and thus not represent
subsidies at all, whether prohibited or otherwise.

% Oral Statement of the United States at the third-party session, para. 15.

3% Draft Text by the Chairman, MTN/GNG/NG10/W/38/Rev.2, 2 November 1990.
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As the United States correctly observes, a new Chairman's text (known as "Cartland
IV") was released just a few days latem that new text, the word "expressly" was
dropped from the footnote, which took its present form. In the view of the United
States, this change demonstrates that the drafters "intended to expand, rather than
restrict” the scope of footnote 5, and that "they did not intend the sort of narrow con-
struction of footnote 5 advanced by Canada and the'EC."

6.40 We agree with the United States that the deletion of the term "expressly" ap-
pears to have broadened the scope of footnoteCGaitland 1V beyond its scope in
Cartland 1ll. We do not agree, however, that it served to broaden footnote 5 to the
extent suggested by the United States. As we discussed above, the lllustrative List
contains - and already contained at the time&aftland 11l and IV - a number of
provisions that include affirmative statements that arguably represent authorizations
to use certain measures. The languag€afland Il ("expressly referred to") could

have precluded asserting that footnote 5 applied to any of these provisions, and it
may be that the purpose of the modification was to rectify this situation. If on the
other hand the intention of the drafters in changing footnote 5 had been to extend the
scope of that footnote to cover situations where the lllustrative List merely referred to
things thatwere export subsidies, they might have been expected to modify the
structure of the second part of the footnote, and not merely delete the word "ex-
pressly". At the very least, we conclude that the implications of the negotiating his-
tory referred to by the United States are inconclusive and cannot lead us to disregard
the ordinary meaning of the footnote.

6.41 Of course, it could be argued that, based oma &ontrario argument, the
lllustrative List permits admitted export subsidesen where those subsidies do not

fall within the scope of footnote Bs we have already indicated, however, tregftel

ers have provided us with a specific textual provision that addresses the issue when
the lllustrative List can be used to demonstrate that a measure is not a prohibited
export subsidy. The fact that this footnote was adjusted on at least one occasion sug-
gests that the drafters gave this issue consideration and provided the answer to this
question’” If we were to conclude that the lllustrative List by implication gave rise to
"permitted" measures beyond those allowed by footnote, we would be calling into
serious question thaison d'étreof footnote 5.

40" Draft Text by the Chairman, MTN/GNG/NG10/W/38/Rev.3, 6 November 1990.

41 Oral Statement of the United States at the third-party session, para. 12.

42 The lllustrative List was imported with only modest changes from the Tokyo Ragrement

on Interpretation and Application of Article VI, XVI and XXIII of the General Agreement on Tariffs
and Trade ("Subsidies Code'The Subsidies Code prohibited Signatories (other than developing
country Signatories) from granting export subsidies on products other than certain primary products
and included a list of practices that were "illustrative of export subsidegArticles 9 and 14.2.

The Subsidies Coddefined neither the term "subsidy" nor the term "export subsidy", and the draft-
ers must have been aware that the importation of the List into a new agreement with groundbreaking
new definitions would give rise to a need for textual clarification.
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(iv) The Material Advantage Clause and the
Principle of Effective Treaty Interpretation

6.42 Brazil, and the United States as third party, contend that a finding that the
first paragraph of item (k) cannot be usedontrarioto permit export credits and
payments that aneot used to secure a material advantage would render the "material
advantage” clause ineffectiV&We do not agree. In our view, the primary role of the
lllustrative List is not to provide guidance as to when measurescangrohibited

export subsidies - although footnote 5 allows it to be used for this purpose in certain
cases - but rather to provide clarity that certain measwegsrohibited export subsi-

dies. Thus, it would be possible to demonstrate that a measure falls within the scope
of an item of the lllustrative Lishind was thus prohibited without being reqdito
demonstrate that Article 3, and thus Article 1, was satisfied. To borrow a concept
from the field of competition law, the Illustrative List could be seen as analogous to a
list of per seviolations. Seen in this light, the material advantage clause is not "inef-
fective", in the sense that it is reduced to redundancy or inutility, by a finding that the
first paragraph of ite (k) cannot be used contrarioto establish that a meastse
permitted. To the contrary, the material advantage nevertheless continues to serve an
important role by narrowing the range of measures that would otherwise be subject to
the "per sé violation set forth in the first paragraph of item (k), as discussed below.
6.43 Let us consider the first situation envisioned by the first paragraph of item
(k), the grant by govements of export creti at rates below their cost of funds. It

may generally be assumed that in such circumstances there will be a benefit to the
recipient and thus a subsidy. This is however not always the case. Whenever a gov-
ernment's cost of funds is higher than that of the borrower, a loan at below the gov-
ernment's cost of funds may nevertheless fail to confer a benefit on the recipient. For
example, Brazil argues in this dispute that istoof funds is in excess of 13 per
cent. By contrast, it is likely that many purchasers of Brazilian exports could obtain
private export credit financing, not benefiting from government intervention of any
kind, at an interest rate significantly lower than 13 per cent. Thus, direct financing by
Brazil in these circumstances could well entail a cost to the government but provide
no advantage, material or otherwise, to the recipient. Under these circumstances, and
in the absence of the material advantage clause, Brazil would be prohibited from
providing export credits at an interest rate lower than 13 pet cemen if the export
credits provided no advantage whatsoévVefhe role of the material advantage
clause in this situation is to narrow the scope op#ireseprohibition in such cases.

43 The principle of effectiveness in the interpretation of treaties has been recognised in the WTO

dispute settlement system. As the Appellate Body explaine&inGasoline "an interpreter is not

free to adopt a reading that would result in reducing whole clauses or paras. of a treaty to redundancy or
inutility" (Appellate Body ReportUnited States - Standards for Reformulated and Conventional
Gasoline ("US - Gasoline")WT/DS2/ABI/R, adopted 20 May 1996, DSR 1996:l, 3, footnote 10, at

21).
44

45

Except to the extent it successfully invoked the second para. of item (k).

We are assuming that the material advantage clause applies with respect to both forms of gov-
ernment activity referred to in the first para. of item {le, direct export credit financing and pay-
ments. If it does not, then the ability of a developing country not exempted from the export subsidy
prohibition to provide direct export credit financing could in practice be limited to situations where

it could invoke the second para. of item (k).
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6.44 A similar situation could arise in cases of payments under the first paragraph
of item (k). Without the material advantage clause, a complainant could demonstrate
the existence of a prohibited subsidy merely by demonstrating the existence of a
payment within the meaning of item (k). However, a financial institution in a devel-
oping country may have a higher cost of funds than financial institutions in devel-
oped countries, and thus be unable to provide export credits on terms competitive
with those of foreign financial institutions. A payment by Brazil that allowed a Bra-
zilian financial institution to provide export credits to an overseas customer on pre-
cisely the same terms as that customer could have obtained in international financial
markets could, absent the material advantage clause, constitute a prohibited export
subsidy, even though the borrower - and hence the exporter - was no better off than it
would have been but for the payméhhe material advantage clause narrows the
scopeﬂof the ger sé violation in the first paragraph of item (k) and precludes this
result:

6.45 In light of the foregoingwe consider that the "material \ehtage" clause
would not be rendered "ineffective" by a finding that the first paragraph of item (k)
cannot serve as a basis to establish that a measure is "permitted".

(v)  Developing Countries and the Object and
Purpose of the SCM Agreement

6.46 Finally, we recall Brazil's view that the first paragraph of item (k) must be
read to "permit" payments that are not used to secure a material advantage - and that
for this reason footnote 5 must be read broadly to apply to the first paragraph of item
(k) - in order to ensure that developing countrgrivbers are not placed at@etma-

nent, structural disadvantage" in the field of export credit terms. Because this argu-
ment appears to us to be at the core of Brazil's defence, we consider that we must
address it in some detail.

6.47 We agree with Brazil that tt®CM Agreemerghould not be interpreted in a
manner that provides special aledsfavourable treatment for developing country
Members in the field of export credit terms if the text of the Agreement permits of an
alternative interpretation. In particular, an interpretation of3G& Agreementhat
allowed developed country Members to consistently offer export credit terms more
favourable than those that could in practice be offered by developing country Mem-
bers - at least as of the date the export subsidy prohibition applies to any given de-
veloping country Membé&t- would be at odds with one of the objects and purposes

of theWTO Agreemergenerally and th8CM Agreemergpecifically’®

4 |n such a case, there would be a benefit and thus a subsidy, but it would be a subsidy to a service

provider, the financial institution.

47 In fact, Brazil made a similar argument regarding the need for PROEX payments due to "Brazil
risk" in the original dispute in this case. In the case of PROEX payments, however, the aircraft pur-
chaser is free to seek the best export credit terms available in the market, whether from a Brazilian or
foreign bank, and then receive a reduction in that interest rate in the amount of the payments. Thus,
PROEX payments by definition allow a purchaser/borrower to obtain export credits at interest rates
lower than it could obtain in the market with respect to the transaction in question.

48 In this respect, we recall that the prohibition on export subsidies does not apply to least-
developed country Members, nor to Members listed in Annex VII until their @&tRapitareaches
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