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access to courts
civilians detained during armed conflict 171-2, 175-8, 180, 185-8
effectiveness of procedural means, need for 152-5
execution of judgments and 45-7
extent of right 37-8, 39-43, 64-6, 84-6
margin of appreciation 39, 64-6, 84-6
State immunity, jurisdiction as procedural bar 38, 70-3, 81-2
unconstitutional dismissal of judge and 152-5
American Convention on Human Rights (1969)
access to courts. Szz judicial protection below
breach, before entry into force 141
compensation, measure, adequate 156
death row as inhuman or degrading treatment, conditions of detention 523-4,
533-4
denunciation 513-14, 527
effective remedy, ineffectiveness, state of emergency 155
extraterritorial jurisdiction 168
acts of State agents abroad 168
fair trial, unconstitutional removal of judge and 145-52
independent and impartial tribunal
state of emergency and 155
unconstitutional dismissal of judge and 151-2
interpretation, by Inter-American Court of Human Rights 549, 552
judicial protection
effectiveness of procedural means, need for 152-5
unconstitutional dismissal of judge and 152-5
personal liberty, failure to bring promptly before a competent court 542
phrases, ‘all persons subject to their jurisdiction’ 101-2, 168
prompt hearing, ‘reasonable time’ 553
reparations
commission’s power to recommend 542-3
instruments of; release of victim 542
American Declaration of the Rights and Duties of Man (1948)
access to courts 171-2, 175-8, 180, 185-8
applicability, armed conflict 169-70, 182-8
non-combatant deaths and injuries 134-5
basis in WWII 169
derogation, in accordance with the law 176-7
detention
civilians during armed conflict 158-88
civilians in armed conflict, public security 171-2, 174-5
humane treatment, right to 171
extraterritorial application 101, 115
interpretation, context, juridical system in force at time of interpretation 169-70
liberty, right to 171
deprivation in accordance with established norms and procedures 171-2, 176-8,
183-8
obligations
non-ratifying OAS members 133-5
source of 167-8
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remedies
investigation and attribution of responsibility 178-80
repair of consequences 178-80
review of procedures to ensure future conformity 178-80, 188
treaty, whether 170 n. 10
applicable law
armed conflict
American Declaration of the Rights and Duties of Man (1948), detention of
civilians 169-71, 184-5
international humanitarian law, detention of civilians 169, 184
colonies 583-4
conservation and management measures 271-2, 291-302
high seas 439
Privy Council (UK), appeals jurisdiction 526, 549
treaty, international law 315-16
Argentina
Constitution 1853, partial repeal by Junta (26 March 1976) 146, 149
judicial independence, unconstitutional removal 146-52
political question doctrine, removal of judges by de facto government 149-50
armed conflict
applicable law
American Declaration of the Rights and Duties of Man (1948) 169-71, 184-5
international humanitarian law, detention of civilians 169, 184
detention of civilians, American Declaration of the Rights and Duties of Man (1948),
applicability 158-88
human rights, applicability in 135-6, 182-8
peacetime distinguished 170

bad faith, malicious prosecution 492-5
British Indian Ocean Territory (BIOT)
as British settlement 585-7
as ceded colony 587
British Indian Ocean Territory Order 1965
as exercise of Grown prerogative 557-8, 585-6, 590, 591-2
extracts 558-60
ss 3-5 558
s 8558
s 8(3) 558
s 10558
s 11 558, 584-91
s 15(1) 559, 586
s 16 539
s 17 559
s 19 559
constitution of Chagos Archipelago as, British Indian Ocean Territory Order 1965 557
Tlois
property rights 561
public law rights 561
removal to Mauritius 557, 560-2
legitimacy 556-93
Magna Carta 1215 and 575-9
motivation 561-9, 590
settled population, whether 562-4
size of population 560
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Immigration Ordinance 1971
drafting process 564-9
extracts 559-60
s 4, validity 557-93
59 559-60

judicial organization 569, 572

jurisdiction, UK courts 569-75, 591-2

law of, Magna Carta 1215 575-9, 586

legislative powers
peace, order and good government 584, 587-91, 592-3
source 585-7, 591-2

UK-US Exchange of Notes concerning the Availability of BIOT for Defence

Purposes (1966) 562
burden of proof, jurisdiction, ICJ 211

Canada
Charter of Rights and Freedoms
s 7 (right to life, liberty and security/fundamental justice), nationality, relevance
495-6
s 8 (discriminatory treatment of foreign vessels) 496-7
s 15 (discrimination)
arrest of foreign vessels under Coastal Fisheries Protection Regulations 496-9
corporate rights 497-8
nationality, relevance 498-9
Court Rules, 419(1) 486, 488-9
customary international law, incorporation into municipal law 490
fisheries, conservation and management measures, freedom of the seas and 219-27,
229-30, 269-72, 277-8, 354-6
international law, municipal law and, primacy 490-1
judicial notice
general principles of international law 492
treaties 491
jurisdiction, ‘deemed to have been committed’ within territory 202-3, 225-6
law of
Coastal Fisheries Protection Act 1994
political motivation 391-401, 507-8
reservation to acceptance of compulsory jurisdiction of ICJ and 217-27, 236,
286-90, 292-3
s 2 (‘NAFO Regulatory Area’) 201
s 5.1 (straddling stocks: declaration of need for urgent action) 201-2
s 5.2 202, 223
s 6 (power to make regulations) 504-5
s 7 (boarding by protection officer) 202, 223
s 7.1 (search) 202, 223
s 8.1 (use of force) 202, 223, 226, 471-6
s 18.1 (‘deemed to have been committed in’) 202-3, 225-6
Coastal Fisheries Protection Regulations 1976 (as amended on 25 May 1994)
ss 19.3-19.5 (use of force) 203, 226, 471-6
s 21(2)(a) (‘straddling stocks’) 203
s 21(2)(b) (‘prescribed vessels’) 203, 443-8
s 21(2)(c) (‘prescribed conservation and management measures’ in respect of
straddling stocks) 203
Coastal Fisheries Protection Regulations 1976 (as amended on 3 March 1995)
207, 223, 341, 351, 505
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amendment as agreed with EC 206-7, 351
retroactive effect 503-4
s 21(2)(b) (prescribed classes of foreign fishing vessels) 203, 338, 343-8
s 21(2)(c) (‘prescribed conservation and management measures’ in respect of
straddling stocks) 203
s 21(2)(d) (‘prescribed conservation and management measures’) 204
s 21, Table V (measures applicable to Spanish and Portuguese vessels) 223
Criminal Code 1970-85-87-94, s 25 203, 225-6
legislation, interpretation, phrases
‘conservation and management measures’ 220-3
‘vessels of a prescribed class’ 224-5, 230, 443-8
legislation, retroactive
express provision 503-4
fishing regulations 503-4
malicious prosecution 492-5, 505-6
piracy, tort, whether 502
treaties, implementing legislation, need for 491
Chagos Archipelago. Sz also British Indian Ocean Territory (BIOT)
history and status 556-69
British Indian Ocean Territory (BIOT), constitution as 557
Colombia, political question doctrine, state of exception 149-50
colonies
applicable law 583-4
Crown prerogative 557-8, 585-7, 590, 591-2
jurisdiction, UK courts 569-75, 591-2
legislative powers 584-91
agent/delegate status of legislature 584-5
peace, order and good government 584, 587-91, 592-3
source 585-7
within competence and jurisdiction 585
comity, international law enforcement and, pronouncement on legality of act of third
State 605
conservation and management measures. S fisheries, conservation and
management measures
constitution (State)
interpretation
international law and 549
international tribunals, jurisprudence 549
rights
abrogation by executive 579-84
created after coming into force of jurisdiction 517-18, 519
consular access
arrest of national
customary law and 608
legal representation, right to provide if asked 607-9
Guantanamo Bay Naval Base detainees 603, 605-10
Vienna Convention on Consular Relations (1963) 608
consular relations, treaty basis, precedence of bilateral convention 608
customary international law
conservation and management of resources and 473
European Court of Human Rights and 48-9
municipal law and, incorporation 490
ships, jurisdiction, flag State 356
State immunity, jurisdiction 38-9
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employment contracts 71-2
personal injury in forum State 89-92
personal injury outside forum State 40
customary international law, treaties and other international
instruments reflecting
European Convention on State Immunity (and Protocol) (1972) 38-9, 89
Geneva Conventions {1949), First Additional Protocol relating to the Protection of
Victims of International Armed Conflicts (1977) 604
ILC Draft Articles on Jurisdictional Immunities of States and Their Property (1991)
90-2
Straddling Stocks and Highly Migratory Fish Stocks Agreement (1995) 471
Torture Convention (1984) 41, 42, 100
Vienna Convention on the Law of Treaties (1969) 388

death penalty
appeal to international bodies
constitutional right 516-21, 525-32, 549-51
measures prescribing time-limits, legality 513-16, 531-2
proportionality 516, 531-2
suspension of execution during 540-9
commutation
breach of constitutional rights and 524, 544
reinstatement following appeal 524-5
delay in execution
Inter-American Commission on Human Rights, appeal to 512-16
UNHRGC, appeal to 512-16
inhuman or degrading treatment, appeals procedure, relevance 520
death row as inhuman or degrading treatment
conditions of detention 523-6, 533-6
delay before trial 521-3, 533
delay caused by appeal, relevance 521-3
repeated reading of death warrant 550-1
deportation, bar to, risk of torture 595-6
detention, civilian prisoners during armed conflict 158-88
diplomatic mission, receiving State’s duty of protection 502-3
diplomatic protection, exhaustion of local remedies rule, direct injury to State
distinguished 337
due process
access to international appellate bodies as right under municipal law 518-19, 530-1,
551-4
on grounds not provided for under Constitution 531
advisory committee proceedings 518, 519-20
applicable law 527, 530
changing content 519, 530
development of concept 516-17, 528-9
fair trial as part of 517
municipal law and international provisions distinguished 517, 530
right to complete legal processes 518-19
rule of law and 516-17
separation of powers and 516-17

effective remedy before national authority, official act, relevance 154
employment contracts, locally engaged staff of diplomatic mission
as civil right under European Convention on Human Rights (1950) 62, 68-70
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discrimination on grounds of sex 66-7, 70-1
State immunity, jurisdiction
customary international law 71-2
European Convention on State Immunity (and Protocol) (Basle) (1972), relevance
59-60
sovereign nature of functions of employee as test 69-70
State practice 65
equality of parties, International Court of Justice (ICJ), determination of ‘subject of
dispute’ 391
European Community (EC)
European Convention on Human Rights (1950) and, challenge in European Court
of Human Rights 13, 22
Member States, independent action, right of 337, 340
European Community law, primacy 15
Gibraltar 15
European Convention on Human Rights (1950)
access to courts
execution of judgments and 45-7
extent of right 37-8, 39-43, 64-6, 84-6
margin of appreciation 39, 64-6, 84-6
State immunity, jurisdiction as procedural bar 38, 70-3, 81-2
applicability
dependent territories 18-19
Gibraltar 10, 18-19
‘local requirements’ 18-19
civil rights and obligations
contestation, need for 37-8, 61, 81-2
discrimination complaint 70
employment contract, locally engaged staff of diplomatic mission 62, 68-70
procedural bar, State immunity, jurisdiction 38, 50-1, 61-2, 81-2
effective remedy before national authority, official act, relevance 154
family life, respect for, alien seeking to avoid deportation 597-8
free elections, European Parliament elections
applicability of Art. 3 of Protocol 1 14-16, 22-4
margin of appreciation 19-20
UK obligation to extend right to participate to Gibraltar 5-24
freedom from discrimination
as civil right 70
sexual, recruitment of locally engaged staff of diplomatic mission 66-7
general principles of international law and 93
inhuman or degrading treatment, of family members in case of deportation giving
rise to risk of torture 598
margin of appreciation, balance of interests 52-3
object, European public order 115
obligations
measures to secure rights under Convention 35-6, 115
representations on behalf of alien 596-8
reservations
interpretative declaration as 383
separability 290, 383
State responsibility
acts outside State’s jurisdiction, direct result of own action 35-6
following transfer of competence to European Community 13-14
Maastricht Treaty (1992), consequences 13-14
torture, definition 41
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European Convention on Human Rights (1950), interpretation
aids
‘any relevant rules of international law applicable in the relations between the
parties’ 40, 65, 85, 108
subsequent practice 108, 110
applicable law, Vienna Convention on the Law of Treaties (1969) 40, 65, 99-100, 108
guidelines
as living instrument. See subsequent changes, need to reflect below
human rights treaty status and 40, 65
intention of original signatories 22
international law, harmony with principles of 40, 108
object and purpose 108
parties’ intention 22
subsequent changes, need to reflect 15, 22, 65, 110
phrases
‘legislature’ 15, 22-4
‘legitimate aim’, State immunity, jurisdiction 40, 65, 68, 84-5, 86-93
‘proportionate to the legitimate aim’, measures in accordance with international
law 40-3, 65, 68, 71-3, 84-93
‘victim’, ‘within their jurisdiction’ requirement distinguished 114
‘within their jurisdiction’
consular activity and 610-11
effective control of area as result of military action 112-13
extraterritorial acts 103-16
family link, relevance 596
Gibraltar 12
Guantanamo Bay Naval Base detainees 610-11
in territory under control of USA 610-11
NATO Operation Allied Force 103-16
travaux préparatoires 100-1
European Convention on State Immunity (and Protocol) (Basle) (1972)
application
acts in forum State 40, 80, 89
armed forces 80
reluctance to ratify 82-3, 89
third parties 38-9
customary international law 38-9, 89
European Court of Human Rights
admissibility, ‘within their jurisdiction’ requirement distinguished 114
customary international law and 48-9
exhaustion of local remedies rule, failure to exhaust remedies in another State 86
Rules of Court (pre-1998)
5(a) 4
214
243) 4
24(4) 4
284
29(1) 4
304
33(3)(d) 4
74(2) 21
994
Rules of Court (1998)
2475
29(1) 75
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52(1) 26, 55, 75
54(4) 27, 55, 75
59(2) 27, 56
61(2) 56
72 26-7, 55, 75
European Economic Community Treaty (Rome) (1957), applicability,
Gibraltar 6
European Parliament
Election of the Representatives of the European Parliament by Direct Universal
Suffrage 1976 10, 24
applicability 10
UK responsibility in respect of Gibraltar 13
as treaty 13
elections, overseas territories and 5-24
European Convention on Human Rights (1950), applicability of free elections
provisions 14-16, 22-4
legislature, whether 15, 22-3
Gibraltar 16-18, 23-4
powers, European Union Treaty (Maastricht) (1992) 7-10, 17-18, 23
exclusion of aliens, justification, national security 595
exhaustion of local remedies rule. See also under individual tribunals
burden of proof 135
diplomatic protection and, direct injury to State distinguished 337
effective remedy, need for, US Department of Defense claims programme 136-8
expulsion of alien
Crown prerogative and 581, 590
terrorist activity and 598-9
expulsion of national
Magna Carta 1215 575-9
removal of population from colony 556-93
extraterritorial jurisdiction, American Convention on Human Rights (1969) 168
extraterritorial legislation
fisheries conservation and management measures 351
human rights legislation 611

fair trial
state of emergency, during 155
unconstitutional removal of judge and 145-52
fisheries
conservation and management measures. See also Straddling Stocks and Highly
Migratory Fish Stocks Agreement (1995)
definition 220-3, 237-40, 243, 259, 291-302, 311-15, 325-6
applicable law 271-2, 291-302, 303-4, 311-18, 325-9, 419-30, 448-52
‘conservation’ and ‘management’ distinguished 238
FAQO Code of Conduct for Responsible Fisheries (1995) 297-8
development of concept 237-40
enforcement on the high seas 219-20, 225-6, 471-6
use of force 225-6, 346-7, 350-3
FAO Code of Conduct for Responsible Fisheries (1995) 295-8, 326-7
FAO Fishing Vessels Agreement (1993) 311, 312, 326
freedom of the seas and 219-27, 229-30, 269-72, 277-8, 354-9
hot pursuit and 420-1
International Technical Conference on the Conservation of the Living Resources
of the Sea (1955) 238
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Kyoto Declaration (1995) 298
Law of the Sea Convention (1982), need for conformity with 293-4, 316, 326-7, 428
legality, need for 252
Mediterranean 298-9
right to take, definition distinguished 222
Santiago Conference on the Exploration and Conservation of the Marine
Resources of the South Pacific (1952) 238-9
State practice 221-3, 297-300, 303-4, 314, 327
UNCLOS I 300
UNCLOS I 293-4
jurisdiction, NAFO (1979). See NAFO (Future Multilateral Cooperation in the
Northwest Atlantic Fisheries Convention) (1979)
Food and Agriculture Organization (FAO)
Code of Conduct for Responsible Fisheries (1995) 295-8, 326
‘conservation and management measures’ 297-8
Fishing Vessels Agreement (1993) 311, 312, 326
free elections, European Parliament elections
margin of appreciation 19-20
right to participate in 5-24

general principles of international law
compétence de la compétence 254
effective remedy, need for 136
judicial notice 492
State immunity, jurisdiction, restrictive theory 93
Geneva Convention (Treatment of Prisoners of War) (Convention III)
(1949)
enforcement, individual, by 607-8
legal representation, right to 607-8
questioning, rules relating to 609-10
status as prisoner of war, entitlement 173, 185-8
civilians 166, 173, 187
evidence, absence 173
Geneva Convention (Protection of Civilian Persons in Time of War)
(Convention IV) (1949)
applicability, before establishment of stable occupation regime 174
detention
as security measure 174-5, 187-8
discretion 174-5
detainee’s right to appeal/be heard 175-8, 180, 187-8
ICRC right to visit 166-7
prisoner of war status distinguished 166, 172-4, 186-8
procedures 175
Geneva Conventions (1949)
applicability, ‘in all circumstances’ 102
municipal law
implementing legislation, need for 604
part of 172
Geneva Conventions (1949), First Additional Protocol relating to the
Protection of Victims of International Armed Conflicts (1977), customary
international law and, right to determination of status by competent tribunal 604
Gibraltar
British Nationality Act 1981 and 6
‘defined domestic matters’ 5-6
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EC Treaty, applicability 6
European Community law, primacy 15
European Convention on Human Rights (1950), applicability 10
Protocol 1 12
‘within their jurisdiction’ 12
European Parliament
elections, right to participate in 5-24
legislature, whether 16-18, 23-4
good faith
compliance with recommendations of Inter-American Commission on Human
Rights 546
ICJ, acceptance of compulsory jurisdiction 244, 248, 258, 286-90, 324, 332-3,
383-5, 399-401, 411, 414-19, 436-7, 444, 447, 480, 481
government, de facto, constitutional amendment, effect 148-9
Grenada, international armed conflict
detention of civilians 158-88
ICRC and 166-7
Guantanamo Bay Naval Base
detainees
consular protection 603, 605-10
legal representation, right to 606, 607-8
status 603-5
jurisdiction 603

habeas corpus
in case of, detention of civilians during armed conflict 175, 185-6
UNGA Resolution 34/178 (1979) 175 n. 24
Head of State, immunity, jurisdiction, ratione materiae, Torture Convention
(1984), effect 34-5
high seas
applicable law 439
definition, waters above the continental shelf 211
NAFO Regulatory Area as 223-4, 279, 338
high seas, jurisdiction, flag State, customary international law 356
hot pursuit, conservation and management measures distinguished 420-1
human rights and freedoms
armed conflict 135-6
corporate rights 497-8
incorporation into municipal law, treaties 517-19, 529-30
State’s obligation to ensure protection
obligation to make representations to third State in respect of alien 595-9
obligation to make representations to third State in respect of national 606-9
treaties, extraterritorial application 97-102
war, effect of laws and customs of, non-combatants, death, injury or loss 135-6

Hois. Sez British Indian Ocean Territory (BIOT), Ilois
independent and impartial tribunal, state of emergency and 155
Institut de Droit International, State immunity, jurisdiction, personal injury in
forum State 90
Inter-American Commission on Human Rights
admissibility
complaints against States not party to Convention 133-5
statement of facts tending to establish violation of guaranteed rights, need for
134-5, 160-1
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applicable law
American Declaration of the Rights and Duties of Man (1948) 167-9, 184-5
Geneva Conventions (1949) 184
international humanitarian law 169-71, 184
other relevant international obligations 169-70
compulsory jurisdiction, death penalty reservation 512-13
exhaustion of local remedies rule 135-8
burden of proof 135
in State against whom petition not lodged 138 n. 3
friendly settlement procedure, failure to reach 542-3
jurisdiction
extraterritorial acts 168
matters relating to fulfilment of obligations of State parties 183-4
powers, review of domestic law, compliance with Convention, limitation to 150-1
procedures, time-limits (Article 51) 544, 546-8
recommendations
failure to comply 552-3
good faith obligation to comply 546
‘weight and respect’, effect limited to 544, 553-4
Regulations
1182
32134
32(a) 133
32(b) 133
32(d) 133
35134
37138n.3
37(1) 135
37(3) 135
38133
39133
41134
52 134, 161
53 161, 165, 188
54178, 188
Statute
Art. 1 133-4
Art. 20 (States not party to Convention) 134, 138 n. 3
termination of proceedings, publication of Article 51 report 546-9, 552-3
Inter-American Court of Human Rights
effective remedy, need for 136
US Department of Defense claims programme 136-8
exhaustion of local remedies rule, effective remedy, need for. See effective remedy,
need for above
Jjudgment, binding nature 554
jurisdiction, compétence de la compétence 554
provisional measures
in case no longer pending 547-9
where State remains in breach of Convention 552-3
International Committee of the Red Cross (ICRC), civilian detainees, right to
visit 166
International Court of Justice (IC]J)
application, statement of facts and grounds, need for 349
compulsory jurisdiction, acceptance
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binding character 375-6

Canada (10 May 1994) 200-481
text 200-1 .
deposit with UN Secretary-General 386-7, 403
good faith and 244, 248, 258, 286-90, 324, 332-3, 380, 383-5, 399-401, 411,
414-19, 437, 444, 447, 480, 481
Nicaragua 383
modification/replacement 200-1, 214-15, 217-18, 220, 247-8, 268-71, 275, 284-5
philosophy 263-6
reciprocity, need for 376, 441
separability 231-2, 252, 290-1, 382-3
ILC Draft Articles on the Law of Treaties 382
unilateral nature 212-13, 317-18, 376, 384, 388
compulsory jurisdiction, acceptance, interpretation
compatibility with international law, presumption of 228-9
context 423
contra proferentem 213, 215, 404 )
declaration as a whole 260-2, 325, 401-4, 423, 441
effectiveness 215, 220, 223, 235-6, 261, 404-6, 425, 446-8
government press release 433-4
in accordance with international law 325, 378-9, 403-4, 419-30, 438-79, 481
relevant rules of international law applicable between the parties 411, 425, 426
vital interests, relevance 404-5
intention of State at time of declaration 214-15, 220, 224-5, 235-6, 292-3, 328-9,
377-8, 409, 410-14, 481
Aegean Sea Continental Shelf 215
legislation 409, 4234, 430
parliamentary proceedings and 215, 217-18, 224-5, 328-9, 430-3, 443-4
underlying intention 385-9, 411-12, 444-6, 478, 479
literal 385
mutuality of consent and 213, 317-18, 376-7
narrow, effect 253-4, 262-3
natural and reasonable 214-15, 216, 222-3, 224, 226, 236, 262, 325, 377-8, 409
object and purpose 411, 419-25
objective nature 414
optional nature of consent, relevance 378-9
ordinary meaning 411, 429-30
previous declaration, relevance 213-15, 403, 434-6, 440
restrictive interpretation of reservation 213-15
subsequent practice 424-5
textual 328-9, 377-9, 385-7, 413-14
Anglo-Iranian Oil Company 214, 377-8, 409
grammar 214, 445
treaty interpretation, relevance 214, 244, 317-18, 385, 411
treaty related to subject-matter of declaration and 436-7
consent to jurisdiction, withdrawal 323
dispute
amendment of claim 208-9
claim (petitum) and 308-11, 348-56, 361-6
classification as. Sez also legal character below
negotiations as necessary preliminary 240-1
legal character. Sez also classification as above
‘any question of international law’ 321
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‘existence of any fact which would constitute a breach of international law’ 321
need to indicate 361-2
legislation independent of application as basis 364-6, 373-4
mootness 227-8, 240-1, 335-6, 372-3
requirements. See also whole dispute to be submiitted below
precise nature of claim to be specified in application 208-10, 274, 282, 307-8,
348-50
‘subject of dispute’, determination. See also classification as above; parties’
submissions, reformulation, Court’s role below; Statute, phrases below
as tripartite operation 979- 3, 275-7, 282, 371-3
by applicant 208-9, 363, 481
by Court 209-11, 272-84, 318, 366-75, 390-1
equality of parties and 390-1, 481
in case of proceedings instituted by application 308
parties’ differing views.(Fisheries Jurisdiction (Spain v. Canada)) 207-8, 242, 251,
272-8, 291, 319-23, 348-74
title as cause of action 274-5, 291, 356-9, 438-43, 476-9
Continental Shelf (Libya/ Malta) 357-8
Fisheries Furisdiction cases 358
Nationality Decrees in Tunis and Morocco 441-2
whole dispute to be submitted
North Sea Cases 321
Qatar v. Bahrain 283, 306-7
Right of Passage over Indian Territory 322
separability of elements 321-2, 362-3
integrity of Court, Court as guardian 262-3
judge ad hoc, appointment, Fisheries Furisdiction (Spain v. Canada) 197-8
judgments, binding force, in case of decisions on jurisdiction 480-1
Jjurisdiction
burden of proof 211
compétence de la compétence 211, 283- 4, 323, 332-3, 479
merits, jurisdiction and, international law, relevance at two stages distinguished
216-17, 221, 2434, 252, 253-8, 269-72
parties’ submissions
amendment
Certain Phosphate Lands in Nauru 350, 370-1
Nicaragua 281
reformulation, Court’s role 209-11, 279-85, 303, 304-10, 319-22, 363-75. See also
dispute, ‘subject of dispute’, determination above
Libya/ Chad (Territorial Dispute) 209, 304-5
NMuclear Tests Cases 210, 279-81, 305-6, 309-10, 367-70, 372
Right of Passage over Indian Territory 209-10, 283, 306, 372
preliminary objections
1946 and 1978 Rules of Procedure distinguished 267
procedure 333-8
requirements
exclusively preliminary character 227, 232, 253, 267, 291, 308-10, 480
Nuclear Tests Cases 309
procedure
Court’s power to determine 255
judges’ written notes, need for 337-8
provisional measures, Operation Allied Force 99
reservations to acceptance of compulsory jurisdiction
as definition of terms of consent 213-14, 255
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as integral part of declaration accepting jurisdiction 212, 213, 217, 230-1
as unilateral act 214, 216, 235-7, 246, 317-18
‘automatic’ (self-judging) 227, 229-31, 258, 383, 405, 426
compatibility with international law, relevance 211-12, 215-17, 219-23, 225-7,
230, 242-4, 246-7, 251, 254-8, 284-5, 3234, 379-82
ordre public international 284
proportionality and 256
Right of Passage over Indian Territory 215
violation of fundamental norm of international law 255-8, 266, 380-1
violation of UN Charter 380-1
‘disputes arising out of or concerning’ 218-19, 227, 476-9
domestic jurisdiction 246
doubt about legality of position as reason for 216, 230, 247, 324, 418
history 245-50, 379
treaty reservations compared 407
Rules of Court
31197, 198
38(1) 348
38(2) 208, 348-9
53(2) 198
56(4) 198
7399
79 333-8
79(5) 308-9
79(6) 267, 308-9, 391
79(7) 227, 232, 253, 291, 309
62(5) (1946 Rules) distinguished 267
Statute, phrases
‘subject of dispute’. See also dispute, ‘subject of dispute’, determination above
PCIJ travaux préparatoires 307-8
International Covenant on Civil and Political Rights (1966)
Optional Protocol (First) (1966), denunciation 513-14, 527
phrases, ‘within its territory’ 102, 115
torture 33, 41, 42
International Criminal Court, Rome Statute (1998), torture, definition 49
international humanitarian law, human rights law and 169, 182-8
international law
compliance, choice of means 216-17
primacy 490-1
International Law Association, Draft Articles on State Immunity (1994) 123
International Law Commission (ILC)
Draft Articles on Jurisdictional Immunities of States and Their Property (1991)
Art. 11 (employment contracts), employees appointed under public/
administrative law 60, 66, 67-8, 69-70
Art. 12 (act or omission occurring in forum State if author in that territory at time)
80-1, 89-92
customary international law 90-2
Draft Articles on the Law of Treaties, separability of declaration accepting ILC
compulsory jurisdiction 382
Report on the Jurisdictional Immunities of States and their Property, 1999, jus cogens
violations 31-2, 42
Ireland, Republic of
Constitution, Art. 29(3) 80

State immunity, jurisdiction
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general principle of international law 80, 82-3
tort, shooting by British soldier in Republic 76-93

judicial independence, unconstitutional removal as breach of right to fair trial 146-52
judicial notice
general principles of international law 492
treaties 491-2
judicial review
discretionary nature 574-5
prerogative and 605-6
jurisdiction
applicable law, powers under municipal law and international law distinguished
421-2, 444
burden of proof 211
compétence de la compétence 211, 391
general principle of international law 254
Nottebohm 254-5
parties’ interpretation of unilateral consent, relevance 211
rules of procedure 255
‘deemed to have been committed’ within territory 202-3, 225-6
extraterritorial
American Convention on Human Rights (1969) 168
appearance in court to raise State immunity 113
conservation measures 256-7
European Convention on Human Rights (1950) 109-16
human rights 109-16
presumption against 109-10, 111-13
Torture Convention (1984) 34
residence of plaintiff, relevance 30-1
territorial, Lofus principle 356, 410
Jus cogens
State immunity, jurisdiction and 32, 41-3, 50-1
torture 33-4, 41-3, 49-53
just satisfaction (Art. 50 [41] of the European Convention on Human
Rights (1950))
expenses, travel 20-1
interest 21
legal costs, equitable basis 21
Jjusticiability
foreign relations
exercise of consular relations 608-9
interference in domestic affairs of another State 605-7
national security 609-10
nature of issue determining factor 605-6

Kuwait, Constitution, Art. 31 (torture) 32
Kyoto Declaration (1995), fisheries conservation and management measures 298

Law of the Sea Convention (1982)
as legal framework for law of the sea activity 293-4, 316, 326, 428
conservation and management measures 293-4, 316, 326-7, 428
legal representation
Guantanamo Bay Naval Base detainees 603, 607-9
prisoners of war 607-9
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legislation, interpretation, presumption of conformity, legal obligations 258-60, 328

legislation, retroactive
express provision 503-4
fishing regulations 503-4

legitimate expectation, treaty, ratification and, right of individual under ratified

treaty 520-1, 527-30
liberty of person, deprivation, Geneva Conventions (1949) 172

margin of appreciation
access to courts 39, 64-6, 84-6
free elections 19-20
maritime delimitation, adjacency, title and
Gulf of Maine 355
Jan Mayen 356
Mediterranean, conservation and management measures 298-9

NAFO (Future Multilateral Cooperation in the Northwest Atlantic
Fisheries Convention) (1979)
Canada-EC agreement relating to (1995) 205-7, 241
‘conservation and management measures’ 222, 436-7
use of force 474
jurisdiction 223-5
coastal States 234-5, 292-3
Fisheries Commission 234, 292-3
flag State in NAFO Regulatory Area 436-7
object and purpose 294-5
objection procedure 342-3
Regulatory Area 233-4
as high seas 223-4, 270, 279, 338, 350
jurisdiction. See jurisdiction above
nationality, Gibraltar 6
natural resources, conservation, territorial jurisdiction and 256-7
North Atlantic Treaty Organization (NATO)
as collective security system 99
Operation Allied Force
European Convention on Human Rights (1950), applicability 97-117
provisional measures, request for 99

Operation Allied Force. Sez North Atlantic Treaty Organization (NATO),
Operation Allied Force

ordre public international, reservations to acceptance of compulsory jurisdiction 284

piracy, tort, whether 502
political question doctrine
removal of judges by de facto government 149-50
separation of powers and 147
state of exception 149-50
prerogative
judicial appointment 146
judicial review and 605-6
territorial changes 557-8
prisoners of war
legal representation, right to 607-9
status, responsibility for determining, competent tribunal 603-5
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Privy Council (UK), appeals jurisdiction, applicable law 526, 549
property, rights, Tlois in British Indian Ocean Territory (BIOT) 561
proportionality
compulsory Junsdlcnon reservations 256
death row, measures prescribing time-limits for appeal to international bodies 516,
531-2

Red Cross. See International Committee of the Red Cross (ICRC)
regional international law, need to complement 171
reprisals

definition, Naulilaa Incident 475

grounds for, overfishing 475-6

separation of powers
democratic requirement 146
due process and 516-17
treaties, executive’s rights 526
ships
genuine link, need for 500
national territory, part of 356, 410
nationality, evidence of 501-2
sovereignty, limitations on, international law 380
State immunity, jurisdiction
basis, par in parem non habet jurisdictionem 40
civil and criminal jurisdiction distinguished 42, 45-52
classification of act
appointment under public/administrative law 60, 66, 67-8, 69-70
recruitment of locally engaged staff 65-6, 67-8, 69-70
customary international law 38-9
personal injury in forum State 89-92
personal injury outside forum State 40
effective remedy, right to and 73, 86, 87-8, 93
general principle of international law 80, 82-3
restrictive 93
_jus cogens violation 32, 41-3, 50-1
legitimate aim, whether 40, 65, 68, 84-5, 86-93
personal injury in forum State 80-1, 87, 89-92
customary international law 89-92
European Convention on State Immunity (and Protocol) (Basle) (1972) 31, 40, 80, 89
ILC Draft Articles on Jurisdictional Immunities of States and Their Property
(1991) 80-1, 89-92
personal injury outside forum State, customary international law 40
procedural bar 38, 50-1, 61-2
access to courts and 38, 70-3, 81-2
ratione personae 43
restrictive, general principle of international law 93
tort
armed forces, shooting by British soldier in Republic of Ireland 76-93
European Convention on State Immunity (and Protocol) (Basle) (1972) 80
torture 29-30
State practice, conservation and management measures 221-3, 297-300, 303-4, 314,
327
State responsibility, acts and omissions, outside State’s jurisdiction, direct result of
own action 35-6
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State-sponsored terrorism, jurisdiction, requirements, victims as nationals of
forum State 32, 47-8
Straddling Stocks and Highly Migratory Fish Stocks Agreement (1995)
‘conservation and management measures’ 220-3, 259, 299, 311-15, 325-6
use of force 471-2
customary international law 471
Law of the Sea Convention (1982) and 316, 326
travaux préparatoires 311-14, 327

Tamil Tigers, as terrorist organization 595
terrorism, expulsion of alien and 598-9
terrorist organization, whether, Tamil Tigers 595
title
as cause of action 274-5, 291, 356-9, 438-43, 476-9
continental shelf, delimitation distinguished 357-8
definition
as evidence of existence 319-21, 353-4
as source of right 319-21, 353-4, 439
maritime delimitation and, delimitation distinguished 357-8
torture
classification as, inhuman or degrading treatment 536
definition
European Convention on Human Rights (1950) 41
International Criminal Court, Rome Statute (1998), torture 49
jus cogens 33-4, 41-3, 49-53
State immunity, jurisdiction 29-30
treaties and other instruments prohibiting
UN Declaration on the Protection of All Persons from Being Subjected to Torture
33
Universal Declaration of Human Rights (1948) 32, 41, 42
Torture Convention (1984)
customary international law and 41, 42
definition 33
Head of State, former, immunity, jurisdiction, Convention as exclusion 34-5
Head of State, immunity, jurisdiction ratione materiae and 34-5
obligations
assistance in connection with criminal proceedings 44
effective measures to prevent torture 33
State immunity, jurisdiction ratione materiae and, civil proceedings 42, 44-52
universal jurisdiction, limitations 44-5
travaux préparatoires
classification as, parliamentary proceedings 430
acceptance of compulsory jurisdiction of ICJ and 224-5
European Convention on Human Rights (1950)
Art. 1 100-2, 110-11
Protocol (First), Art. 3 22
interpretation, aid to
ambiguity, relevance 109
as confirmation 111
value 100
Straddling Stocks and Highly Migratory Fish Stocks Agreement (1995) 311-14,
327
treaties
breach, before entry into force 141
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entry into force
applicability and, Vienna Convention on the Law of Treaties (1969) 141 n. 1
breach preceding 141 n. 1
implementing legislation
as source of obligation 518
need for 491, 517-19, 526-30
Geneva Conventions (1949) 604
human rights treaties 517-19, 529-30, 604
incorporation into municipal law, human rights treaties 518
individuals
enforcement by 607-8
unincorporated treaty 607-8, 609-10
judicial notice 491-2
ratification, executive responsibility 520-1
reservations, separability 382-3
status as, international law as applicable law, need for 315-16
termination, by treaty of equivalent status 183
third parties, application to 38-9
treaty interpretation
aids
‘any relevant rules of international law applicable in the relations between the
parties’ 40, 65, 108
context, juridical system in force at time of interpretation 169-70
subsequent practice 108
supplementary means, Arts. 31 and 32 of Vienna Convention (1969),
interrelationship 100, 109
guidelines
good faith 415-16
human rights treaty status and 40, 65, 604
subsequent changes, need to reflect 15, 22, 65
Trinidad and Tobago
American Convention on Human Rights (1969)
denunciation 513-14, 527
ratification 512-16
Constitution 1976
as continuance of earlier Constitutions 527
rights created after coming into force of jurisdiction 517-18, 519
s 4(a) (due process). See due process below
s 4(a) (right to life). See death penalty below
s 5(2)(b) (cruel or unusual treatment or punishment). See death row as inhuman or
degrading treatment below
s 14 (remedies for breach of Constitution) 526
Privy Council role 526
death penalty
appeal to international bodies
constitutional right 516-21, 525-32, 549-51
suspension of execution during 540-9
commutation
breach of constitutional rights and 524
reinstatement following appeal 524-5
Instructions relating to applications [to Inter-American Commission and UN
Human Rights Commission] from persons under sentence of death 513-16,
531-2
proportionality 516, 531-2
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reference to Privy Council, applicable law 526
death row as inhuman or degrading treatment
conditions of detention 523-4, 533-4
delay before trial 521-3, 533
delay caused by appeal, relevance 521-3
repeated reading of death warrant 550-1
due process
access to international appellate bodies as right under municipal law 518-19,
530-1, 551-4
on grounds not provided for under Constitution 531
applicable law 527, 530
right to complete legal processes 518-19
rule of law and 516-17
separation of powers and 516-17
Inter-American Court of Human Rights, compulsory jurisdiction, death penalty
reservation 512-13
International Covenant on Civil and Political Rights (1966) and Optional Protocol
accession to 512
denunciation 513-14, 527
law of, Constitution, human rights and 512
legitimate expectation, treaty, ratification and, right of individual under ratified
treaty 520-1, 527-30
personal liberty, failure to bring promptly before a competent court 542
separation of powers
due process and 516-17
treaties 520-1, 526
treaties
implementing legislation, need for 517-19, 526-30
ratification, executive responsibility 520-1

United Kingdom

applicable law, colonies 583-4
colonies

applicable law 583-4

legislative powers 584-91

Magna Carta 1215 and 576-9
comity, pronouncement on legality of act of third State 605
Constitution, rights, abrogation by executive 579-84
consular access

arrest of national

customary law and 608
legal representation, right to require 608-9

Vienna Convention on Consular Relations (1963) 608
Crown, divisibility 569-75
Crown prerogative

British Indian Ocean Territory (BIOT) 557-8, 585-6, 590, 591-2

colonies and 557-8, 585-7, 590, 591-2

expulsion of alien and 581, 590
customary international law, State immunity, jurisdiction 38-9
European Convention on Human Rights (1950)

inhuman or degrading treatment, of family members in case of deportation giving

rise to risk of torture 598

obligations, representations on behalf of alien 596-8

exclusion of aliens, justification, national security 595
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expulsion of alien, Crown prerogative and 581, 590
expulsion of national, Magna Carta 1215 575-9
Geneva Convention (Treatment of Prisoners of War) (Convention III) (1949),
enforcement, individual, by 607-8
Geneva Conventions (1949), implementing legislation, need for 604
Head of State, immunity, jurisdiction, ratione materiae, Torture Convention (1984),
effect 34-5
human rights and freedoms, State’s obligation to ensure protection, obligation to
make representations to third State
in respect of alien 595-9
in respect of national 606-9
judicial review
discretionary 574-5
prerogative powers, exercise of 605-6
Jurisdiction
colonies 569-75, 591-2
extraterritorial, Torture Convention (1984) 34
residence of plaintiff, relevance 30-1
Jus cogens, State immunity, jurisdiction and 32, 50-1
justiciability
national security 609-10
nature of issue determining factor 605-6
law of
British Nationality Act 1981, Gibraltar and 6
British Settlements Acts 1887/1945 585-7
Colonial Boundaries Act 1895 557
Colonial Laws Validity Act 1865 585
s2576
53576
Human Rights Act 1998, territorial limitation 611
Magistrates Courts Acts 1952, applicability to colonies 575-9
Magna Carta 1215 (and subsequent endorsements) 516-17, 528-9, 575-9
colonies, application to 576-9, 586
expulsion of national 575-9
legislative status 576
Sex Discrimination Act 1975
s 1(1) (‘sex discrimination’) 57
s 4(1) (‘victimization’) 58
s 6 (circumstances) 58
legal representation, prisoners of war 607-9
legislation, interpretation, phrases, ‘British settlement’ 586
Rules of the Supreme Court (RSC), O 11, r 1 30-1
State Immunity Act 1978
applicability, civil proceedings 49-51
Diplomatic Privileges Act 1964 and 59
European Convention on State Immunity (and Protocol) (Basle) (1972) and 31,
38-9
Part I
s 1(1) 29, 58
s 4(1) 58
s 4(2) 58
54(3)48
5 529-30, 89
s 16(1)(a) 59
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proceedings concerning employment of members of a mission 70
State immunity, jurisdiction
exceptions, violation of international law 29-30
Jus cogens violation 32, 50-1
ratione personae 43
Torture Convention (1984), Head of State, immunity, jurisdiction ratione materiae and
34-5
treaties
implementing legislation, need for 604
individuals, unincorporated treaty 607-8, 609-10
United Nations Conference on the Law of the Sea (First) (UNCLOS I),
conservation and management measures 293-4
United Nations Conference on the Law of the Sea (Third) (UNCLOS III),
conservation and management measures 293-4
United Nations General Assembly (UNGA), Resolutions
34/178 (1979) (habeas corpus) 175 n. 24
2675 (XXV) (Basic Principles for Protection of Civilian Populations in Armed
Conflicts) 169 n. 8
United States of America (USA)
claims programme of Department of Defense, as effective remedy 136-8
Foreign Sovereign Immunities Act 1976/82, 28 USC 1605(a)(5) (tortious activity
exception) 89
Geneva Conventions (1949), municipal law, part of 172
law of
Anti-Terrorism and Effective Death Penalty Act 1996 (28 USC 1605(a)(7)), Flatow
Amendment 32, 42-3, 47-8
Foreign Claims Act (10 USC 2734), effective remedy, whether 136-8
political question doctrine
separation of powers and 147-8
state of 147
State immunity, jurisdiction, jus cogens violation, torture 32, 42-3
State-sponsored terrorism, jurisdiction, requirements, victims as nationals of forum
State 32, 47-8

Venezuela, political question doctrine, state of exception 149-50
Vienna Convention on Consular Relations (1963), bilateral agreement,
precedence 608
Vienna Convention on the Law of Treaties (1969)
applicability, compulsory jurisdiction of ICJ, declarations accepting 214, 244
customary international law 388
measures before entry of treaty into force, in breach of 141 n. 1
separability 382-3
treaty interpretation, legislation, interpretation, phrases, ‘supplementary means of
interpretation’ 100, 109

war, laws and customs, human rights and 135-6
words and phrases
‘British settlement’ 586
‘conservation and management measures’ 220-3, 237-40, 243, 259, 291-302,
311-15, 325-6
‘legislature’ 15, 22-4
‘measure’ 219-20, 262, 438-43
‘peace, order and good government’ 587-91, 592-3
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petitum 308-11, 348-56, 361-6
‘vessels of a prescribed class’ 224-5, 230, 443-8

Yugoslavia, Federal Republic (FRY), NATO bombing of Radio Television Serbia
(RTS)
European Convention on Human Rights (1950), applicability 97-117
provisional measures, request to ICJ 99
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