
:25/' 75$'(25*$1,=$7,21

Dispute Settlement Reports

1998
Volume VII

Pages 2753-3324



P U B L I S H E D B Y T H E P R E S S S Y N D I C AT E O F T H E U N I V E R S I T Y O F C A M B R I D G E

The Pitt Building, Trumpington Street, Cambridge, United Kingdom

C A M B R I D G E U N I V E R S I T Y P R E S S

The Edinburgh Building, Cambridge CB2 2RU, UK
40 West 20th Street, New York, NY 10011–4211, USA
10 Stamford Road, Oakleigh, VIC 3166, Australia
Ruiz de Alarcón 13, 28014 Madrid, Spain
Rock House, The Waterfront, Cape Town 8001, South Africa

http://www.cambridge.org

© World Trade Organization, 2000. Material in this report may be reproduced,
provided the source is acknowledged.

Printed in the United Kingdom at the University Press, Cambridge

French edition and Spanish edition paperbacks of this title are both available directly
from WTO Publications, World Trade Organization, Centre William Rappard, 154 rue
de Lausanne, CH-1211 Geneva 21, Switzerland http://www.wto.org

ISBN 0 521 80098 6 hardback
ISBN 0 521 80503 1 paperback



DSR 1998:VII 2753

TABLE OF CONTENTS

Page

United States - Import Prohibition of Certain Shrimp
and Shrimp Products (WT/DS58)

Report of the Appellate Body................................................................ 2755
Report of the Panel ................................................................................2821



United States - Shrimp

DSR 1998:VII 2755

UNITED STATES - IMPORT PROHIBITION OF CERTAIN
SHRIMP AND SHRIMP PRODUCTS

Report of the Appellate Body
WT/DS58/AB/R

Adopted by the Dispute Settlement Body
on 6 November 1998

United States, Appellant
India, Malaysia, Pakistan, Thailand,
Appellees
Australia, Ecuador, the European
Communities, Hong Kong, China,
Mexico and Nigeria, Third
Participants

Present:
Feliciano, Presiding
Member
Bacchus, Member
Lacarte-Muró, Member

TABLE OF CONTENTS

Page

I. INTRODUCTION : STATEMENT OF THE APPEAL ................ 2756
II. ARGUMENTS OF THE PARTICIPANTS AND THIRD

PARTICIPANTS ........................................................................... 2760
A. Claims of Error by the United States - Appellant .............. 2760

1. Non-requested Information from
Non-governmental Organizations ..........................2760

2. Article XX of the GATT 1994............................... 2760
B. India, Pakistan and Thailand - Joint Appellees.................. 2765

1. Non-requested Information from
Non-governmental Organizations .......................... 2765

2. Article XX of the GATT 1994...............................2766
C. Malaysia - Appellee ........................................................... 2770

1. Non-requested Information from
Non-governmental Organizations .......................... 2770

2. Article XX of the GATT 1994............................... 2770
D. Arguments of Third Participants........................................ 2771

1. Australia................................................................. 2771
2. Ecuador .................................................................. 2774
3. European Communities.......................................... 2774
4. Hong Kong, China ................................................. 2776



Report of the Appellate Body

2756 DSR 1998:VII

Page

5. Nigeria ................................................................... 2777
III. PROCEDURAL MATTERSAND RULINGS.............................. 2778

A. Admissibility of the Briefs by Non-governmental
Organizations Appended to the United States
Appellant's Sub-mission .................................................... 2778

B. Sufficiency of the Notice of Appeal .................................. 2781
IV. ISSUES RAISED IN THIS APPEAL............................................ 2783
V. PANEL PROCEEDINGS AND NON-REQUESTED

INFORMATION ........................................................................... 2783
VI. APPRAISING SECTION 609 UNDER ARTICLE XX

OF THE GATT 1994.....................................................................2787
A. The Panel's Findings and Interpretative Analysis .............. 2788
B. Article XX(g): Provisional Justification of Section 609.... 2793

1. "Exhaustible Natural Resources" ........................... 2794
2. "Relating to the Conservation of [Exhaustible

Natural Resources]" ...............................................2798
3. "If Such Measures are Made Effective in

Conjunction with Restrictions on Domestic
Production or Consumption" ................................. 2800

C. The Introductory Clauses of Article XX: Characterizing
Section 609 under the Chapeau's Standards ......................2801
1. General Considerations.......................................... 2801
2. "Unjustifiable Discrimination" .............................. 2808
3. "Arbitrary Discrimination"..................................... 2816

VII. FINDINGS AND CONCLUSIONS .............................................. 2819

I. INTRODUCTION : STATEMENT OF THE APPEAL

1. This is an appeal by the United States from certain issues of law and legal
interpretations in the Panel Report, United States - Import Prohibition of Certain
Shrimp and Shrimp Products.1 Following a joint request for consultations by India,
Malaysia, Pakistan and Thailand on 8 October 19962, Malaysia and Thailand re-
quested in a communication dated 9 January 19973, and Pakistan asked in a commu-
nication dated 30 January 19974, that the Dispute Settlement Body (the "DSB") es-
tablish a panel to examine their complaint regarding a prohibition imposed by the
United States on the importation of certain shrimp and shrimp products by Section

1 WT/DS58/R, 15 May 1998.
2 WT/DS58/1, 14 October 1996.
3 WT/DS58/6, 10 January 1997.
4 WT/DS58/7, 7 February 1997.
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609 of Public Law 101-1625 ("Section 609") and associated regulations and judicial
rulings. On 25 February 1997, the DSB established two panels in accordance with
these requests and agreed that these panels would be consolidated into a single Panel,
pursuant to Article 9 of the Understanding on Rules and Procedures Governing the
Settlement of Disputes (the "DSU"), with standard terms of reference.6 On
10 April 1997, the DSB established another panel with standard terms of reference in
accordance with a request made by India in a communication dated 25 February
19977, and agreed that this third panel, too, would be merged into the earlier Panel
established on 25 February 1997.8 The Report rendered by the consolidated Panel
was circulated to the Members of the World Trade Organization(the "WTO") on 15
May 1998.
2. The relevant factual and regulatory aspects of this dispute are set out in the
Panel Report, in particular at paragraphs 2.1-2.16. Here, we outline the United States
measure at stake before the Panel and in these appellate proceedings. The United
States issued regulations in 1987 pursuant to the Endangered Species Act of 19739

requiring all United States shrimp trawl vessels to use approved Turtle Excluder De-
vices ("TEDs") or tow-time restrictions in specified areas where there was a signifi-
cant mortality of sea turtles in shrimp harvesting.10 These regulations, which became
fully effective in 1990, were modified so as to require the use of approved TEDs at
all times and in all areas where there is a likelihood that shrimp trawling will interact
with sea turtles, with certain limited exceptions.
3. Section 609 was enacted on 21 November 1989. Section 609(a) calls upon
the United States Secretary of State, in consultation with the Secretary of Commerce,
inter alia, to "initiate negotiations as soon as possible for the development of bilat-
eral or multilateral agreements with other nations for the protection and conservation
of … sea turtles" and to "initiate negotiations as soon as possible with all foreign
governments which are engaged in, or which have persons or companies engaged in,
commercial fishing operations which, as determined by the Secretary of Commerce,
may affect adversely such species of sea turtles, for the purpose of entering into bi-
lateral and multilateral treaties with such countries to protect such species of sea tur-
tles; … ." Section 609(b)(1) imposed, not later than 1 May 1991, an import ban on
shrimp harvested with commercial fishing technology which may adversely affect sea
turtles. Section 609(b)(2) provides that the import ban on shrimp will not apply to
harvesting nations that are certified. Two kinds of annual certifications are required
for harvesting nations, details of which were further elaborated in regulatory guide-
lines in 1991, 1993 and 199611: First, certification shall be granted to countries with a

5 16 United States Code (U.S.C.) §1537.
6 WT/DSB/M/29, 26 March 1997.
7 WT/DS58/8, 4 March 1997.
8 WT/DSB/M/31, 12 May 1997.
9 Public Law 93-205, 16 U.S.C. 1531 et seq.
10 52 Fed. Reg. 24244, 29 June 1987 (the "1987 Regulations"). Five species of sea turtles fell
under the regulations: loggerhead (Caretta caretta), Kemp's ridley (Lepidochelys kempi), green
(Chelonia mydas), leatherback (Dermochelys coriacea) and hawksbill (Eretmochelys imbricata).
11 Hereinafter referred to as the "1991 Guidelines" (56 Federal Register 1051, 10 January 1991),
the "1993 Guidelines" (58 Federal Register 9015, 18 February 1993) and the "1996 Guidelines" (61
Federal Register 17342, 19 April 1996), respectively.
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fishing environment which does not pose a threat of the incidental taking of sea tur-
tles in the course of shrimp harvesting.12 According to the 1996 Guidelines, the De-
partment of State "shall certify any harvesting nation meeting the following criteria
without the need for action on the part of the government of the harvesting nation:
(a) Any harvesting nation without any of the relevant species of sea turtles occurring
in waters subject to its jurisdiction; (b) Any harvesting nation that harvests shrimp
exclusively by means that do not pose a threat to sea turtles, e.g., any nation that har-
vests shrimp exclusively by artisanal means; or (c) Any nation whose commercial
shrimp trawling operations take place exclusively in waters subject to its jurisdiction
in which sea turtles do not occur."13

4. Second, certification shall be granted to harvesting nations that provide
documentary evidence of the adoption of a regulatory program governing the inci-
dental taking of sea turtles in the course of shrimp trawling that is comparable to the
United States programand where the average rate of incidental taking of sea turtles
by their vessels is comparable to that of United States vessels.14 According to the
1996 Guidelines, the Department of State assesses the regulatory program of the
harvesting nation and certification shall be made if the program includes: (i) the re-
quired use of TEDs that are "comparable in effectiveness to those used in the United
States. Any exceptions to this requirement must be comparable to those of the United
States program … "; and  (ii) "a credible enforcement effort that includes monitoring
for compliance and appropriate sanctions."15  The regulatory program may be in the
form of regulations, or may, in certain circumstances, take the form of a voluntary
arrangement between industry and government.16 Other measures that the harvesting
nation undertakes for the protection of sea turtles will also be taken into account in
making the comparability determination.17 The average incidental take rate "will be
deemed comparable if the harvesting nation requires the use of TEDs in a manner
comparable to that of the U.S. program … ."18

5. The 1996 Guidelines provide that all shrimp imported into the United States
must be accompanied by a Shrimp Exporter's Declaration form attesting that the
shrimp was harvested either in the waters of a nation currently certified under Sec-
tion 609 or "under conditions that do not adversely affect sea turtles", that is: (a)
"Shrimp harvested in an aquaculture facility in which the shrimp spend at least 30
days in ponds prior to being harvested"; (b) "Shrimp harvested by commercial shrimp
trawl vessels using TEDs comparable in effectiveness to those required in the United
States"; (c) "Shrimp harvested exclusively by means that do not involve the retrieval
of fishing nets by mechanical devices or by vessels using gear that, inaccordance
with the U.S. program … , would not require TEDs"; and  (d) "Species of shrimp,
such as the pandalid species, harvested in areas where sea turtles do not occur."19  On

12 Section 609(b)(2)(C).
13 1996 Guidelines, p. 17343.
14 Section 609(b)(2)(A) and (B).
15 1996 Guidelines, p. 17344.
16 Ibid.
17 Ibid.
18 Ibid.
19 1996 Guidelines, p. 17343.
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8 October 1996, the United States Court of International Trade ruled that the 1996
Guidelines were in violation of Section 609 in allowing the import of shrimp from
non-certified countries if accompanied by a Shrimp Exporter's Declaration form at-
testing that they were caught with commercial fishing technology that did not ad-
versely affect sea turtles.20 A 25 November 1996 ruling of the United States Court of
International Trade clarified that shrimp harvested by manual methods which did not
harm sea turtles could still be imported from non-certified countries.21 On 4 June
1998, the United States Court of Appeals for the Federal Circuit vacated the deci-
sions of the United States Court of International Trade of 8 October and
25 November 1996.22 In practice, however, exemption from the import ban for TED-
caught shrimp from non-certified countries remained unavailable while this dispute
was before the Panel and before us.23

6. The 1991 Guidelines limited the geographical scope of the import ban im-
posed by Section 609 to countries in the wider Caribbean/western Atlantic region24,
and granted these countries a three-year phase-in period. The 1993 Guidelines main-
tained this geographical limitation. On 29 December 1995, the United States Court of
International Trade held that the 1991 and 1993 Guidelines violated Section 609 by
limiting its geographical scope to shrimp harvested in the wider Caribbean/western
Atlantic region, and directed the Department of State to extend the ban  worldwide
not later than 1 May 1996.25 On 10 April 1996, the United States Court of Interna-
tional Trade refused a subsequent request by the Department of State to postpone the
1 May 1996 deadline.26 On 19 April 1996, the United States issued the 1996 Guide-
lines, extending Section 609 to shrimp harvested inall foreign countries effective
1 May 1996.
7. In the Panel Report, the Panel reached the following conclusions:

In the light of the findings above, we conclude that the import ban on
shrimp and shrimp products as applied by the United States on the ba-
sis of Section 609 of Public Law 101-162 is not consistent with Arti-
cle XI:1 of GATT 1994, and cannot be justified under Article XX of
GATT 1994.27

and made this recommendation:
The Panelrecommendsthat the Dispute Settlement Body request the
United States to bring this measure into conformity with its obliga-
tions under the WTO Agreement.28

8. On 13 July 1998, the United States notified the DSB of its decision to appeal
certain issues of law covered in the Panel Report and certain legal interpretations

20 Earth Island Institute v. Warren Christopher, 942 Fed. Supp. 597 (CIT 1996).
21 Earth Island Institute v. Warren Christopher, 948 Fed. Supp. 1062 (CIT 1996).
22 1998 U.S. App. Lexis 11789.
23 Response by the United States to questioning at the oral hearing.
24 Specifically, Mexico, Belize, Guatemala, Honduras, Nicaragua, Costa Rica, Panama, Colombia,
Venezuela, Trinidad and Tobago, Guyana, Suriname, French Guyana and Brazil.
25 Earth Island Institute v. Warren Christopher, 913 Fed. Supp. 559 (CIT 1995).
26 Earth Island Institute v. Warren Christopher, 922 Fed. Supp. 616 (CIT 1996).
27 Panel Report, para. 8.1.
28 Panel Report, para. 8.2.
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developed by the Panel, pursuant to paragraph 4 of Article 16 of the DSU, and filed a
notice of appeal29 with the Appellate Body pursuant to Rule 20 of the Working Pro-
cedures for Appellate Review. On 23 July 1998, the United States filed an appellant's
submission.30 On 7 August 1998, India, Pakistan and Thailand ("Joint Appellees")
filed a joint appellees' submission and Malaysia filed a separate appellee's submis-
sion.31 On the same day, Australia, Ecuador, the European Communities, Hong Kong,
China, and Nigeria each filed separate third participants' submissions.32 At the invita-
tion of the Appellate Body, the United States, India, Pakistan, Thailand and Malaysia
filed additional submissions on certain issues arising under Article XX(b) and Article
XX(g) of the GATT 1994 on 17 August 1998. The oral hearing in the appeal was
held on 19-20 August 1998. The participants and third participants presented oral
arguments and responded to questions put to them by the Members of the Division
hearing the appeal.

II. ARGUMENTS OF THE PARTICIPANTS AND THIRD
PARTICIPANTS

A. Claims of Error by the United States - Appellant

1. Non-requested Information from Non-governmental
Organizations

9. The United States claims that the Panel erred in finding that it could not ac-
cept non-requested submissions from non-governmental organizations. According to
the United States, there is nothing in the DSU that prohibits panels from considering
information just because the information was unsolicited. The language of Arti-
cle 13.2 of the DSU is broadly drafted to provide a panel with discretion in choosing
its sources of information. When a non-governmental organization makes a submis-
sion to a panel, Article 13.2 of the DSU authorizes the panel to "seek" such informa-
tion. To find otherwise would unnecessarily limit the discretion that the DSU affords
panels in choosing the sources of information to consider.

2. Article XX of the GATT 1994
10. In the view of the United States, the Panel erred in finding that Section 609
was outside the scope of Article XX. The United States stresses that under the
Panel’s factual findings and undisputed facts on the record, Section 609 is within the
scope of the Article XX chapeau and Article XX(g) and, in the alternative, Article
XX(b), of the GATT 1994. The Panel was also incorrect in finding that Section 609
constitutes "unjustifiable discrimination between countries where the same condi-
tions prevail". The Panel interprets the chapeau of Article XX as requiring panels to
determine whether a measure constitutes a "threat to the multilateral trading system".
This interpretation of Article XX has no basis in the text of the GATT 1994, has

29 WT/DS58/11, 13 July 1998.
30 Pursuant to Rule 21(1) of theWorking Procedures for Appellate Review.
31 Pursuant to Rule 22(1) of theWorking Procedures for Appellate Review.
32 Pursuant to Rule 24 of theWorking Procedures for Appellate Review.
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never been adopted by any previous panel or Appellate Body Report, and would
impermissibly diminish the rights that WTO Members reserved under Article XX.
11. The United States contends that the Panel’s findings are not based on the
ordinary meaning and context of the term "unjustifiable discrimination". That term
raises the issue of whether a particular discrimination is "justifiable". During the
Panel proceeding, the United States presented the rationale of Section 609 for re-
stricting imports of shrimp from some countries and not from others: sea turtles are
threatened with extinction worldwide; most nations, including the appellees, recog-
nize the importance of conserving sea turtles; and shrimp trawling without the use of
TEDs contributes greatly to the endangerment of sea turtles. In these circumstances,
it is reasonable and justifiable for Section 609 to differentiate between countries
whose shrimp industries operate without TEDs, and thereby endanger sea turtles, and
those countries whose shrimp industries do employ TEDs in the course of harvesting
shrimp.
12. The Panel, the United States believes, did not address the rationale of the
United States for differentiating between shrimp harvesting countries. Rather, the
Panel asked a different question: would the United States measure and similar meas-
ures taken by other countries "undermine the multilateral trading system"? The dis-
tinction between "unjustifiable discrimination" - the actual term used in the GATT
1994 - and the Panel’s "threat to the multilateral trading system" test is crucial, in the
view of the United States, and is posed sharply in paragraph 7.61 of the Panel Re-
port, where the Panel states: "even though the situation of turtles is a serious one, we
consider that the United States adopted measures which, irrespective of their envi-
ronmental purpose, were clearly a threat to the multilateral trading system ... ." An
environmental purpose is fundamental to the application of Article XX, and such a
purpose cannot be ignored, especiallysince the preamble to the Marrakesh Agree-
ment Establishing the World Trade Organization33 (the "WTO Agreement") acknowl-
edges that the rules of trade should be "in accordance with the objective of sustain-
able development", and should seek to "protect and preserve the environment".
Moreover, Article XX neither defines nor mentions the "multilateral trading system",
nor conditions a Member’s right to adopt a trade-restricting measure on the basis of
hypothetical effects on that system.
13. In adopting its "threat to the multilateral trading system" analysis, the Panel
fails to apply the ordinary meaning of the text: whether a justification can be pre-
sented for applying a measure in a manner which constitutes discrimination. Instead,
the Panel expands the ordinary meaning of the text to encompass a much broader and
more subjective inquiry. As a result, the Panel would add an entirely new obligation
under Article XX of the GATT 1994: namely that Members may not adopt measures
that would result in certain effects on the trading system. Under the ordinary meaning
of the text, there is sufficient justification for an environmental conservation measure
if a conservation purpose justifies a difference in treatment between Members. Fur-
ther inquiry into effects on the trading system is uncalled for and incorrect.
14. In the view of the United States, the Panel also fails to take account of the
context of the term "unjustifiable discrimination". The language of the Article XX

33 Done at Marrakesh, 15 April 1994.
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chapeau indicates that the chapeau was intended to prevent the abusive application of
the exceptions for protectionist or other discriminatory aims. This is consistent with
the approach of the Appellate Body in United States - Standards for Reformulated
and Conventional Gasoline34 ("United States - Gasoline") and with the preparatory
work of the GATT 1947. In context, an alleged "discrimination between countries
where the same conditions prevail" is not "unjustifiable" where the policy goal of the
Article XX exception being applied provides a rationale for the justification.
15. In the context of the GATT/WTO dispute settlement system, measures within
the scope of Article XX can be expectedto result in reduced market access or dis-
criminatory treatment. To interpret the prohibition of "unjustifiable discrimination"
in the Article XX chapeau as excluding measures which result in "reduced market
access" or "discriminatory treatment" would, in effect, erase Article XX from the
GATT 1994. The Panel’s "threat to the multilateral trading system" analysis errone-
ously confuses the question of whether a measure reduces market access with the
further and separate question arising under the chapeau as to whether that measure is
nevertheless "justifiable" under one of the general exceptions in Article XX. The
proper inquiry under the Article XX chapeau is whether a non-protectionist rationale,
such as a rationale based on the policy goal of the applicable Article XX exception,
could justify any discrimination resulting from the measure. Here, any "discrimina-
tion" resulting from the measure is based on, and in support of, the goal of sea turtle
conservation.
16. The United States also argues that the Panel incorrectly applies the object and
purpose of theWTO Agreementin interpreting Article XX of the GATT 1994. It is
legal error to jump from the observation that the GATT 1994 is a trade agreement to
the conclusion that trade concerns must prevail over all other concerns in all situa-
tions arising under GATT rules. The very language of Article XX indicates that the
state interests protected in that article are, in a sense, "pre-eminent" to the GATT’s
goals of promoting market access.
17. Furthermore, the Panel failed to recognize that most treaties have no single,
undiluted object and purpose but rather a variety of different, and possibly conflict-
ing, objects and purposes. This is certainly true of theWTO Agreement. Thus, while
the first clause of the preamble to the WTO Agreement  calls for the expansion of
trade in goods and services, this same clause also recognizes that international trade
and economic relations under theWTO Agreementshould allow for "optimal use of
the world’s resources in accordance with the objective of sustainable development",
and should seek "to protect and preserve the environment". The Panel in effect took a
one-sided view of the object and purpose of theWTO Agreementwhen it fashioned
a new test not found in the text of the Agreement.
18. The additional bases, the United States continues, invoked by the Panel to
support its "threat to the multilateral trading system" analysis - i.e. the protection of
expectations of Members as to the competitive relationship between their products
and the products of other Members; the application of the international law principle

34 Adopted 20 May 1996, WT/DS2/AB/R.



United States - Shrimp

DSR 1998:VII 2763

according to which international agreements must be applied in good faith; and the
Belgian Family Allowances35 panel report - are without merit.
19. The United States submits that Section 609 does not threaten the multilateral
trading system. The Panel did not find Section 609 to be anactual threat to the
multilateral trading system. Rather, the Panel found that if other countries in other
circumstances were to adopt the same type of measure here adopted by the United
States  potentiallya threat to the system might arise. The United States urges that in
engaging in hypothetical speculations regarding the effects of other measures which
might be adopted in differing situations, while ignoring the compelling circum-
stances of this case, the Panel violated the Appellate Body’s prescription in United
States - Gasoline36 that Article XX must be applied on a "case-by-case basis", with
careful scrutiny of the specific facts of the case at hand. The Panel's "threat tothe
multilateral trading system" analysis adds a new obligation under Article XX of the
GATT 1994 and is inconsistent with the proper role of the Panel under the DSU, in
particular Articles 3.2 and 19.2 thereof.
20. To the United States, Section 609 reasonably differentiates between countries
on the basis of the risk posed to endangered sea turtles by their shrimp trawling in-
dustries. Considering the aim of the Article XX chapeau to prevent abuse of the Arti-
cle XX exceptions, an evaluation of whether a measure constitutes "unjustifiable
discrimination where the same conditions prevail" should take account of whether
the differing treatment between countries relates to the policy goal of the applicable
Article XX exception. If a measure differentiates between countries on a basis "le-
gitimately connected" with the policy of an Article XX exception, rather than for
protectionist reasons, that measure does not amount to an abuse of the applicable
Article XX exception.
21. The contention of the United States is that its measure does not treat differ-
ently those countries whose shrimp trawling industries pose similarrisks to sea tur-
tles. Only nations with shrimp trawling industries that harvest shrimp in waters where
there is a likelihood of intercepting sea turtles, and that employ mechanical equip-
ment which harms sea turtles, are subject to the import restrictions. The Panel prop-
erly recognized that certain naturally-occurring conditions relating to sea turtle con-
servation (namely, whether sea turtles and shrimp occur concurrently in a Member’s
waters) and at least certain conditions relating to how shrimp are caught (namely,
whether shrimp nets are retrieved mechanically or by hand) are relevant factors in
applying the Article XX chapeau. However, the Panel found that another condition
relating to how shrimp are caught - namely, whether a country requires its shrimp
fishermen to use TEDs - did not provide a basis under the chapeau for treating coun-
tries differently. Differing treatment based on whether a country had adopted a TEDs
requirement was, in the Panel’s view, "unjustifiable".
22. The United States believes that the analysis employed by the Appellate Body
in United  States - Gasoline37 leads to the conclusion that Section 609 does not con-
stitute "unjustifiable discrimination". Section 609 is applied narrowly and fairly. The
United States does not apply sea turtle conservation rules differently to United States

35 Adopted 7 November 1952, BISD 1S/59.
36 Adopted 20 May 1996, WT/DS2/AB/R.
37 Adopted 20 May 1996, WT/DS2/AB/R.
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and foreign shrimp fishermen. Moreover, the United States has taken steps to assist
foreign shrimp fishermen in adopting conservation measures and has undertaken
efforts to transfer TED technology to governments and industries in other countries,
including the appellees. In addition, Section 609 is limited in coverage and focuses
on sea turtle conservation.
23. During the Panel proceeding, the United States presented "compelling evi-
dence", reaffirmed by five independent experts, that Section 609 was abona fide
conservation measure under Article XX, imbued with the purpose of conserving a
species facing the threat of extinction. To uphold the findings of the Panel would
impermissibly change the basic terms of the bargain agreed to by WTO Members in
agreeing to the GATT 1994. Further, to condonethe Panel’s adoption of a vague and
subjective "threat to the multilateral trading system" test would fundamentally alter
the intended role of panels under the DSU, and could call into question the legiti-
macy of the WTO dispute settlement process.
24. The United States states that neither it nor the appellees have appealed the
decisions of the Panel to address first the Article XX chapeau and not to reach the
issues regarding Article XX(b) and Article XX(g). Because the Panel made no find-
ings regarding the applicability of Article XX(b) and XX(g), there are no findings in
respect thereof that could even be the subject of appeal. Accordingly, issues regard-
ing the applicability of Article XX(b) and Article XX(g) are not initially presented to
the Appellate Body. However, the United States concurs with Joint Appellees that
the Appellate Body may address Article XX(b) or Article XX(g) if it finds that Sec-
tion 609 meets the criteria of the Article XX chapeau. In that case, the United States
asserts that Article XX(g) should be applied first as it is the "most pertinent" of the
Article XX exceptions, and that issues relating to Article XX(b) need be reached only
if Article XX(g) were found to be inapplicable. The United States incorporates by
reference and briefly summarizes the submissions that it made to the Panel regarding
Article XX(b) and Article XX(g).
25. The essential claim of the United States is that Section 609 meets each ele-
ment required under Article XX(g). Sea turtles are important natural resources. They
are also an exhaustible natural resource since all species of sea turtles, including
those found in the appellees' waters, face the danger of extinction. All species of sea
turtles have been included in Appendix I of the  Convention on International Trade in
Endangered Species of Wild Flora and Fauna38 (the "CITES") since 1975, and other
international agreements also recognize the endangered status of sea turtles.39 In
paragraph 7.58 of the Panel Report, the Panel noted: "The endangered nature of the
species of sea turtles mentioned in [CITES] Annex I as well as the need to protect
them are consequently not contested by the parties to the dispute."
26. The United States maintains Section 609 "relates to" the conservation of sea
turtles. A "substantial relationship" exists between Section 609 and the conservation

38 Done at Washington, 3 March 1973, 993 U.N.T.S. 243, 12 International Legal Materials 1085.
39 The United States states that all species of sea turtle except the flatback are listed in Appendices
I and II of the Convention on the Conservation of Migratory Species of Wild Animals, done at Bonn,
23 June 1979, 19 International Legal Materials 15; and in Appendix II of the Protocol concerning
Specially Protected Areas and Wildlife to the Convention for the Protection and Development of the
Marine Environment of the Wider Caribbean Region, 29 March 1983, T.I.A.S. No. 11085.
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of sea turtles. Shrimp trawl nets are a major cause of human-induced sea turtle
deaths, and TEDs are highly effective in preventing such mortality. The Panel noted
that "TEDs, when properly installed and used and adapted to the local area, would be
an effective tool for the preservation of sea turtles."40  By encouraging the use of
TEDs, Section 609 promotes sea turtle conservation.
27. The United States contends that Section 609 is also "made effective in con-
junction with restrictions on domestic production or consumption" within the mean-
ing of Article XX(g). The United States requires its shrimp trawl vessels that operate
in waters where there is a likelihood of intercepting sea turtles to use TEDsat all
times, and Section 609 applies comparable standards to imported shrimp. Section
609 is also  "even-handed": it allows any nation to be certified - and thus avoid any
restriction on shrimp exports to the United States - if it meets criteria for sea turtle
conservation in the course of shrimp harvesting that are comparable to criteria appli-
cable in the United States. With respect to nations whose shrimp trawl vessels oper-
ate in waters where there is a likelihood of intercepting sea turtles, Section 609 pro-
vides for certification where those nations adopt TEDs-use requirements comparable
to those in effect in the United States.
28. The United States submits, moreover, that Section 609 is a measure "neces-
sary to protect human, animal or plant life or health" within the meaning of Article
XX(b). Section 609 is intended to protect and conserve the life and health of sea
turtles, by requiring that shrimp imported into the United States shall not have been
harvested in a manner harmful to sea turtles. Section 609 is "necessary" in two dif-
ferent senses. First, efforts to reduce sea turtle mortality are "necessary" because all
species of sea turtles are threatened with extinction. Second, Section 609 relating to
the use of TEDs is "necessary" because other measures to protect sea turtles are not
sufficient to allow sea turtles to move back from the brink of extinction.

B. India, Pakistan and Thailand - Joint Appellees

1. Non-requested Information from Non-governmental
Organizations

29. Joint Appellees submit that the Panel's ruling rejecting non-requested infor-
mation is correct and should be upheld. According to Joint Appellees, the United
States misinterprets Article 13 of the DSU in arguing that nothing in the DSU pro-
hibits panels from considering information merely because the information was un-
solicited. The Panel correctly noted that, "pursuant to Article 13 of the DSU, the ini-
tiative to seek information and to select the source of information rests with the
Panel."41  It is evident from Article 13 that Members have chosen to establish a for-
malized system for the collection of information, which gives a panel discretion to
determine the information it needs to resolve a dispute. Panels have no obligation to
consider unsolicited information, and the United States is wrong to argue that they
do.

40 The United States refers to Panel Report, para. 7.60, footnote 674.
41 Joint Appellees refer to Panel Report, para. 7.8.
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30. According to Joint Appellees, when a panel does seek information from an
individual or body within a Member’s jurisdiction, that panel has an obligation to
inform the authorities of that Member. This demonstrates that a panel retains control
over the information sought, and also that the panel is required to keep the Members
informed of its activities. The process accepted by the Members necessarily implies
three steps: a panel’s decision to seek technical advice; the notification to a Member
that such advice is being sought within its jurisdiction; and the consideration of the
requested advice. In the view of Joint Appellees, the interpretation offered by the
United States would eliminate the first two of these three steps, thereby depriving a
panel of its right to decide whether it needs supplemental information, and what type
of information it should seek; as well as depriving Members of their right to know
that information is being sought from within their jurisdiction.
31. Joint Appellees point to Appendix 3 of the DSU, which sets out Working
Procedures for panels, and especially paragraphs 4 and 6 thereof, which limit the
right to present panels with written submissions to parties and third parties. Thus,
Joint Appellees argue, Members that are not parties or third parties cannot avail
themselves of the right to present written submissions. It would be unreasonable, in
the view of Joint Appellees, to interpret the DSU as granting the right to submit an
unsolicited written submission to a non-Member, when many Members do not enjoy
a similar right.
32. Joint Appellees maintain that, if carried to its logical conclusion, the appel-
lant’s argument could result in panels being deluged with unsolicited information
from around the world. Such information might be strongly biased, if nationals from
Members involved in a dispute could provide unsolicited information. They argue
that this would not improve the dispute settlement mechanism, and would only in-
crease the administrative tasks of the already overburdened Secretariat.
33. Joint Appellees argue as well that parties to a panel proceeding might feel
obliged to respond to all unsolicited submissions - just in case one of the unsolicited
submissions catches the attention of a panel member. Due process requires that a
party know what submissions a panel intends to consider, and that all parties be
given an opportunity to respond to all submissions. Finally, because Article 12.6 of
the DSU requires that second written submissions of the parties be submitted simul-
taneously, if a party is permitted to appendamicus curiaebriefs to its second sub-
mission, other parties can be deprived of their right to respond and be heard.

2. Article XX of the GATT 1994
34. Joint Appellees maintain that the Panel’s ruling on the chapeau of Article XX
is correct and should be upheld by the Appellate Body. They underline that the ap-
pellant does not appeal either the Panel's conclusion that Section 609 violated Arti-
cle XI:1 of the GATT 1994, or the Panel's decision to address the chapeau of Article
XX before addressing sub-paragraph (b) or (g) of that Article.  Nor does the United
States dispute that it bears the burden of proving that its measure is within Arti-
cle XX. The United States takes issue with the Panel’s alleged application of the
chapeau to protect against a "threat to the multilateral trading system", submitting
that the Panel developed a new chapeau "interpretation", "analysis" or "test" to in-
validate Section 609, thus impermissibly diminishing the rights of WTO Members.
According to Joint Appellees, the appellant’s argument is baseless and results from a
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mischaracterization of the Panel’s decision. The Panel did not invent a new "inter-
pretation", "analysis" or "test", nor did it simply interpret "unjustifiable" to mean "a
threat to the multilateral trading system". Instead, the Panel rendered a well-reasoned
decision fully supported by theWTO Agreement, past GATT/WTO practice, and the
accepted rules of interpretation set forth in the Vienna Convention on the Law of
Treaties42 (the "Vienna Convention").
35. Joint Appellees argue that the flaw in Section 609, and in the appellant’s ar-
gument, is the appellant’s failure to accept that conditioning access to markets for a
given product upon the adoption of certain policies by exporting Members, can vio-
late the WTO Agreement. A Member must seek multilateral solutions to trade-related
environmental problems. The threat to the multilateral trade system cited by the Panel
is unrelated to the appellant’s support for TEDs or turtle conservation. The threat is
much simpler: the United States has abused Article XX by unilaterally developing a
trade policy, and unilaterally imposing this policy through a trade embargo, as op-
posed to proceeding down the multilateral path. The multilateral trade system is
based on multilateral cooperation. If every WTO Member were free to pursue its own
trade policy solutions to what it perceives to be environmental concerns, the multilat-
eral trade system would cease to exist. By preventing the abuse of Article XX, the
chapeau protects against threats to the multilateral trading system. The prevention of
abuse and the prevention of threats to the multilateral trading system are therefore
inextricably linked to the object, purpose and goals of Article XX of the GATT 1994.
36. Joint Appellees submit that on the basis of its interpretation of the term "un-
justifiable" in the chapeau and in light of the object and purpose of Article XX of the
GATT 1994 and the object and purpose of theWTO Agreement, the Panel concluded
that the chapeau of Article XX permits Members to derogate from GATT provisions,
but prohibits derogations which would constitute abuse of the exceptions contained
in Article XX, thereby undermining the WTO multilateral trading system. According
to Joint Appellees, what the appellant claims to be a new "test" for justifiability is
nothing more than a restatement of the principle that the chapeau’s object and pur-
pose is to prevent the abuse of the Article XX exceptions, specifying more clearly
what may result from such abuse. In the light of recent and past GATT/WTO prac-
tice, in particular the panel report inUnited States - Restrictions on Imports of
Tuna43, the Panel correctly interpreted the chapeau, identifying its object and purpose
as the prevention of abuse of the Article XX exceptions, and associating the preven-
tion of such abuse with the preservation of the multilateral trading system.
37. In the view of Joint Appellees, the Panel's decision mirrors the Appellate
Body's reasoning inUnited States - Gasoline44 and is therefore correct. The Appellate
Body made three pronouncements inUnited States - Gasoline that influenced the
Panel’s ruling: first, that the chapeau, by its express terms, addresses, not so much
the questioned measure or its specific contents as such, but rather the manner in
which the measure is applied45; second, that it is, accordingly, important to under-
score that the purpose and object of the introductory clauses of Article XX is gener-

42 Done at Vienna, 23 May 1969, 1155 U.N.T.S. 33; 8 International Legal Materials 679.
43 Unadopted, DS29/R, 16 June 1994, para 5.26.
44 Adopted 20 May 1996, WT/DS2/AB/R.
45 United States - Gasoline, adopted 20 May 1996, WT/DS2/AB/R, DSR 1996:I, page 20.
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ally the prevention of abuse of the exceptions of Article XX46; and, third, that the
Appellate Body cautioned against the application of Article XX exceptions so as to
"frustrate or defeat" legal obligations of the holder of rights under the GATT 1994.47

38. Joint Appellees state that, in examining Section 609, the Panel paid particular
attention to the manner in which the embargo is applied, and the Panel noted that the
appellant conditioned market access on the adoption by exporting Members of con-
servation policies comparable to its own. The Panel also found that the United States
did not enter into negotiations before it imposed its import ban. The Panel concluded
that Section 609 abused Article XX and posed a threat to the multilateral trading
system. The Panel equated the prevention of the abuse of Article XX with the avoid-
ance of measures that would "frustrate or defeat the purposes and objects of the Gen-
eral Agreement and the WTO Agreement or its legal obligations under the substan-
tive rules of GATT by abusing the exception contained in Article XX."48  The Panel
buttressed its conclusion by referring to the related principles of good faith and
pacta sunt servanda, and by citing the Belgian Family Allowances49 panel report.
39. Should the Appellate Body decide to reverse the Panel’s findings with respect
to the chapeau of Article XX, Joint Appellees request that the Appellate Body rule
that Section 609 is "applied in a manner which would constitute a means of arbitrary
or unjustifiable discrimination between countries where the same conditions prevail,
or a disguised restriction on international trade" in violation of the chapeau of Article
XX. Consistently with its decision inUnited States - Gasoline50, the Appellate Body
should examine the manner in which Section 609 has been applied, and decide
whether an Article XX exception is being abused so as to frustrate or defeat the sub-
stantive rights of the  appellees under the GATT 1994.
40. Joint Appellees submit that, even leaving aside the "threat to the multilateral
trading system" language of the Panel, there is "compelling evidence" in the record
that the appellant abused Article XX and its exceptions. Joint Appellees maintain
that this abuse takes several forms, each instance "grave", and, by itself, adequate to
support a finding that Section 609 has been applied in an abusive manner so as to
frustrate the substantive rights of the appellees under theWTO Agreement.
41. First, Section 609 was applied without a serious attempt to reach a coopera-
tive multilateral solution with Joint Appellees. The importance of multilateralism
should be clear to the United States because it is an integral provision of Section 609,
has been emphasized at numerous GATT and WTO meetings, is reflected in Article
23.1 of the DSU and in Principle 12 of the Rio Declaration on Environment and De-
velopment51, and was underscored by the Appellate Body inUnited States - Gaso-
line.52 The chapeau violation that the United States committed inUnited States -
Gasoline is, Joint Appellees believe, the same violation committed by the United
States in this dispute.

46 United States - Gasoline, adopted 20 May 1996, WT/DS2/AB/R, DSR 1996:I, page 20.
47 Ibid.
48 Joint Appellees refer to Panel Report, para 7.40.
49 Adopted 7 November 1952, BISD 1S/59.
50 Adopted 20 May 1996, WT/DS2/AB/R.
51 UN Doc. A/CONF. 151/5/Rev.1, 13 June 1992, 31 International Legal Materials 874.
52 Adopted 20 May 1996, WT/DS2/AB/R, DSR 1996:I, pp. 23-24.
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42. Second, the United States discriminated impermissibly among exporting
countries, and between exporting countries and the United States in, inter alia, the
following ways: (a) "[t]he Panel found that the Appellant negotiated an agreement to
protect and conserve sea turtles with some WTO Members, but did not propose the
negotiation of such an agreement with the … Appellees until after having concluded
its negotiations with the other Members. The Panel also found that Section 609 was
already in effect against the Appellees by the time such negotiations were proposed";
(b) "[p]hase-in periods for the use of TEDs differed depending on the countries in-
volved. 'Initially affected countries' had a three year phase-in period, while 'newly
affected nations' were given four months or less to change shrimp harvesting prac-
tices"; and  (c) Section 609 "discriminates between productsbased on non-product-
related processes and production methods."
43. Third, Joint Appellees contend that the appellant’s argument misconstrues
key portions of the chapeau and of the Panel Report. The appellant’s starting-point is
that the Panel’s findings are not based on the ordinary meaning of the phrase "unjus-
tifiable discrimination" in the context in which it appears. The appellant also sug-
gests that the only object and purpose of the chapeau is the prevention of "indirect
protection". This interpretation is contradicted by recent WTO practice. The Appel-
late Body Report inUnited States - Gasoline53 stands for the proposition that "unjus-
tifiable discrimination" has a meaning larger than "indirect protection". The appel-
lant, in effect, suggests that justifiability should be determined by reference to the
specific Article XX exception invoked. If discrimination were to be justified merely
on the basis of the policy goals of the particular exception invoked, all trade meas-
ures that meet the requirements of an Article XX exception would, ipso facto, satisfy
the requirements of the chapeau. The chapeau would be rendered meaningless - in
violation of the commonly accepted rule of treaty interpretation which requires that
meaning and effect be given to all treaty terms. The principles enunciated in the Ap-
pellate Body Report inUnited States - Gasolinewould also become null.
44. Joint Appellees argue that both the Appellate Body inUnited States - Gaso-
line54 and the Panel in the present case, recognized that the Article XX chapeau must
be interpreted in light of the object and purpose of theWTO Agreement. This does
not mean re-incorporating substantive GATT provisions into the analysis through the
chapeau; it means instead examining a proposed Article XX derogation from the
perspective of the broader policy goals of theWTO Agreement. The  Panel identified
two such goals: endeavouring to find cooperative solutions to trade problems; and
preventing the risk that a multiplicity of conflicting trade requirements, each justified
by reference to Article XX, could emerge. Section 609 jeopardizes both goals and
poses a threat to the multilateral trading system.
45. Should the Appellate Body decide to reverse the Panel’s legal findings with
respect to the chapeau of Article XX and rule that Section 609 meets the require-
ments of the chapeau, Joint Appellees request that the Appellate Body make legal
findings on Article XX(b) and Article XX(g) of the GATT 1994. They incorporate by
reference their submissions to the Panel with respect to the interpretation of Article

53 Adopted 20 May 1996, WT/DS2/AB/R.
54 Ibid.
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XX(b) and Article XX(g), while noting at the same time that there are persuasive
reasons for following the interpretative approach adopted by the Panel in examining
the chapeau first. Not only does the concept of judicial economy favour such an
analysis, but also none of the participants has questioned the Panel's interpretative
approach in their submissions (although, Joint Appellees note, one third participant,
Australia, did comment with disapproval on this approach).

C. Malaysia - Appellee

1. Non-requested Information from Non-governmental
Organizations

46. Malaysia submits that the Panel ruled correctly on this issue and that its ruling
should be upheld as there is nothing in the DSU thatpermits  the admission of un-
solicited briefs from non-governmental organizations. Malaysia does not agree with
the United States that there is nothing in the DSU  prohibiting panels from consid-
ering information just because the information was offered unsolicited. Under Article
13 of the DSU, the prerequisite for invocation of that provision is that a panel must
"seek" information. In the view of Malaysia, the Panel correctly noted that the initia-
tive to seek information and to select the source of information rests with the Panel.
The Panel could not consider unsolicited information. In the alternative, should the
Appellate Body accept the United States argument that panels may accept amicus
curia briefs, it must be left to the complete discretion of panel members whether or
not to read them. A panel's decision not to read the briefs cannot constitute a proce-
dural mistake and cannot influence the outcome of a panel report.

2. Article XX of the GATT 1994
47. Malaysia maintains that the Panel's decision concerning Article XX of the
GATT 1994 represents a balanced view of the requirements of the provisions of the
WTO Agreement, rules of treaty interpretation and GATT practice. The appellant
misconceives the Panel's findings: the Panel did not in any way allude to the suprem-
acy of trade concerns over non-trade concerns, and did not fail to recognize that most
treaties have no single, undiluted object and purpose but a variety of different objects
and purposes. The Panel in fact alluded to the first, second and third paragraphs of
the preamble to the WTO Agreement, which make reference to different objects and
purposes. Moreover, in Malaysia's view, the appellant misapplies the principle in
India - Patent Protection for Pharmaceutical and Agricultural Chemical Products55

to the facts of this case, and misconstrues the Panel's application of the Belgian
Family Allowances56 panel report.
48. To Malaysia, the Panel's "threat to the multilateral trading system" analysis
does not constitute a new test, but is in fact a restatement of the approach taken by
the Panel that Members are not allowed to resort to measures that would undermine
the multilateral trading system and thus abuse the exceptions contained in Article
XX. The Panel itself states that its findings are the result of the application of the

55 Adopted 16 January 1998, WT/DS50/AB/R.
56 Adopted 7 November 1952, BISD 1S/59.
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interpretative methods required by Article 3.2 of the DSU and that its process of in-
terpretation does not add to Members' obligations in contravention of Article 3.2 of
the DSU.
49. It was also noted by Malaysia that the Panel found on the facts that the import
ban is applied even on TED-caught shrimp, as long as the country has not been certi-
fied; certification is only granted if comprehensive requirements regarding the use of
TEDs by fishing vessels are applied by the exporting country concerned or if shrimp
trawling operations of the exporting country take place exclusively in waters in
which sea turtles do not occur. On the basis of these findings, the Panel concluded
that the United States measure constitutes unjustifiable discrimination between
countries where the same conditions prevail.
50. Malaysia believes that the Panel relied in large measure on the Appellate
Body Report inUnited States - Gasoline.57 Although the requirement of use of TEDs
is applied to both United States and foreign shrimp trawlers, Malaysia contends that
Section 609 violates the chapeau prohibition of "unjustifiable discrimination between
countries where the same conditions prevail": not all species of sea turtles covered by
Section 609 and found in Malaysia and the United States are alike - Kemp's ridley
and loggerhead turtles, which occur in the United States, are absent or occur only in
negligible numbers in Malaysian waters; the habitats of these turtles do not coincide
with areas of shrimp trawling operations in Malaysia; certain countries which have
been exempted from TED requirements are harvesting sea turtles commercially and
exploiting the eggs; and the time given to countries to comply with the requirements
of Section 609 varied.
51. In response to the appellant's statement that it has taken steps to assist foreign
shrimp fishermen in adopting turtle conservation measures, Malaysia states that there
has been no transfer of TEDs technology to the government and industries in Malay-
sia, apart from participation by Malaysia in one regional workshop.
52. Malaysia's submissions on legal issues arising under Article XX(b) and Arti-
cle XX(g) have been addressed by the Panel, at paragraphs 3.213, 3.218-3.221,
3.231, 3.233, 3.236, 3.240, 3.247, 3.257, 3.266, 3.271-3.275, 3.286-3.288 and 3.293
of the Panel Report.

D. Arguments of Third Participants

1. Australia
53. Australia states that with respect to unsolicited submissions to the Panel by
non-governmental organizations, the United States appears to suggest that the Panel's
legal interpretation of the provisions of the DSU would limit the discretion the DSU
affords to panels in choosing the sources of information they should consider. How-
ever, in the view of Australia, nothing in the Panel Report suggests that the Panel
saw any legal obstacles to its requesting information from the non-governmental
sources, if it had so wished. The decision of the Panel not to seek such information
would appear to reflect the exercise of its discretion as provided by the DSU, and
was not the result of any perceived legal obstacles. Australia notes that the United

57 Adopted 20 May 1996, WT/DS2/AB/R.
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States has not claimed that the Panel's exercise of its discretion in this matter was
inappropriate or involved an error in law.
54. Australia believes that the Panel correctly found that Section 609 constitutes
"unjustifiable discrimination between countries where the same conditions prevail".
However, Australia supports the appeal by the United States of the Panel's finding
that Section 609 "is not within the scope of measures permitted under the chapeau of
Article XX." Australia submits that the Appellate Body should complete the analysis
under Article XX and find that the United States has not demonstrated that its meas-
ure is in conformity with Article XX, including the provisions of the chapeau. Aus-
tralia's concerns are that the United States has sought to impose a unilaterally deter-
mined conservation measure through restrictions on trade, and has not explored the
scope for working cooperatively with other countries to identify internationally
shared concerns about sea turtle conservation issues and consider ways to address
these concerns. Therefore, the United States has imposed Section 609 in a manner
that constitutes unjustifiable discrimination between countries where the same con-
ditions prevail and also a disguised restriction on international trade.
55. Australia agrees with the United States that the Panel failed to interpret the
terms of the chapeau of Article XX requiring that measures not be applied in a man-
ner which would constitute "a means of arbitrary or unjustifiable discrimination be-
tween countries where the same conditions prevail" in accordance with customary
rules of interpretation of public international law, in particular, with its ordinary
meaning and in context.
56. In Australia's view, the Panel's decision to examine first whether Section 609
met the requirements of the chapeau before considering whether it met the require-
ments of any of the paragraphs of Article XX may not necessarily have been an error
in law, but contributed to the Panel's errors in its examination of Section 609 under
Article XX. Australia argues that it is preferable to begin examination of the legal
issues raised by Article XX by considering the policy objective of the measure, and
the connection between the policy objective and the measure, before turning to the
chapeau. This approach would enable the examination of all aspects of the case that
may be relevant in determining whether a particular measure meets the requirements
of the chapeau. There is nothing in the wording of Article XX, read in its context and
in the light of the object and purposes of the GATT 1994 and theWTO Agreement, to
suggest that it is intended to exclude particular classes or types of measures from its
coverage. The Panel erred in law in conducting this generalized inquiry. By its terms,
Article XX would seem capable of application only on a case-by-case basis.
57. Article XX contains a series of tests designed to ensure that its provisions
cannot be abused. There must be a presumption that a measure which meets the re-
quirements of Article XX will not "undermine the WTO multilateral trading system."
According to Australia, there is no textual basis for interpreting "unjustifiable dis-
crimination" in such a broad manner that it becomes an independent test of this issue.
Under the Panel's interpretation, the chapeau of Article XX could serve to nullify the
effects of the paragraphs of that Article, rather than acting as a safeguard against
their abuse.
58. Australia agrees with the United States that the Panel's interpretation of "un-
justifiable discrimination" is based on an incorrect interpretation and application of
the object and purpose of theWTO Agreementin construing the GATT 1994. The
Panel has projected a view of the relationship between the objectives of the WTO
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multilateral trading system and environmental considerations which is at odds with
the Ministerial Decision on Trade and Environment.58

59. At the same time, to Australia, the alternative interpretation of "unjustifiable
discrimination" put forward by the United States - i.e. that discrimination is not "un-
justifiable" where the policy goal of the Article XX exemption being applied pro-
vides a rationale for the justification - is in error. This interpretation would weaken
the important safeguard represented by the chapeau of Article XX of avoiding the
abuse or illegitimate use of the Article XX exceptions. This interpretation confuses
the tests applied under the two tiers of Article XX, fails to give effect to all the terms
of the treaty and is not based on the ordinary meaning of "unjustifiable discrimina-
tion" in its context and in the light of the object and purpose of theWTO Agreement
and the GATT 1994.
60. Australia maintains that Section 609 is applied by the United States in a man-
ner constituting an unjustifiable discrimination and a disguised restriction on inter-
national trade. Australia observes that the only justification the United States appears
to offer for Section 609 is that it is required to enforce a unilaterally determined con-
servation measure. However, Australia argues that the United States has not demon-
strated that it has adequately explored means of addressing its concerns about shrimp
harvesting practices and turtle conservation in other countries through cooperation
with the governments concerned.
61. It is the view of Australia that Section 609 does not reasonably and properly
differentiate between countries based on the risks posed to sea turtles in the export-
ing country's shrimp fishery. The Panel focused on exports of wild shrimp, and it is
misleading to suggest that the Panel drew conclusions about whether the same con-
ditions prevailed in certain other circumstances with respect to shrimp not subject to
the import prohibition. Furthermore, the United States has provided no evidence that
it took into account the views of other countries about sea turtle conservation issues
within their jurisdictions, or their respective national programs, in making its deter-
mination of "countries where the same conditions prevail".  In particular, the United
States has provided no evidence that it considered the possibility that other Members
may have had sea turtle conservation programs in place which differed from that of
the United States but which were comparable and appropriate for their circum-
stances. Australia argues that the United States refused to certify Australia under
Section 609 even though Australia's sea turtle conservation regime "extends well
beyond protecting turtles from shrimping nets and … includes cooperative programs
with the shrimp industry to limit turtle bycatch."
62. In Australia's view, the legal obligations of the United States under the cha-
peau of Article XX required the United States to explore adequately means of miti-
gating the discriminatory and trade restrictive application of its measure. In particu-
lar, given the transboundary and global character of the environmental concern in-
volved in this dispute, the United States should have consulted with affected Mem-
bers to see whether the discrimination imposed by the measure in dispute could have
been avoided, whether the restrictions on trade were required, whether alternative

58 Adopted by Ministers at the Meeting of the Trade Negotiations Committee at Marrakesh,
14 April 1994.
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approaches were available, and whether the incidence of any trade measures could
have been reduced.

2. Ecuador
63. Ecuador endorses the Panel's finding that Section 609 is inconsistent with
Article XI:1 of the GATT 1994 and cannot be justified under Article XX of the
GATT 1994. Ecuador is participating as a third party in this case in order to defend
basic principles, such as the principle reaffirming that relations among states should
be established on the basis of international law - since it is unacceptable that one
state impose its domestic policy objectives upon other states - as well as the obser-
vance of more specific principles and aspects set forth in the agreements governing
the multilateral trading system. These include non-discrimination in national treat-
ment, the protection of the environment and the implementation of environmental
policy.
64. According to Ecuador, this dispute does not concern the desirability of im-
plementing some kind of conservation policy, to which Ecuador attaches the utmost
importance, but rather the manner in which such a policy should be implemented. It
is unacceptable that internal legislation is applied in an arbitrary manner, creating a
high degree of uncertainty, and consequently prejudice, in a sector that is central to
Ecuador's national economy. Ecuador endorses the Panel's view that Members are
free to establish their own environmental policies in a manner consistent with their
WTO obligations.

3. European Communities
65. With respect to unsolicited submissions to a panel by non-governmental or-
ganizations, the European Communities asserts that Article 13 of the DSU clearly
gives a panel the "pro-active discretion" to "seek" certain information that the panel
believes may be relevant to the case at hand. In addition, non-governmental organi-
zations are free to publish their views so that their opinion is heard by the general
public, which could include the parties to a dispute, the WTO Secretariat or the
members of a panel. However, the European Communities "wonders whether the text
of the DSU could be interpreted so widely" as to give non-governmental organiza-
tions the right to file submissions directly to a panel.
66. The EuropeanCommunities contends that Article 13 of the DSU "does not
oblige panels to 'accept' non-requested information which was not 'sought' for the
purposes of a dispute settlement procedure." Panels should therefore reject submis-
sions from non-governmental organizations when the panel itself had not requested
such submissions. However, in the view of the European Communities, if a panel
were interested in the information contained in anamicus curiaebrief from a non-
governmental organization, it would have the right to request and receive (to "seek")
exactly the same information as had first been sent to it in an unsolicited manner. The
European Communities agrees with the Panel that a Member, party to a dispute, is
free to put forward as part of its own submission, a submission of a non-
governmental organization that it considers relevant. The European Communities
notes that its comments are based on the current language of Article 13 of the DSU.
67. The European Communities states further that the issues at stake in this dis-
pute concern principles to which it attaches great importance, such as respect for the
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environment and the functioning of the multilateral trading system. The European
Communities is bound by the text of the Treaty Establishing the European Commu-
nity59 to ensure a harmonious and balanced development of economic activities with
respect for the environment. The principle of sustainable development, also laid
down in the first paragraph of the preamble to theWTO Agreement, as well as the
precautionary principle, play an important role in the implementation of all EC poli-
cies. The EC position is mirrored in public international law by statements of the
International Court of Justice, stressing the significance of respect for the environ-
ment.60

68. The European Communities is convinced that international cooperation is the
most effective means to address global and transboundary environmentalproblems,
rather than unilateral measures which may be less environmentally effective and
more trade disruptive. Economic performance and environmental performance are
not necessarily incompatible. The European Communities asserts that "[w]hile coun-
tries have the sovereign right to design and implement their own environmental poli-
cies through the measures they consider appropriate to protect their domestic envi-
ronment - including the life and health of humans, animals and plants - all countries
have a responsibility to contribute to the solution of international environmental
problems." Thus, the European Communities considers that, "in general, the most
effective means to attain the shared objectives relating to the conservation of global
resources is by proceeding through the process of international co-operation."
69. To the European Communities, the approach to Article XX developed by
previous panels and followed by the Appellate Body inUnited States - Gasoline61 -
that is, first examining whether a measure falls under one of the exceptions set out in
paragraphs (a) to (j) of Article XX and, then, making an inquiry under the chapeau -
makes logical sense and could reasonably have been applied by the Panel in this case.
70. The European Communities agrees with the United States that it would be
wrong for trade concerns to prevail over all other concerns in all situations under
WTO rules. Article XX should not be construed so that trade concerns always prevail
over the non-trade concerns reflected in that Article, including environmental con-
cerns and those related to health and other legitimate policy objectives. It is up to
panels and the Appellate Body to judge each case on its own merits, taking into ac-
count Members' rights and obligations.
71. The European Communities also agrees with the United States that the adop-
tion of the Panel's "test" - namely, whether a measure is of a type that would threaten
the security and predictability of the multilateral trading system - would make trade
concerns paramount to all other concerns and is thus inconsistent with the object and
purpose of theWTO Agreement.
72. In the view of the European Communities, certain species, in particular mi-
gratory species, may require application of protective measures beyond usual territo-
rial boundaries. Sea turtles should be considered a globally shared environmental

59 Done at Rome, 25 March 1957, as amended.
60 The European Communities refers to:Legality of the Threat or Use of Nuclear Weapons, Advi-
sory Opinion, (1996), I.C.J Rep. pp. 241-242, para. 29; Case Concerning the Gabcikovo-Nagymoros
Project, (1998) 37 International Legal Materials 162, para. 140.
61 Adopted 20 May 1996, WT/DS2/AB/R.




