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L INTRODUCTION:STATEMENTOFTHEAPPEAL
1. Thisis an appeal by the United States from certain issues of law and legal

interpretations in the Panel Report,

United States - Import Prohibition of Certain

Shrimp and Shrimp Products.' Followingajointrequestforconsultationsby India,
Malaysia, Pakistan and Thailand on 8 October 1996 2, Malaysia and Thailand re-
questedinacommunicationdated9January 1997 3 andPakistanaskedinacommu-
nicationdated 30 January 1997 * thatthe Dispute Settlem entBody(the "DSB")es-
tablish a panel to examine their complaint regarding a prohibition imposed by the
United States on the importation of certain shrimp and shrimp products by Section

WT/DS58/R,15May1998.

1

2 WT/DS58/1,140ctober1996.
3 WT/DS58/6,10January1997.
4 WT/DS58/7,7February1997.
2756
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6090fPublicLaw101-162 ° ("Section609")and associatedregulations andjudicial
rulings. On 25February 1997, the DSB established two panels in accordance with
theserequestsandagreedthatthesepanelswouldbeconsolidated into a single Panel,
pursuanttoArticle9ofthe  Understanding on Rules and Procedures Governing the
Settlement of Disputes (the "DSU"), with standard terms of reference.  ° On
10April 1997,the DSBestablishedanotherpanelwithstandardtermsofreferencein
accordance with a request made by India in a communication dated 25 February
19977, and agreed thatthisthird panel, too, wouldbe mergedinto theearlier Panel
established on 25 February 1997.  ® The Report rendered by the consolidated Panel
wascirculatedto theMembersoftheWorld TradeOrganization (the "WTO")on 15
May1998.

2. Therelevantfactual and regulatoryaspects of this dispute are setout in the
PanelReport,inparticularatparagraphs2.1-2.16.Here,weoutlinethe United States
measure at stake before the Panel and in these appellate proceedings. The United
Statesissuedregulationsin 1987 pursuanttothe Endangered Specie s Actof1973 °
requiringallUnited Statesshrimptrawlvesselstouseapproved TurtleExcluderDe-
vices("TEDs")ortow-timerestrictionsinspecified areas where there was asignifi-
cantmo rtalityofseaturtlesinsh ~ rimpharvesting. 10 Theseregulations, whichbecame
fully effective in 1990, weremodified soastorequiretheuseof approved TEDs at
alltimesandinallareaswherethereisalikelihoodthatshrimptrawlingwillinteract
withseaturtles,withcertainlimitedexceptions.

3. Section 609 was enacted on 21 November 1989. Section 609(a) calls upon
theUnitedStatesSecretaryofState,in consultation with theSecretary of Commerce,
inter alia,to"initiatenegotiationsassoonaspossiblefor thedevelopmentof bilat-
eralormultilateralagreementswithothernationsfortheprotection and conservation

of ... seaturtles" andto "initiate negotiations as soon as possible with all foreign
governmentswhichare engagedin,orwhichhavepersonsorcompaniesengagedin,
commercialfishingoperations which,asdetermined by the Secretary of Commerce,
may affectadverselysuchspeciesofseaturtles,forthe purposeofenteringintobi-
lateralandmultilateraltreaties withsuchcountriestoprotectsuchspeciesof seatur-

tles;... ." Section609(b)(1)imposed,notlaterthan 1 May 1991, animportbanon
shrimpharvestedwithcommercialfishingtechnologywhichmayadverselyaffect sea
turtles. Section 609(b)(2) provides that the import ban on shrimp will notapply to
harvestingnationsthatarecertified. Twokinds of annual certifications are required
forharvesting nations,detailsof which were furtherelaboratedinregulatory guide-
linesin1991,1993and1996 1 :First,certif icationshallbegrantedtocountrieswi  th a

16UnitedStatesCode(U.S.C.) §1537.

WT/DSB/M/29,26March1997.

WT/DS58/8,4March1997.

WT/DSB/M/31,12May1997.

PublicLaw93-205,16U.S.C.1531 et seq.

10" 52 Fed. Reg. 24244, 29 June 1987 (the "1987 Regulations"). Five species of sea turtles fell
under the regulations: | oggerhead ( Caretta caretta), Kemp's ridley ( Lepidochelys kempi), green
(Chelonia mydas),leatherback( Dermochelys coriacea)andhawksbill( Eretmochelys imbricata).
"' Hereinafterreferredtoasthe "1991 Guidelines" (56Federal Register 1051, 10January 1991),
the "1993 Guidelines" (58 FederalRegister9015, 18 February 1993)andthe " 1996 Guidelines" (61
FederalRegister17342,19April1996),respectively.

© % 9 o W
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fishingenvironmentwhichdoesnotposeathreatoftheincidentaltakingofsea tur-
tlesin thecourseofshrimpharvesting. 12According tothe 1996 Guidelines, the De-
partmentof State "shall certify anyharvesting nation meeting thefollowing criteria
withouttheneed foractiononthepart ofthe government ofthe harvesting nation:

(a) Any harvestingnationwithoutanyoftherelevantspeciesofseaturtlesoccurring

in waters subject to its jurisdiction; (b) Any harvesting nation that harvests shrimp
exclusivelybymeansthatdonotposeathreatto seaturtles, e.g.,anynationthathar-
vests shrimp exclusively by artisanal means; or (c) Any nation whose commercial
shrimptrawlingoperationstakeplaceexclusivelyinwaterssubjecttoitsjurisdiction
inwhichseaturtlesdonotoccur.” "

4. Second, certification shall be granted to harvesting nations that provide
documentary evidenceofthea doptionofaregulato ryprogramgoverni ngtheinci-
dentaltakingofseaturtlesinthecourseofshrimptrawlingthatiscomparabletothe
UnitedStatesprogram andwheretheaveragerateofincidentaltakingofseaturtles

by their vessels is comparable to that of United States vessels. * According to the
1996 Guidelines, the Department of State assesses the regulatory program of the
harvesting nationandcert ificationshallbem adeiftheprogrami ncludes:(i)there -
quireduseof TEDsthatare"comparablein effectivenessto thoseused in theUnited
States.Any exceptions to thisrequirementmustbecomparabletothoseoftheUnited
Statesprogram...";and(ii)"acredibleenforcementeffortthatincludesmonitoring
forcomplianceandappropriatesanctions.” > Theregulatoryprogrammaybeinthe
formof regulations, or may, in certain circumstances, take the form of a voluntary
arrangementbetweenindustryandgovernment. '® Othermeasuresthattheharvesting
nationundertakes forthe protectionof seaturtles will alsobe takenintoaccountin
making the comparability determination. '’ Theaverage incidental take rate "will be
deemed comparable if the harvesting nationrequires the use of TEDs in a manner
comparabletothatoftheU.S.program...." 8

5. The 1996 Guidelines providethatallshrimpimportedintothe United States
must be accompanied by a Shrimp Exporter's Declaration form attesting that the
shrimp was harvested eitherinthe watersofa nationcurrently certifiedunder Sec-
tion 609 or "under conditions that do not adversely affect sea turtles", that is: (a)
"Shrimp harvested in an aquaculture facility in which the shrimp spend atleast 30
daysinpondspriortobeingharvested";(b)"Shrimpharvestedby commercial shrimp
trawlvesselsusingTEDscomparableineffectivenesstothoserequiredinthe United
States";(c)"Shrimpharvestedexclusivelybymeansthatdonotinvolvetheretrieval

of fishing netsbymechan icaldevicesorby vesselsusing gear that,in accordance
withthe U.S. program ..., wouldnotrequire TEDs";and (d) "Species of shrimp,
such asthepandalid species,harvested inareaswhereseaturtlesdonotoccur." On

12 Section609(b)(2)(C).

13 1996Guidelines,p.17343.
4 Section609(b)(2)(A)and(B).
15" 1996Guidelines,p.17344.
16 Ibid.

7 Ibid.

8 Ibid.

19 1996Guidelines,p.17343.
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8 October 1996, the United States Court of International Traderuled that the 1996
Guidelines werein violation of Section 609 inallowing the importof shrimp from
non-certified countriesif accompanied by a Shrimp Exporter's Declaration form at-
testing that they were caught with commercial fishing technology that did not ad-
verselyaffectseaturtles. *’A25November1996rulingoftheUnitedStatesCourtof
International Tradeclarifiedthatshrimpharvestedby manual methodswhichdidnot
harm sea turtles could still be imported from non-certified countries. *'On 4 June
1998, the United States Courtof Appeals for the Federal Circuit vacated the deci-

sions of the United States Court of International Trade of 8 October and
25November1996. 22Inpractice,however,exemptionfrom the import banfor TED-
caught shrimp fromnon-certif iedcountriesremai nedunavailablewhi lethisdispute
wasbeforethePanelandbeforeus.

6. The 1991 Guidelines limited the geographical scope of the import banim-
posedbySection609tocountriesinthewider Caribbean/western Atlantic region 24,
andgrantedthesecountriesathree-yearphase-inperiod. The 1993 Guidelines main-
tainedthisg eographicallimitation.On29Decem ber1995,theUnitedStatesCour  tof
International Trade held that the 1991and 1993 Guidelines violated Section 609 by
limitingits geographical scope to shrimp harvested in the wider Caribbean/western
Atlantic region,anddirected the Departmentof State to extend the ban worldwide

not later than 1 May 1996. *0n10 April 1996, the United States Courtof Interna-
tional Trade refuseda subsequentrequestbytheDepartmentofStatetopostponethe
1May1996deadline. *0On1 9April 1996,the United Statesissuedthe 1996 Guide-

lines, extending Section 609 to shrimp harvested in allforeign countries effective
1May1996.
7. InthePanelReport,thePanelreachedthefollowingconclusions:

Inthelightofthefindingsabove,weconcludethat the import banon
shrimp andshrimp products as appliedbytheUnitedStatesontheba-
sisofSection609ofPublicLaw 101-162is not consistent with Arti-
cle XI:1 of GATT 1994, and cannotbejustifiedunder Article XX of
GATT1994. *

andmadethisrecommendation:
ThePanel recommends thatthe Dispute Settlement Bodyrequestthe
United States to bring this measure into conformity with its obliga-
tionsundertheWTOAgreement.

8. On 13July 1998,the UnitedStatesnotifiedtheDSBofitsdecisiontoappeal
certain issues of law covered in the Panel Report and certain legal interpretations

2 Earth Island Institute v. Warren Christopher,942Fed.Supp.597(CIT1996).

2 Earth Island Institute v. Warren Christopher,948Fed.Supp.1062(CIT1996).

22 1998U.S.App.Lexis11789.

z ResponsebytheUnitedStatestoquestioningattheoralhearing.

% Specifically,Mexico, Belize, Guatemala, Honduras,Nicaragua, CostaRica, Panama, Colombia,
Venezuela, TrinidadandTobago,Guyana,Suriname,FrenchGuyanaandBrazil.

2 Earth Island Institute v. Warren Christopher,913Fed.Supp.559(CIT1995).

% Earth Island Institute v. Warren Christopher,922Fed.Supp.616(CIT1996).

7 PanelReport,para.8.1.

b PanelReport,para.8.2.
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developedbythePanel,pursuanttoparagraph4ofArticle16ofthe DSU, andfileda
noticeof appeal 29WiththeAppellateBodypursuanttoRule200fthe Working Pro-
cedures for Appellate Review.On 23July 1998, theUnitedStatesfiledanappellant's
submission.” On 7August 1998, India, Pakistan and Thailand ("Joint Appellees")
filed ajointappellees'submission and Malaysiafileda separate appellee's submis-
sion.* Onthesame day, Australia, Ecuador, the European Communities, Hong Kong,
China, and Nigeria eachfiledseparatethirdparticipants'submissions. Attheinvita-
tionofthe AppellateBody,theUnitedStates,India, Pakistan, ThailandandMalaysia
filedadditionalsubmissionsoncertainissuesarising under ArticleXX(b) andArticle
XX(g)ofthe GATT 1994 0on 17 August 1998. The oral hearing in the appeal was
held on 19-20 August 1998. The participants and third participants presented oral
arguments and responded to questions puttothembythe Members of the Division
hearingtheappeal.

II. ARGUMENTSOFTHEPARTICIPANTSANDTHIRD
PARTICIPANTS

A. Claims of Error by the United States - Appellant

1. Non-requested  Information  from  Non-governmental
Organizations
9. TheUni ted Statesclaimst hatthePanelerre dinfindingthatitcouldnotac-

ceptnon-requested submissionsfromnon-governmental organizations. According to
the UnitedStates,there isnothinginthe DSUthatprohibitspanelsfromconsidering
information just because the information was unsolicited. The language of Arti-

cle 13.2oftheDSUisbroadlydraftedtoprovideapanelwith discretionin choosing
itssourcesofinformati on. Whena non-gover nmental organizationmakesa submis-
siontoapanel, Article13.2oftheDSUauthorizesthepanelto"seek" suchinforma-
tion.To findotherwisewouldunnecessarilylimitthediscretionthattheDSUaffords
panelsinchoosingthesourcesofinformationtoconsider.

2. Article XX of the GATT 1994

10. In the view ofthe United States, the Panelerredin finding that Section 609

was outside the scope of Article XX. The United States stresses that under the
Panel’sfactual findingsandundispute d factsontherecord,Section609iswit ~ hinthe
scope of the Article XX chapeauand ArticleXX(g) and, in thealternative, Article
XX(b),ofthe GATT 1994.ThePanel wasalsoincorrectinfindingthatSection609
constitutes "unjustifiable discrimination between countries where the same condi-
tionsprevail". ThePanelinterpretsthechapeauof Article XX asrequiring panelsto
determinewhetherameasu reconstitutesa'threattothemultilateraltrading system".
This interpretation of Article XX has nobasisin the text of the GATT 1994, has

¥ WT/DS58/11,13July1998.

30 PpursuanttoRule21(1)ofthe Working Procedures for Appellate Review.
31 PursuanttoRule22(1)ofthe Working Procedures for Appellate Review.
32 PursuanttoRule24ofthe Working Procedures for Appellate Review.
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never been adopted by any previous panel or Appellate Body Report, and would
impermissiblydiminishtherightsthatWTOMembersreservedunderArticleXX.

11.  The United States contends that the Panel’s findings are not based on the
ordinary meaning and contextof theterm "unjustifiable discrimination". That term
raises the issue of whether a particular discrimination is "justifiable". During the
Panel proceeding, the United States presented the rationale of Section 609 for re-
stricting imports of shrimpfromsome countriesandnotfromothers: seaturtlesare
threatened withextinction worldwide; mostnations, including the appellees, recog-
nizetheimportanceofconservingseaturtles;andshrimptrawlingwithouttheuseof
TEDscontributes greatlytotheendangermentofseaturtles. Inthesecircumstances,

it is reasonable and justifiable for Sec tion 609 to differenti ate between countri es
whoseshrimpindustriesoperatewithoutTEDs,andtherebyendangerseaturtles,and
thosecountrieswhoseshrimpindustriesdoemployTEDsinthecourse ofharvesting
shrimp.

12. The Panel, the United States believes, did not address the rationale of the
United States for different iating between shr imp harvesting count ries. Rather, the
Panel askedadifferentquestion: wouldthe United Statesmeasureandsimilarmeas-

ures takenby other countries "undermine the multilateral trading system"? Thedis-
tinction between "unjustifiable discrimination” - the actual termused in the GATT
1994-andthePanel’s"threattothemultilateraltradingsystem"testiscrucial,in the

view ofthe United States,andi sposedsharplyinpar agraph7.61ofthePane IRe-
port, where the Panelstates: "eventhoughthesituationofturtlesisaseriousone,we
consider that the United States adopted measures which, irrespective of their envi-
ronmental purpose, were clearly a threat to the multilateral trading system ...." An
environmental purposeis fundamental to the application of Article XX, andsuch a
purposecannot be ignored,especially sincethe preambleto the Marrakesh Agree-
ment Establishing the World Trade Organization™ (the" WTO Agreement")acknowl-
edgesthattherulesoftrade shouldbe "inaccordance withthe objective of sustain-

able development", and should seek to "protect and preserve the environment".
Moreover,ArticleXXneitherdefinesnormentionsthe "multilateraltradingsystem",
norconditionsaMember’ srighttoadoptatrade-restrictingmeasure onthebasis of
hypotheticaleffectsonthatsystem.

13.  Inadoptingits "threatto the multilateral trading system" analysis, the Panel

fails to apply the ordinary meaning of the text: whether a justification can be pre-
sentedforapplyingameasureinamannerwhichconstitutesdiscrimination. Instead,
thePanelexpands theordinary meaningofthetexttoencompassamuchbroaderand
moresubjectiveinquiry. Asaresult,thePanel wouldaddanentirelynewobligation

under Article XX oftheGATT1994:namelythatMembersmaynotadoptmeasures
thatwouldresultincertaineffectsonthetradingsystem.Undertheordinary meaning

of thetext,thereissufficientjustificationforanenvironmentalconservationmeasure
ifaconservationpurposejustifiesadifferenceintreatmentbetweenMembers. Fur-
therinquiryintoeffectsonthetradingsystemisuncalledforandincorrect.

14. In the view of the United States, the Panel also fails to take account of the

context of the term "unjustifiable discrimination". The language of the Art icle XX

33 DoneatMarrakesh, 15April1994.
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chapeauindicatesthatthechapeauwasintendedtopreventtheabusiveapplication of

the exceptionsfor protectionist orotherdiscriminatoryaims. Thisisconsistentwith
theapproachofthe Appellate Body in  United States - Standards for Reformulated
and Conventional Gasoline® (" United States - Gasoline")and with the preparatory
work ofthe GATT 1947.In context, an alleged "discrimination between countries
wherethesameconditionsprevail"isnot"unjustifiable"where the policy goal ofthe
ArticleXXexceptionbeingappliedprovidesarationaleforthejustification.

15. Inthecontextofthe GATT/WTOdisputesettlement system,measureswithin
thescope of ArticleXXcanbeexpected  toresultinreduced marketaccessordis-
criminatory treatment. To interpret the prohibition of "unjustifiable discrimination"
in the ArticleXX chapeau as excluding measures which resultin "reduced market
access" or "discriminatory treatment" would, in effect, erase Article XX from the
GATT1994.The Panel’s"threattothemultilateral trading system" analysis errone-
ously confuses th e question of whether a measure reduces market access with the
furtherandseparatequestionarisingunderthechapeauastowhetherthatmeasureis
nevertheless "justifiable" under one of the general exceptions in Article XX. The
proper inquiryundertheArticle XXchapeauiswhetheranon-protectionistrationale,
suchasarationalebasedonthepolicygoaloftheapplicable Article XX exception,
couldjustify anydiscriminationresulting fromthemeasur  e.Here,any "discrimina-
tion" resulting from themeasureisbasedon,andinsupportof,thegoalofseaturtle
conservation.

16. TheUnitedStatesalsoarguesthatthePanelincorrectly appliestheobjectand
purposeofthe  WTO Agreement in interpreting Article XX ofthe GATT 1994.1tis
legal errortojumpfromtheobservationthatthe GATT 1994isatradeagreementto
theconclusion thattrade concerns must prevail overall other concernsinall situa-
tionsarisingunder GATTrules. The verylanguage of Article XX indicates that the
stateinterestsprotected in thatarticleare,inasense, "pre-eminent" tothe GATT’s
goalsofpromotingmarketaccess.

17.  Furthermore, the Panel failed torecognize that most treaties have nosingle,
undilutedobject andpurposebutratheravariety of different, and possiblyconflict-
ing,objectsandpurposes. Thisis certainly true ofthe WTO Agreement.Thus, while
the first clause of the preamble to the WTO Agreement calls for the expansion of
trade ingoodsandservices, thissameclausealsorecognizesthatinternational trade
andeconomicrelationsunderthe ~ WTO Agreement shouldallowfor"optimaluse of
theworld’sresourcesinaccordance withtheobjective of sustainabledevelopment",
andshouldseek"toprotectandpreservethe environment".The Panel in effect took a
one-sided view oftheobjectandpurposeofthe WTO Agreement whenitfashioned
anewtestnotfoundinthetextofthe Agreement.

18. The additional bases, the United States continues, invoked by the Panel to
supportits "threattothemultilateral trading system" analysis-i.e. the protection of
expectations of Members as to the competitive relationship between their products
andtheproductsofotherMembers;the applicationofthe international law principle

3 Adopted20May 1996, WT/DS2/AB/R.
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accordingto whichinternational agreements mustbe appliedin good faith; and the
Belgian Family Allowances™ panelreport-arewithoutmerit.

19.  TheUnitedStatessubmitsthatSection609doesnotthreatenthe multilateral
trading system. The Panel did not find Section 609 to be an actual threatto the
multilateral trading system. Rather, the Panel found thatif other countriesin other
circumstances were to adoptthe same type of measure here adopted by the United

States potentially athreatto thesystemmightarise. The United Statesurgesthatin
engaginginhypothetical speculationsregardingtheeffectsof other measures which
might be adopted in differing situations, while ignoring the compelling circum-
stancesof thiscase,thePanelviol atedthe AppellateBody ’sprescription in United
States - Gasoline® that Article XX mustbeapplied ona "case-by-casebasis", with
careful scru tiny of the specificfactso  fthecaseathand. T  hePanel's "threatto the
multilateraltrading system" analysisaddsanew obligationunder Article XX ofthe
GATT 1994 andisinconsistentwiththe properroleofthe Panelunderthe DSU,in
particularArticles3.2and 19.2thereof.

20. TotheUnitedStates,Section609 reasonablydifferentiatesbetween countries
onthebasisofth eriskposedtoendan geredseaturtlesby their shrimp trawling in-
dustries.Consideringtheaimofthe Article XX chapeautopreventabuseofthe Arti-

cle XX exceptions, an evaluation of whether a measure constitutes "unjustifiable
discrimination where the same conditions prevail" should take account of whether
thedifferingtreatmentbetweencountriesrelatestothepolicy goalof the applicable
Article XX exception.If a measuredi fferentiatesbetwe encountriesonabasi s '"le-
gitimately connected" with the policy of an Article XX exception, rather than for
protectionist reasons, that measure does not amount to an abuse of the applicable
ArticleXXexception.

21. Thecontention of the United Statesis thatits measuredoesnot treat differ-
entlythosecountrieswhose shrimptrawlingindust riesposesimilar risksto sea tur-
tles.Onlynationswithshrimptrawlingindustriesthatharvestshrimpinwaterswhere
thereis alikelihood of intercepting sea turtles, and that employ mechanical equip-
ment which harmsseaturtles,aresubjecttotheimportrestrictions. The Panel prop-
erlyrecognizedthatcertainnaturally-occurringconditionsrelating to seaturtlecon-
servation(namely, whetherseaturtlesandshrimpoccurconcurrentlyin aMember’s
waters) and at least certain conditions relating to how shrimp are caught (namely,
whether shrimp nets are retrieved mechanically or by hand) are relevant factors in
applying the Article XX chapeau. However, the Panel found that another condition
relating to how shrimp are caught - namely, whethera country requiresits shrimp
fishermentouse TEDs-didnotprovideabasisunderthechapeaufortreatingcoun-
triesdifferently.Diffe ring treatment basedonwhetheracountr yhadadoptedaTEDs
requirementwas,inthePanel’sview, "unjustifiable".

22. TheUnited Statesbelievesthattheanalysisemployedbythe Appellate Body

in United States - Gasoline’ leadstotheconclusionthatSection609doesnot con-
stitute"unjustifiablediscrimination”.Section609isappliednarrowlyandfairly. The
UnitedStatesdoesnotapplyseaturtleconservationrulesdifferentlytoUnited States

35 Adopted7November1952,BISD1S/59.
36 Adopted20May1996,WT/DS2/AB/R.
37 Adopted20May1996, WT/DS2/AB/R.
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andforeignshrimpfishermen. Moreover, the United Stateshastakenstepsto assist
foreign shrimp fishermen in adopting conservation measures and has undertaken
effortsto transferTEDtechnologytogovernmentsandindustriesinothercountries,
includingthe appellees. Inaddition, Section 609islimited in coverage and focuses
onseaturtleconservation.

23. During the Panel proceeding, the United States presented "compelling evi-
dence", reaffirmed by five independent experts, that Section 609 was a bona fide
conservation measure under Article XX, imbued with the purpose of conserving a
species facing the threat of extinction. To uphold the findings of the Panel would
impermissibly change thebasictermsofthebargainagreedtoby WTOMembersin
agreeingtotheGATT 1994.Further,tocondone the Panel’sa doptionofavagueand
subjective "threatto the multilateral trading system" test would fundamentally alter
theintended role of panels under the DSU, and could call into questionthe legiti-
macyoftheWTOdisputesettlementprocess.

24.  TheUnited States states that neither it nor the appellees have appealed the
decisions of thePaneltoad dressfirstthe ArticleXXch apeauandnottoreach the
issuesregarding ArticleXX(b)and Article XX(g).Becausethe Panelmadenofind-

ings regarding theapplicability of ArticleXX(b)and XX(g),therearenofindingsin
respectthereofthatcouldevenbethesubjectofappeal. Accordingly,issuesregard-
ingtheapplicabilityof ArticleXX(b)and Article XX(g)arenotinitiallypresentedto

the Appellate Bo dy. However, the United Statesco  ncurs withJoint  Appellees that
the AppellateBody may address ArticleXX(b)orArticle XX(g)ifitfindsthatSec-
tion609meetsthecriteriaofthe Article XX chapeau.In that case, the UnitedStates
assertsthat Article XX (g) shouldbeappliedfirstasitisthe "mostpertinent” of the
ArticleXXexceptions,andthatissuesrelatingtoArticleXX(b)need be reached only

if Article XX(g )werefoundtobeina pplicable. The Unit ed States incorpor ates by
referenceandbrieflysummarizesthesubmissionsthatitmadetothePanelregarding
ArticleXX(b)andArticleXX(g).

25.  Theessential claimofthe United Statesis that Section 609 meets each ele-
mentrequiredunderArticleXX(g).Seaturtlesareimportant natural resources. They

are also an exhaustible natural resource since all species of sea turtles, including
thosefoundintheappellees'waters,facethedangerofextinction. Allspeciesof sea
turtleshavebeenincludedin AppendixloftheConventiononInternational Trade in
Endangered Speciesof WildFloraand Fauna % (the"CITES")since 1975,and other
international agreements also recognize the endangered status of sea turtles. *In
paragraph7.58 ofthe Panel Report, the Panelnoted: "Theendangered nature of the
species of seaturtles mentioned in [CITES] AnnexIas well astheneedto protect
themareconsequentlynotcontestedbythepartiestothedispute."

26.  TheUnited States maintains Section609 "relatesto" the conservationof sea
turtles. A "substantialrelationship"existsbetweenSection609 and the conservation

38 DoneatWashington,3March1973,993U.N.T.S.243,12InternationalLegalMaterials1085.

% TheUnitedStates statesthatallspeciesofseaturtleexceptthe flatbackare listed in Appendices
I andII of the ConventionontheConservationofMigratorySpeciesof Wild Animals,doneatBonn,
23 June 1979, 19 International Legal Materials 15; and in Appendix Ilof the Protocol concerning
SpeciallyProtected Areasand WildlifetotheConventionforthe Protectionand Developmentof the
MarineEnvironmentoftheWiderCaribbeanRegion,29March1983,T.1.A.S.No.11085.
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