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PREFACE

On what ground do we maintain a legal distinction between
citizens and non-citizens? Some would regard this as a futile
attempt to doubt the obvious. ‘How could you not draw a distinc-
tion between citizens and non-citizens?’ they would reply. When a
concept or a categorical division has been widely and frequently
used for a long period, one is tempted to think that the concept or
the categorical division is somehow ‘branded’ in the very nature of
human beings. Each and everyone would then be born with it. The
division between citizens and non-citizens is perhaps one such
categorical division. Even those who would firmly reject the legal
distinction and discrimination based on all other criteria will have
no difficulty in accepting the legal discrimination based on nation-
ality. When a division becomes so persuasive, it becomes inescap-
able as well. Our imagination falls prey to this categorical division
in the sense that any alternative arrangements one could possibly
imagine would simply look ‘unnatural’ and absurd.

The present work is an attempt to study the historical origin of
this categorical division often regarded by many as wholly natural
and inescapable. Why, is there anything more to be said about the
beginning of the legal distinction between citizens and aliens
(non-citizens)? Do we not already know that feudalism in medieval
Europe was an antithesis of the State structure? Is it not obvious
that in the fragmented political and legal environment of medieval
Europe, the personal legal division requiring a clear concept of the
State (citizen vs. non-citizen) was unimportant and un(der)-devel-
oped? Is it not equally natural and inevitable that as feudalism
gave way and the State structure was put in place, the legal
distinction between citizens and non-citizens acquired greater
prominence?

There is an alternative thesis which is also familiar and which

ix
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X Preface

can be resorted to when one senses that the above-mentioned
feudal fragmentation thesis is not going to work well. This applies
to the situation in post-Conquest England, which was undoubt-
edly a unified kingdom with a relatively strong central govern-
ment. According to this thesis — masterfully presented by
Professor Maitland — it was inevitable that when foreigners from
Normandy became the rulers of the English, the legal distinction
between foreigners and non-foreigners had to lose significance.
But when the Norman kings were driven out of their Continental
homeland and had to settle permanently in England, they gradu-
ally identified themselves as English. When this happened, it was
inevitable that the legal distinction between foreigners and non-
foreigners became important again.

It all sounds like we are dealing here with an inevitable and
inescapable categorical division which is ever ready to resurface
and reclaim its preordained place in our minds. As soon as the
dark clouds of feudalism and Norman Conquest were cleared
away from the horizon, the legal division between citizens and
non-citizens would shine again in all its splendour. If this type of
explanation has enjoyed such a widespread acceptance until today,
it only shows how much we are the products of our own time. In
other words, what has so far been written about the beginning of
the legal distinction between citizens and non-citizens is the
clearest testimony of how completely we have come to believe in
the inevitableness of this categorical division.

No one will doubt the historical importance of the rise of the
modern State structure and the ascendance of the rhetoric of
national identity. However, very little has been written about the
rise of the legal regime which purports to divide human beings
into the categories of nationals and non-nationals. Without excep-
tion, the beginning of the law of alien and subject (citizen) status
has been summarily dealt with as nothing more than a by-product
of the rise of the modern State structure. This book aims to offer a
different perspective. It will be suggested that the rise of the law
of alien status in the later Middle Ages cannot be treated as a mere
reflection or an inevitable by-product of political or other non-
legal changes of the time. It was, I shall argue, a crucial turning
point in the history of Europe which ultimately led to the rise of
the modern State structure. It was, as it were, the cause rather
than the effect of the birth of the modern State.
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Preface xi

What holds together all political and legal arguments which ‘we’
moderners would regard as characteristic of the modern era is,
after all, our own outlook — how we perceive ourselves, how we
define our position in society, and how we understand the purpose
of our existence in this universe. By looking at some of the
mundane legal texts which closely record how medieval lawyers
coped with various problem situations involving foreigners, we
may perhaps have a glimpse of the important shift of outlook
which took place towards the end of the Middle Ages and which
ultimately determined the way we now perceive ourselves, others
and the rest of our universe.

Coming down onto a more practical level, one can hardly
overstate the significance of the State boundary in today’s law and
politics. At the same time, many of us are increasingly aware of the
difficulties raised by the present regime. As far as the question of
the State boundary is concerned, we are living in an era of
uncertainty. It is going to be increasingly difficult to be compla-
cent about the existing arrangements. It is against this backdrop
that the present work is undertaken. If no history can be written
without an agenda (explicit or implicit), the need or the desire to
explore the future of the nation State structure forms the under-
lying agenda of this study of aliens in medieval law.

Among those to whom my thanks are due, I wish to mention
Professors P. G. Stein, J. H. Baker and A. W. B. Simpson in
particular. My debt to these teachers is too great for words. If
there is anything worthwhile in this book, it should be to their
credit. The rest, of course, is mine.

It is also my pleasant duty to acknowledge the debt I owe to the
following: the Posco Scholarship Foundation, Pohang, South
Korea — for their generous grant which enabled me to do the
research from which this book is written; the University of
Chicago Llaw School, Chicago, USA — for allowing me to use their
excellent research facilities and the Regenstein Library of the
University of Chicago; the President and Fellows of Queens’
College, Cambridge, United Kingdom - for offering me a Re-
search Fellowship and travel grants which allowed me to look at
some of the manuscript sources; Frank Cass, Publishers, L.ondon,
United Kingdom — for allowing me to reproduce a substantial part
of my article ‘Calvin’s Case (1608) and the Law of Alien Status’
published in 17 Journal of Legal History, No. 2 (1996), 155-71.
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