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abortion, 99, 118, 133

absolute entrenchment, 136n14

abstraction and judgment, 279-80

accountability, 85, 90-1

Ackerman, Bruce, 26, 76-7, 78, 80, 86,
90, 97n64, 102, 135n11, 151n129,
218-19

Act of Union (1707), 154

adjudicated Constitution, 240; gap
between Constitution and, 241, 242;
judicially unenforced constitutional
rights at one with, 251; limited scope
of, 2434

adjudicated constitutional outcomes,
265

adjudication: constitutional, 105, 111,
213, 238-9; constitutional,
interpretation central to, 177, 183;
constitutional, pragmatist approach
to, 146n78; non-rule-based, 48;
pattern of, over time, 244

administrative regulation, authority of,
210

affirmative action, 99, 133

African-Americans, 244

agency, authorship in default of, 85

akrasia, 2, 11, 13, 282, 286, 287

Alexander, Larry, 1-15

allegiance to Constitution, authorship
and, 66-7

allocation of power, norms regarding,
129

Amar, Akhil R., 228n11

amendment(s), 3, 8, 100, 101, 102-3,
105, 153, 161, 185, 187, 219, 226-7,
236; difficulty of, 137n15, 264-5;
enforcing, 122; justification of, 174;
opportunity for, 289-90; procedure
for, 33-4, 195-6

amendment process, 135n11, 228n11

America, demo-graphy in, 211-26

American Civil Liberties Union, 140n41

American Legal Realism, 16

anarchy, 2, 3, 4

Andros, Sir Edmund, 40

Answer to the Nineteen Propositions, 18

antidiscrimination norm, 106-7, 112

architecture, constitutional, 237

argument, constitutional, 146n78

argument from consent, 1624

argument from rule of recognition,
160-2

aristocracy, 280

Aristotle, 279, 280

Arrow, Kenneth, 11, 13

Articles of Confederation, 255

associations, rights of, 21-2

assurance, precommitment and, 292-5

Austin, John, 207, 208

authoritative voice, 212

authority: consent as source of, 162; of
constitutional law, 219, 222;
constitutional-legal, 76; grounds of,
210-11; legitimate, 194-7; of makers
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of originating constitution, 158-60;
present-day, 81-2; public/private,
19-20, 22; of sovereign, 18; of state,
19, 21; submission to, 79

authority (constitution), 1, 3-4, 5, 6,
7-8, 16, 30, 58n108, 72, 152-93; and
authorship, 67, 74, 157-69; bases for,
8; doctrine of sources of, 178; theory
of, 157-76

authority—authorship syndrome, 5-6, 67,
68-9, 78-9; responsibility and, 84-5;
sovereignty as explanation of, 74-5

authors of constitution: authority of,
157-69; in legitimacy, 176; meaning
intended by, 186; see also
constitution-makers; founders;
framers

authorship, 64-98; constitutional-legal,
76; in default of agency, 85; founding
act of citizens’, 91-2; of laws, 71;
and normative authority, 67;
rightness and, 82

autonomy, 275, 281, 287; of individual,
19-20; of precommitment, 188-9;
rational, 284-5; see also Ulysses’
autonomy (model)

Barber, Sotirios, 270n23

basic norm, 73

Beard, 227n3

bedrock, constitutional, 105-6, 107, 111,
112, 120, 124

Beitz, Charles, 294

best-it-can-be interpretation, 198, 199,
200, 201-3, 219

bias, obligation to reform, 239, 240-1,
242,243

Bickel, Alexander, 132, 211, 213, 218,
227n3

Bill of Rights, 29, 101, 105, 106, 130,
139n28, 224, 278-9

Bill of Rights of 1689 (England), 18, 154

bills of rights, 18, 19, 21, 253, 259, 280,
282; entrenched, 132; with judicial
review, 271-2, 274; liberal, 89

bindingness, 65-6, 68, 70, 73—4; legal,
74; normative, 74; of U.S.
Constitution, 71-2

Black, Charles, 206-7, 208

Black, Hugo, 138n18

Blackstone, William, 18

Bobbitt, Philip, 146n78

Bodin, J., 195

Bork, Robert, 105, 205, 206-7, 208, 209

Bracton, Henry de, 18

Brennan, William, 119, 137n18

Britain, 155, 158; constitution of, 154;
see also United Kingdom

British Commonwealth, 159

British Labour Party, 155

Brown versus Board of Education, 222

burdens of judgment, 89, 284

Burke, Edmund, 291-2

Calder versus Bull, 28

Canada, 136n15

Cardozo, Justice Benjamin, 114, 116

case law, 206

cases, constitutional, 132

causal mechanisms versus external
judgment, 276-81

censure, 43, 45

change, constitutional, 8, 34, 76, 185,
186, 191, 274, 288-9; ability to
respond to, 4, 24, 38; conservative
attitude toward, 175; dangers of, 292;
reasons for, 187; see also
amendment(s)

charismatic legitimacy, 25

Charles [, king of England, 18

Charter Oak, 40

Charter of Rights and Freedoms
(Canada), 136n15

charter-sense constitution(s), 65

checks and balances, 41

choice, 9; act of, 216, 217

civil rights, 166

civil rights legislation, 255

Civil War, 227n3

civility, moral duty of, 96n56
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coercion, 89, 90; in liberal constitutional
democracy, 82-5

Coke, Sir Edward, 59n125

Coleman, Jules, 94n20

collective action, 26; communal
conception of, 287-8

collective welfare, 24, 25

command theory of law, 207

commerce clause doctrine, 225

commitment, 9; over time, 9

commitment thesis, 216-17

commitments, 224, 225; constitutional,
219, 220, 222-3

common ideology, 154

common law, 32, 154, 158, 206; judicial
development of, 132

common-law jurisdictions, 177

compliance without sanctions, 43-50

concept of law (methodology), 199,
205-8

conceptualism, 190

conduct: rules and, 39-41; universal
principles of, 192

conflicts: involving indeterminate
norms, 112-16, 118-19, 123; moral
conflicts transmuted into
constitutional, 99, 133

Congress, 48, 102, 103, 109, 116, 122,
139n28, 224, 225, 237, 241-2; and
specification of norms, 128; and
Supreme Court, 123-5, 126, 127, 131

Connecticut Charter of 1662, 40

conscience: constitutional, 256, 257,
258, 263, 266; in liberal
constitutional democracy, 82-5

consent, 9; act of, 216, 217; argument
from, 162-4; to fundamental laws,
87-8; hypothetical, 162, 163;
implied, 228n10; to rule by
Constitution, 196; in self-
government, 212, 213; as source
of authority, 162

conservation and innovation, 183, 184

conserving interpretation, 181, 182, 183,
184, 186, 189, 190, 191

constitution(s), 16, 20, 68, 84; authority
and interpretation of, 152-93; charter
sense of, 65; coercion by, 85; as
collection of agreed-upon symbols
from a metaconstitution, 2-3; and
concerns of justice, 250; distinction
between content and purposes of,
259; features of, 153—4, 156; fixed,
39; historically first, 73; kind of,
152-7; as law of laws, 70; legal
effectiveness of, 32; moral merit
of, 183-6; political-institutional—~
legal-textual senses of, 92n6; as
proposition of fact, 68-74;
protection against amendment,
136n14; provision for revising, 80;
restricting state, 22; role of, 235,
239; as rule of recognition, 160-1;
same now as when adopted, 191;
as social fact, 71; value of, 248;
what it is/what it ought to be, 181-2,
183—4; see also United States
Constitution

constitution(s), old, 169, 191; authority
of, 165; legitimacy of, 194-7; self-
validating, 173

Constitation,, 94n25, 99-100, 101, 108,
118, 121; deference of Supreme
Court in interpreting, 124-5;
interpreting, 107-12, 118, 120

Constitution,, 94n25, 99-100, 101, 108,
118, 121; deference of Supreme
Court in interpreting/specifying,
125-33; interpretation/specification
of, 112-19, 120; norms of, 104-7

constitution-makers, 42, 44, 45, 225;
intentions of, 35, 36-7, 38-9, 48;
nature of activity of, 158-60;
theoretical authority of, 61n143; and
written law, 40; see also authors of
constitution; founders; framers

constitution-making, 29-31, 33;
legitimacy and, 31; popular
sovereignty in, 137n17

Constitution of 1789, 6
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constitution-writing, 219, 220, 221, 222,
223

constitutional crisis, 58n108

constitutional-cultural notion, 80, 81

constitutional culture, 100, 104, 107-8,
121, 122; textualist sensibility of,
111-12

constitutional decisions, morally
Jjustified, 178

constitutional democracy, two views of,
75-6

constitutional development, 156;
separated from politics, 185-6

constitutional doctrine, 132-3, 260

constitutional founding, 72; see also
Founding (the)

constitutional history, 48, 49, 218-19

constitutional institutions, accounts of,
236-8

constitutional justice, see domain of
constitutional justice

constitutional law, 4, 20, 39, 48, 77,
86-7,91, 152, 153, 155, 156,
239--40; antidemocratic nature of,
195; authority of, 222; changing,
182, 183; and constitutional
interpretation, 209; foundations of,
194-8; general theory of, 180;
general theory of interpretation of,
190-8; inscriptive politics in, 218;
interpretive approaches in, 198-211;
normative judgment in, 226;
normative openness of, 219; in
philosophy of interpretation, 198;
stability and continuity in, 186

constitutional method, methodologies
of, 198-211

constitutional notion, 68, 93n15

constitutional order: based on moral
vision, 137n17; and liberal state,
17-22; and public action and
democracy, 24-7; and rule of law,
22-4

constitutional populism, 79, 82, 85-6,
87, 90; and the “generation”
problem, 76-8

constitutional problem of time, 8-9,
195-7, 198, 209, 210, 211

constitutional reform, 174, 175, 186;
British, 271-2, 274, 280, 288, 294

constitutional revolution, 3, 8, 58n108

constitutional structure, debates about,
294, 295

constitutional text, see text
(Constitution)

constitutional theory, 152-3, 156-7,
180, 197; normativity of, 156; parts
of, 157

constitutionalism, 24-5, 54n47, 227n3,
236, 238; American, 16-63, 195,
196, 197, 213; as artifice, 49-50;
conflict with democratic decision-
making, 10-13; core elements of, 17;
defining features of, 19; and
democracy, 218; fixed rules in,
144n64; foundational questions of,
164, 197; philosophical inquiry
regarding, 1-15; premises of, 32;
revolutionary, 214; security central
to, 27; and self-government, 197;
universal features of, 248; see also
written constitutionalism

“Constitutionalism” (Hamilton), 16

constitutionalism thesis, 217-19

constitutive rules, 290-2

constraints, constitutional, 271, 272,
274-6,277-8,279, 282, 286,
289-90, 294-5; as precommitments,
290-2, 293

consumer protection legislation, 166, 167

contemporary-consensus school, 213

contemporary consent, §

content-independent: as obligation to
apply the law, 44; as reason for
action, 45, 46

continuity, 24, 172, 174-6, 178, 181,
183, 184, 186, 189

convention(s), 32, 100, 101, 174, 186

conventional rule, 161-2

coordination, 8, 167, 168, 171, 172

countermajoritarian difficulty, 197, 198,
209, 218,271,272
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countries: constitutional interpretation
in, 157, 176-80, 185; constitutions
in, 152, 159, 169; lacking
constitutions, 154-5; legal traditions
of, 156

courts, 10, 11, 12, 41-3, 49, 161,
changing law by, 182; and
constitutional meaning, 29;
constitutional role of, 42; as courts of
law, 207; doctrine of role of, 184-5;
innovative interpretations by, 186;
and interpretation, 177, 178, 179,
187, 189, 190; of last resort, 42, 43,
46; make the constitution, 191; moral
considerations of, 184, 190-1; as
norm-specifiers, 7, 113; other
agencies of government complying
with decisions of, 60n135; role of,
60n132; see also Supreme Court

Crown (the), 168

custom as social source of law, 171

customary law, 32, 154, 157, 158, 206;
repealed, 161

Czech Republic, 168

Czechoslovakia, 168

decision making: mechanism of,
231n46; public, 291; see also
democratic decision-making

decision-making authority, 52n25

decision procedures, 273

decisional pathology, 282, 283

decisional possibility (bindingness),
65-6, 85

Declaration of Independence, 17, 18, 19,
223

declarations of rights, 19, 21, 30

deference of Supreme Court in
interpreting Constitution, 123-5

deliberation, 292, 293

democracy(ies), 4, 34, 74-82, 867,
153, 188; and constitutional justice,
247, 250-1; constitutional order and,
24-7; constitutionalism and, 218;
defined, 292; deliberative, 293; as
demo-graphy, 213, 214, 216, 218,

219, 226; disagreements in, 294;
egalitarian logic of, 239;
fundamental rights in, 212; ideal
form of, 244; majority rule in,
231n46; and political justice, 249;
and popular sovereignty, 2714, 278;
self-rule in individual sense/in group
sense, 252; temporally extended,
214; theory of, 172

Democracy and Distrust (Ely), 127,
232n52, 244

democratarian theories of domain of
constitutional justice, 244-7, 261,
2656

democratic debate, 90, 91

democratic decision-making, 4-5, 6,
25-6; in conflict with
constitutionalism, 10-13

democratic institutions, 293

democratic procedure, 88

democratic process, 91

democratic sovereignty, 74

democratic will, entrenched rules
against, 13

demo-graphy: in America, 211-26;
democracy as, 213, 214, 216, 218,
219, 226

Derrida, Jacques, 201, 229n23

Descartes, René, 229n23

determinacy, 114

Dickerson, Reed, 115

directives, constitutional, 100; bowing
to old/issuing new, 101-4; fidelity to,
136n12

disagreement(s), 279-80, 293—4; good-
faith, 289; about national laws,
120—4; precommitment and, 271-99;
about rights, 282, 2834, 286; or
weakness of will, 281-5; see also
reasonable disagreement

discourse, constitutional, 236

disestablishment of constitutional
directives, 101-2, 103, 135n12

disobedience, 4

dissent/dissidents, 293, 295

distancing devices, 190, 191
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distribution, fair, 166, 167

distributive justice, 243, 249-50, 256,
258

division of labor: constitutional, 236;
among organs of government, 184-5

division of powers, 21

domain of constitutional justice,
235-70; continuing need for, 2424,
democratic theories of, 244-7; and
extant constitutional tradition,
258-63; idea of, 235; and justice-
seeking accounts, 239-44; political
legitimacy and, 254; shape of, 257;
understanding of, 265-7

domain of political justice, concerns of
members of new political comunity
as guide to, 247-51

Dred Scott versus Sanford, 123

dualist democracy, 97n64

equal protection clause, 225, 233n66,
241,278-9

equal protection doctrine/law, 6, 204,
217,221,223

equality, 248, 259

essentialism, 190

European Communities Act of 1971,
154

European Convention for the Protection
of Human Rights and Fundamental
Freedoms, 117, 122, 295n1

European Court of Human Rights,
117-18, 122, 126, 147n85, 295n1

executive branch: and deference to
judicial, 131; and Supreme Court,
120, 121

existential possibility (bindingness), 65

experience, constitutional, 263; domain
of constitutional justice and, 258-63

duality, 215

durability, 155

Dworkin, Gerald, 19

Dworkin, Ronald, 87, 197-8, 199,
201-3, 219, 245, 261, 267nl1, 272,
278-9, 287-8

expertise in authority, 167-8
external judgment, causal mechanisms
versus, 276-81

fact of reasonable interpretative
pluralism, 88-9

facticity, 7-8, 84

facts: adjudicative, 112; difficulties
about, 169-73

fair and open government, 253-4, 256,
257, 258, 260, 261, 264, 266

Fallon, Richard, 146n78

family law, 168

federalism, 149n110, 153

Federalist, The, 30, 42, 143n56, 294

fidelity and innovation, 180-3

“Fidelity in Constitutional Theory”
(conference), 767

Fifth Amendment, 106, 112, 139n88,
233n66

Filmer, Robert, 18

Finnis, John, 29

First Amendment, 106, 108, 116,
142n49

Fish, Stanley, 200

force, normative, 86

formal legal doctrines, 190-1

Eastern Europe, 295

economic justice, 242-3, 255, 258, 262-3

economy, 186, 258

education/educational opportunities,
166, 241, 260, 262

egalitarian logic of democracy, 239

Eighth Amendment, 37

Eleventh Amendment, 223

Elster, Jon, 276-7, 290, 291

Ely, John, Hart, 110, 127-8, 212,
232n52, 244-5, 247, 261

enacted law, 157, 158

enforcement mechanisms, 119

English political-legal culture, 130

English Revolution of 1688-9, 17-19

entrenched (Constitution), 153, 185, 186

entrenched rules, 2, 34, 5, 13, 34

entrenchment, absolute, 136n14

equal membership, 2534, 256, 258,
260, 261, 264, 266
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Foucault, Michel, 229n23

foundational law, 218; constitution as,
210

foundational principles, 214

foundations of constitutional law, 194—-8

founders, appeals to, 31

Founding (the), 78, 219, 252, 255

founding generation(s), 33, 236; and
judges, 37-8, 246, 264

founding moment, 273

Fourteenth Amendment, 38, 99, 102,
105-6, 109-10, 112, 120, 122, 125,
128, 133, 138n28, 221-2, 223,
233n66, 241-2, 255, 279, 280

framers, 5, 25, 68, 81, 237; see also
authors of constitution; constitution-
makers

framing generations, 265; and
partnership with judiciary, 246, 264

Frankfurter, Felix, 129

free riding, 171

free speech, 257

freedom, 275; opposition to, 295; time
and, 9, 213-14

freedom of association, 21

freedom of expression, 188, 260, 261

freedom of speech, 106

freedom of the press, 106, 188

freedom to write, 218, 219

Fuller, Lon, 115

fundmental law(s), 83, 87; codified set
of, 89; constitution as, 45; justified
character of, 88; mistaken
constitutional precedents in, 105-7;
rightness of, 82

fundamental-legal regime, 82, 83

fundamental rights, 212

future (the), norms to govern, 100

future generations, authority over, 164-9

Gadamer, Hans-Georg, 118-19, 143n56,
228n16

“generation” problem, constitutional
populism and, 76-8

generations: later, bound by old
constitution, 195-6; prior, 79

Germany, 136n14

Gilmore, Grant, 27

goals, disagreement with, 171, 172

Goldberg versus Kelly, 268n9

good life (the), 17, 26

governance, 1-2

government, 155; activist, 233n64;
branches of, in constitution, 153;
consent and, 163, 164; constitutional,
42-3, 49, 60n135; constitutional
rules and, 24-5; division of labor
among organs of, 184-5; form of,
173; keeping in order, 17-27, 39;
under law, 40; limits on, 4, 37, 38,
45, 49; by popular majority, 292;
power of, 4, 22, 37, 45, 188, 222,
253; relationship between subjects
and, 17; structural features of, 259;
written instruments of, 27-8

government assistance to meet basic
material needs as constitutional right,
149n109; see also right to minimum
welfare

governmental authority, 236

governmental institutions, 21

grants of power, constitutional, 222,
224-5

Griswold versus Connecticut, 244-5,
260-1

group intention, 35

Guinier, Lani, 294

Habermas, Jiirgen, 86-8, 89, 90, 91, 92

Hamburger, Philip, 38

Hamilton, Alexander, 21, 30, 42,
55n62

Hamilton, Walton H., 16-17, 23, 29, 39,
48

Hand, Learned, 132, 137n18, 227n3

Hart, H. L. A, 38, 114, 115, 116,
143n60, 160

Hart, Henry, 115

Havel, Vaclav, 168

hermeneutics, 197, 198; see also
universal hermeneutics
(methodology)
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historical acts of constitutional creation,
77,78,79, 86

historical legitimacy, 33, 35

historical-political act, 31, 32, 33

historical truth, 58n112

historicist accounts, 9, 10, 236-7, 239,
265

Hobbes, Thomas, 18, 42, 195, 197, 211,
272-3

Holmes, Stephen, 195, 276, 287, 290,
291,292,293

homosexuality, 99, 133

human rights, international law of,
146n75

human-rights codifications, 89-90

hypothetical consent theories, 232n55

identity (constitution), 1, 6

incommensurability, 189-90

independence, 244, 253-4, 256, 258,
260-1, 264, 266

indeterminacy, 112-16, 119, 183, 187,
190; of law, 181, 182; of moral
reasons, 171-2; test of, 58n114

individual rights, 21-2, 48, 173; basic,
88; majorities and, 274

individuals: bound by laws they oppose,
287-8; in liberal constitutional
democracy, 82-3; liberties of, 24,
236; as relevant moral unit in
political discourse, 19-20; and self-
government, 215, 216

innovation, 24, 186, 187, 189, 190-1;
conservation and, 183, 184; fidelity
and, 180-3

innovative interpretations, 8, 191

institution(s), 1-2; accounts of
constitutional, 236-8; governental,
21; symbolic value of, 168; see also
legal institutions; political
institutions

institutional authority, lifetime of, 165

institutional relations in specifying
norms, 7

institutional role, 183-6

intent, 29-33

intention: of adopters, 144n69; in
interpretation of texts, 114-16

intentional action, 66

intentional constitution, 64

intentionalism/intentionality, 65, 199,
206, 229n23; see also universal
intentionalism

intentions of authors/framers, 35, 36-7,
38, 68, 279; binding, 10; interpreting
according to, 5, 9, 31-2, 38-9;
meaning of Counstitution dependent
on, 9, 10; norms in, 6, 7

intergenerational dimension to
precommitment, 287, 288-9

intergenerational heuristics, 77, 78-9

International Covenant on Civil and
Political Rights, 146n75

interpretability, 68

interpretation, 1, 6, 8, 9, 24-5, 28,
58n108, 99, 107-19, 176-91, 197-8,
235; of Constitutionz, 112-19; of
constitutions, 152-93; correctness of,
36; explanatory/descriptive, 182;
and fidelity/innovation, 180-3;
intention of constitution-makers and,
5,9, 31-2, 38-9; and interpetive
doctrines, 176-80; Janus-like aspect
of, 177-8; legitimacy and,
194-234; methodologies of,
198-211; normative account of,
180; normative judgment and,
237, originalist mode of, 81; and
paradigm-case method, 219-26;
sources of guidance in, 197; study
of, 176-7, 180; two senses of,
118-19

interpretive doctrines, nature of,
176-80, 185

interpretive method, 9, 194, 197

interpretive theory, 157, 199, 203, 207;
general, 180, 183, 197-8; see also
unified theory of interpretation

Iredell, Justice James, 28

Israel, 50n1

Jackson, Justice Robert, 29
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James II, king of England, 19

Japan, 136nn14, 15

Jefferson, Thomas, 28, 40, 195, 211,
287

Jehovah’s Witnesses, 129

Jones, Thomas, 62n157

judge-made law, 209

judges, 4, 42, 190, 227n3, 236, 238-9;
authority of decisions of, 210;
conforming to law, 43-50; and
continuity/innovation, 24; debating
content of constitutional notion, 68;
deciding according to sound policy,
145n70; declaring law, 232n53;
founding generations and, 37-8; in
historicist accounts, 237;
interpretation by, 8, 176, 178-9, 203,
207, 222,225, 226, 229n18,;
interpretive method(s) of, 209, 210;
judgment of, 247; justice-seeking,
239; and moral authority, 160; moral
judgment of, 267n6; power of, to
alter law, 39; role expectations of,
47; see also judiciary

judgment, 113; abstraction and, 279-80;
of judges, 247

judicial activism, 184, 209

judicial amendment, 8

judicial aristocracy, 11

judicial branch: as arbiter of
disagreements, 121; deferral of other
branches to, 131

judicial competence, 244

judicial constitutional decisions subject
to legislative override, 209

judicial constitutional review, 55n62

Jjudicial decision making, 236

judicial deviations, 48-9

judicial enforcement, 9, 10, 249, 250;
distinguishing between Constitution
and, 240-2

judicial independence, 43

judicial interpretation, 89, 259

judicial intervention in name of
democracy, 245, 246

judicial invention, 48

309

judicial restraint, 227n3, 246

judicial review, 1, 6, 60n132, 111,
119-20, 123, 129, 130, 131-2,
151n129, 232n52; bill of rights
with, 271, 272, 274; disagreement
in, 2823, 285; justification of,
137n18, 280-1; in precommitment,
275; proposed modification of,
135n11

judicial role, 238

judicial supremacy, 12, 120, 122-3, 130,
131

judicial underenforcement, 2402,
2434, 264, 265, 269n22

judiciary, 196, 238, 249, 251; enforcing
unenumerated rights, 127-8;
judgment about rights by, 12; life-
tenured, 236; moral judgment of,
279; partnership of, with framing
generations, 264; power of judgment
of, 280; principles/precepts
enforceable by, 256-7, 265; role of,
42, 246; specification of norms of,
128

jurisprudence, 259-60, 264; “plain-
meaning,” 213

justice, 9-10, 83, 89; administration of,
188; congruence with, 85, 88, 90; as
fairness, 89; and legitimacy, 89

justice, constitutional, 237, 246, 248,
249; architecture of, 244; boundaries
of, 244; concerns of, 258; justifying
and constraining burdens of
membership in political community
crucial project of, 252-3; limits of,
265-7; principle of parsimony in,
257, 266; see also domain of
constitutional justice

justice-based constitutional
interpretation, 221

justice-bearing provisions
(Constitution), 235

justice-seeking accounts, 9-10, 85, 236,
238, 23944, 246, 247, 263, 264,
265, 266

justiciable, 153
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justification, 86, 88, 91; in liberal
constitutional democracy, 8§2-5;
moral, 90, 92; principle and practice
in, 169-76

Kafka, Franz, 27

Kant, Immanuel, 87

Karst, Kenneth, 270n23

Kay, Richard S., 4-5, 7, 8, 16-63
Kelsen, Hans, 72-3, 84, 92, 93n16
knowledge of constitution, 175
Kronman, Anthony, 113

language, 28-9; of constitution-makers,
38-9; of legal text(s), 114-16;
meaning of, 35-6; modes of
understanding, 204; need for
clarification of constitutional, 109-10

law: as artifice, 49-50; authority of, 32,
157-8; autonomous, 186-91;
awareness of, 60n130; and
conduct/practice, 17, 41, 90;
constitution as, 153, 154 (see also
constitutional law); Constitution as,
67; constitutive/fundamental, 75-6;
development of, 155, 177; dichotomy
between understanding and applying,
118-19; dual character of, 9, 169-71;
good/bad, 165, 170; government
under, 40; language and meaning of,
28; legislated character of, 65;
limitation by, 23; and morality, 158,
159, 161, 169-72; nature of, 206-8;
normative aspect of, 170; state and,
18-19; temporal limit on, 167, 168;
theory of, 159, 207-8; unconditional
moral imperatives in, 166—7; unified
interpretive method applicable to,
205-7; varies, 152; what it is/what it
ought to be, 181, 182

law-following, 43-50; explanations for,
41-3

lawmaker(s): identity of, and validity of
law, 158; intentions of, 206

lawmaking, 82, 83, 88; constitutional,
80-1; higher, 218-19

Lawson, Gary, 150n112

Laycock, Doug, 129

Least Dangerous Branch, The (Bickel),
213

legal authority and moral authority,
159-60

legal communication, 28

legal considerations where law is
autonomous, 186-91

legal development, autonomous, 157

legal directives, deliberately
indeterminate, 58nl113

legal doctrine, 1901

legal institutions, 155, 160; temporally
limited authority of, 167, 169

legal interpretation, 17980, 208

legal nonvolitionism, 68-74, 83, 84

legal order, 69, 71, 73; coercion by, 85;
grounding of validity of, 72-3

legal positivism, 69, 71

legal-recognitional standard, 70, 71, 72

legal rules, 27, 46, 114; authority of, 47;
compliance with, 41; potency of,
40-1; regarded as binding, 44;
submission to, 43

legal structure, Constitution and, 153

legal system(s), 69-70, 153; law(s)
founding, 194; rules of interpretation
of, 179; tribunals in, 239

legal text(s), application of, 68

legal validation, 73

legality, 205

legislating/legislation, 65, 70; and
authority of Constitution, 71-2;
mediation through, 171, 172-3; of
sovereign, 74, 75; U.S. Constitution
as, 64-8

legislating people, 77, 79-80, 81

legislative branch: and judicial
supremacy, 131; and Supreme Court,
121-2

legislative protection, 9, 10

legislature, 25-6; and intention of
framers, 11, 12; mediates between
law and morality, 170-1; restraint of,
260-1
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legitimacy, 87, 194-7; democratic, 25,
26; and interpretation, 194-234;
justice and, 89; of law, 91, 170;
moral/legal conditions in, 160;
through practice, 173-4;
requirements of, 209

legitimacy (constitution), 30-3, 34, 35,
45,157, 161, 173, 174, 175, 187-8,
215; authors of constitution in, 176;
over time, 33-5

legitimation (methodology), 199, 20811

liberal conscience to liberal justice,
82-3

liberal constitutional democracy, 76,
81-2, 85-92; coercion, justification,
and conscience in, 82-5

liberal constitutional responsibility,
83-4

liberal justice, liberal conscience to,
82-3

liberal political moralists, 87

liberal state, 25-6; constitutional order
and, 17-22

liberalism, 19, 215

liberty, 248, 259

liberty-bearing provisions
(Constitution), 235, 236, 237-8, 242,
247, 257, 259-60, 264

Lincoln, Abraham, 123, 297n31

literary criticism, 28

litigation, 48

local-global dualism, 248

local governments, 264

local interpretive practices, 169, 179

localism, 264

Lochner versus New York, 243, 258

Lochnerizing, 260

Locke, John, 18, 22, 39, 52n25, 87, 255,
272-3, 286

MacCormick, Neil, 22, 49-50, 115

M’Culloch versus Maryland, 58n116

Madison, James, 21, 30, 143n56, 259,
282

Magna Carta, 591125, 119

majoritarian politics, 1034

majority(ies), 4, 127, 226, 282, 293; can
be unjust, 274; in constitution-
making, 35, 36; current, thwarted by
constitutionalism, 11-12; past, 11;
and precommitment, 289

majority decision, 293

majority rule, 231n46

majority will and legitimacy, 196-7

majority will conception of self-
government, 212

Marbury versus Madison, 27, 28, 30, 31,
137n18

margin of appreciation doctrine, 126

market economy, 255, 263

Marshall, John, 27, 28, 29, 30, 58n116,
137n18

material well-being, 255-8, 261, 263,
270n23

Matthews versus Eldridge, 268n9

meaning, 29-33, 35; intended, 36

mediation, legal, 171, 172-3

medical care, 240, 262

merit reason(s), 174, 187-9

metaconstitution, 2—3, 8

metarules, 2, 3, 4

methodologies: of constitutional
method, 198-211; interpretive, |

Michaels, Walter Benn, 30

Michelman, Frank I., 5-6, 8, 29-30, 32,
64-98, 194, 245, 261, 268n11

Mill, John Stuart, 52n25, 87, 231n45

minimalism, 150n112

minorities, 24, 196, 274, 282, 295;
opposition and dissent by, 293

minority rights, 231n46

Montesquieu, Baron de la Bréde et de,
23,40

Moore, Michael, 137n18

moral agency, 85

moral approach to interpretation, 179

moral authority, legal authority and,
159-60

moral authority of law, moral authority
of its authors and, 170

moral conflicts transmuted into
constitutional conflicts, 99, 133
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moral considerations: in constitution,
7-8, 238; where law is autonomous,
186-91

moral expertise, 7, 8

moral imperatives, unconditional, 166—7

moral justification, 90, 92

moral knowledge, 217

moral merit of constitution, 183—-6

moral principles, concretizing, 172

moral reasoning, 6

moral rights, 1; determined by judiciary,
11

moral shortfall of Constitution, 23940,
242,265

moral status of norm(s), 69

moral theory of law, 207

moral views, contemporary, 5

morality: in interpretation, 178, 179,
180-1, 184; law and, 158, 159, 161,
169-72; of structure of state organs,
185; underdetermines content of
constitution, 173, 174, 175-6, 183

Mrs. Murphy exemptions, 260

nation-states, 18

national government of limited powers,
253

natural law, 137n17, 212

natural rights, 18, 19, 22, 27-8

negative positivism, 94n10

negative power, 54n58

New Deal, 77, 78, 227n3, 233n64

New Zealand, 50n1, 294

Ninth Amendment, 106

normative authority, 67

norms, 2, 84; defined, 93n16;
determinate, 115; dichotomy
between understanding and applying,
118-19; difficulties about, 169-73;
grounding, 71; and grounding
validity of other norms, 73;
indeterminate, 7, 125-6;
metaconstitutional, 5, 13; ontology
of, 7; primary, 69; right- or liberty-
granting, 128, 130, 131-2;

secondary, 70; specification of, 7,
125-6, 128-30

norms, constitutional, 6, 262;
constituting Constitution, 99, 100;
Constitution as, 68-9; and
Constitution,, 100, 104-8; for
constitutional essentials, 65;
enforcement mechanism of, 119;
indeterminate, 112-16, 118-19, 126,
128-9, 131, 132, 135n11, 146n78,
150n113; interpreting, 118-19; new,
57n106; Supreme Court
interpretation of, 121, 122

Oakeshott, Michael, 20

obedience to law, 43-50

obligations, 225; consent and, 164

opportunity to thrive, 253-4, 261-2,
264, 266; defense of, 254-8

order reasons, 187

Oregon, 140n41

original intent, 1, 31-2, 220, 221

original meaning of constitution, 8

original position, 87, 89

original understanding, 222, 225

originalism, 9, 14n11, 1500112, 199,
205, 209, 213, 218, 222; past will in,
232n51

originary constitutive moment, 91-2

originating constitutions, nature of
authority of makers of, 158-60

Paine, Thomas, 20

paradigm-case method, 9, 116, 219-26

parliamentry democracy, 238

Partial Constitution, The (Sunstein),
294

particular (the), 263-5

Passions and Constraint (Holmes), 290

past (the): and authority of
constitution(s), 164-9; governing the
present, 9

past will, 212, 213, 216, 219; in
originalism, 232n51

people (one), 9
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people(s), 216; acts of speech of,
231n4S; attaining self-government,
217-18; consent of, 35; as
constituent authority, 30-1, 32, 33;
constitution as act of, 210;
constitutional rules issuing from,
57n101; contemporary will of, 78,
79, 86; freedom to repudiate, 226;
popular sovereignty of, 290;
precommitment and disagreement,
285-90; representatives of, 32; and
self-government, 214--15; temporally
extended, 219-20; title to rule,
74-82; who established and amended
the Constitution, 134n7

permit, intent to, 222, 223, 224

Perry, Michael J., 6-7, 8, 38, 57n106,
58nn113, 114, 60n132, 94n25,
99-151

personal autonomy, 22

personal rights and liberties, 65

persons in self-government, 215

philosophy of language, 28

physician-assisted suicide, 99, 133

plan(ning), 22-3, 24

pluralist society, 26, 27

Pocock, J. G. A., 59n125

police state, 20

political action/acts, 77, 100

political actors, 236

political akrasia, see akrasia

political association, 20

political authority: basis of, 167-8;
boundaries of, 166; distribution of,
18

political community, 103—4, 105, 106,
215, 267, 290; burdens of
membership in, 2514, 266;
commitments to minimum welfare of
its members, 262; concerns of
members of, as guide to domain of
political justice, 247-51; and
indeterminate norms, 113, 114;
judging and constraining
disappointments and burdens of

membership in, 247-58; plurality of,
286; procedural rules of, 292

political consensus, 154-5

political culture, 25, 294, 295

political decision-making, 273—4;
precommitment and disagreement in,
286, 291, 294

political decisions: causal mechanisms
versus external judgment of, 2767,
preference-driven/judgment driven,
249

political discourse, 19, 20, 293

Political Equality (Beitz), 294

political government, plan of, 65

political identity, 74-82; and rightness,
79-82

political institutions, 19, 20, 242, 246;
constitutive rules of, 290-2;
responsibility for maintenance of
constitutional guarantees lies in, 262

political justice, 236, 238, 239, 240,
241, 244, 246, 247, 259, 263; domain
of, 247-51; fundamental demands of,
267; historicist account founded in,
267n2; limits of constitutional justice
and, 265-7; material requirements of,
257-8; opportunity to thrive in, 256;
right to minimum welfare in, 262;
in/and U.S. Constitution, 254

political-legal culture (American), 132;
rights in, 130-1

political-legal systems, 216

political legitimacy, 199, 205, 254

political morality, 1-2, 3, 4, 11, 24, 45,
46, 157, 190; court’s view of, 12;
interpreting according to, 9; judicial
review and, 130

political opposition, 293

political order, 17

political philosophy, 198, 199

political power, allocation of, 131

political practice, 264

political procedures, 290-1, 295

political-regime constitution(s), 65

political structure, 153, 155, 295

© Cambridge University Press

www.cambridge.org



http://www.cambridge.org/0521799996
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press
0521799996 - Constitutionalism: Philosophical Foundations
Edited by Larry Alexander

Index

More information

314 INDEX

political theory, 18-19, 198, 209,
210-11

political thought, 282

political views, contemporary, 5

politics, 103, 104; constitutional,
218-19; constitutional development
separated from, 185-6; and
constitutions, 155, 156, 174, 247,
inscriptive, 217-18; insulation of
constitutional judgment from, 236;
judgment in, 280; justice in, 2501

polity, goals of, 54n47

Politzeistaat, 20, 53n47

popular assent in legitimizing
constitutional rules, 57n101

popular authorship, 213

popular choice, judicially unenforced
constitutional rights and, 251

popular constitutional decision making,
236

popular mobilizations, 78, 79, 80-1

popular sovereignty, 79-80, 81, 277,
290, 293; in constitution-making,
137n17; democracy and, 2714

popular voice, 219; and constitutional
text, 211-13, 218

popular will, 212-13, 219; self-
government by, 213

popularity thesis, 214-15

positive law, 19

Posner, Richard, 58n113, 115, 146n78

power: exclusive, 225; limits of, 21, 37;
of words engrossed on parchment,
27-39; see also public power; state
power

powers, rights and, 224

practice, 186, 189; in justification,
169-76; knowledge of, 175;
legitimacy through, 173—-4; quasi-
constitutional, 121, 123

practice, constitutional, 244; accounts
of, 235-9, 248; backward-looking,
237, 239, 265; forward-looking, 239,
265; justice-seeking view of, 247;
justification of, 2634

precedent, 223; overruling, 138n23

precepts, constitutional, need for
parsimonious clarity in, 256, 257

precommitment, 13, 274-6, 277-8, 295;
and assurance, 292-5; causal
mechanism or external judgment as,
279-81; constitutional constraints as,
290-2, 293; and disagreement,
271-99; motivation of, 281-5; of the
people, 285-90

predicted will, 212, 213, 216, 219

preference-driven questions, 249

pre-political rights, 212-13, 220

present will, 211, 212, 213, 216, 219,
226, 227n3; self-government of, 213

president, 128; deferring to Supreme
Court, 1234, 131

principle in justification, 169-76

principles: and application, 144n69; of
justice, 1-2,9, 11

principles, constitutional, 223, 224, 226;
judicially unenforceable, 242

privileges and immunities, protecting,
105-6, 109-10, 120, 139n28

problem of political liberalism, 89

procedural-sense democracy, 87,
97n74

process, 244

process-based school, 213

processualism, 218

prohibit, intent to, 222, 224

proposition of fact, constitution as,
68-74

psychological repose, 27

psychology of powers, 21

public accountability of public actions
(principle), 190

public action, constitutional order and,
24-7

public issues, constitutional, 127

public life, 175

public opinion, 86, 286, 287

public power, 16, 18, 22, 32, 37, 44, 48;
controlled by enforcement of
superior law, 16; rules for governing
exercise of, 44; sphere of, 18

public reason, 239
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public sphere, 26
Pufendorf, S., 195

quasi-constitutional practice, 121, 123
“quasi-constitutional” status, 57n106

racial justice, 260

racial segregation, 99, 133

Rapaczynski, Andrezj, 111

rational action, 189, 190

rational necessity, 667

rational possibility (bindingness), 65

rationality of precommitment, 284, 288-9

Rawls, John, 26, 87, 88, 89, 96n56,
232n55, 267n5, 284

Raz, Joseph, 4, 7-8, 22, 24-5, 31,
58n108, 152-93, 194, 207, 208

reading the Constitution as written,
219-20, 222, 226

reason, 88, 97n74; constitutional, 81;
will and, 75

reasonable disagreement, 91, 283—4;
about compelling government
interest, 116—17; about conflict
resolution, 112; about meaning of
norms of constitution, 111, 120, 124

reasonable pluralism, 88, 89, 91

reasoning: interpretive, 179, 180; legal,
183

reasons in consent/authority, 163, 164

Rechstaat, 53n47

Reconstruction, 78, 253, 255

Reconstruction amendments, 77, 247, 253

regime: constitutional, 85, 91;
fundamental-legal, 82, 83

regulation: mutual, 41-2; public, 19; by
rule, 24

Reid, John Phillip, 51n10

religious freedom, 106, 108-9, 116, 129,
260, 261

Religious Freedom Restoration Act,
109, 116, 122, 125

reluctant judgment accounts, 267n6

representative government, 75, 78

republican virtue, 20-1

republicanism, 215

315

reserved right of revolution, 34

responsibility: and authority—authorship
syndrome, 84-5; liberal
constitutional, 834

Restoration, 18

restraint, written rules as instruments of,
27-9

restraint(s), constitutional, 20, 21;
implementation of, 31-2

right (the), 208

right- or liberty-granting norms, 128,
130, 131-2

right reason, 65; act(s) of, 9

“right reason” style of interpretation,
231n40

right to minimum welfare, 239, 240-1,
242,243, 256-8, 261-3, 264, 2667

right to privacy, 213, 244-5, 261

rightness, 76, 77, 79, 81, 86; of
fundamental laws, 82; political
identity and, 79-82

rightness considerations, 75, 76

rights, 137n17; constitutional, 130, 212,
219; constitutional, and ideal of self-
government, 213; core application of
constitutional, 220-6; disagreement
about, 282, 2834, 286; enforcement
of unenumerated/enumerated, 127-8;
established by framers, 11-12;
fundamental, 212; interpretation of
constitutional, 220, 223; judicially
unenforced, 251; paradigm cases of
constitutional, 222; and powers, 224;
private, 20; protection of, 18, 105-6;
unenumerated, 233n65; written, 222

rights-foundationalism, 97n64

rigidity, 4, 26

Roman Empire, 154

Rosenfeld, Michel, 26

Rousseau, J.-J., 195, 211, 231n45

Rubenfeld, Jed, 8-9, 54n49, 57n101,
194-234

rule-following, 4, 6

rule of law, 4-5, 37, 48, 53n47, 208;
constitutional order and, 22-4; force
of, 46
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“rule of law” state, 20

rule of recognition, 1, 5, 6, 71, 72;
argument from, 160-2; from
historical practice, 77; ultimate, 70

rules, 3, 4, 27; authoritative, 5; and
conduct, 39-41; constitutive, 290-2;
constraining, 16; distinct from
standards, 7; entrenched, 2, 3-4, 5,
13, 34; fixed, 17, 27-8, 31-2, 33, 39,
45, 144n64; formal promulgation of,
40-1; good enough, 2; ignorance of
consequences of, 61n144; imposition
of, on the state, 21-2; indeterminate,
38, 114; interpretation of, 5; of
interpretation, 179-80; merits of,
157-8; metaconstitutional, 6; stable
and knowable, 25, 34-5; unwritten,
233n72; written, 5, 27-9; see also
legal rules

rules, constitutional, 23-4, 25, 26, 27,
33-5, 37, 223, 224; courts and, 43;
fixed quality of, 24; interpetation and
application of, 35-9, 42, 44-5;
legitimacy of, 32-3; limits imposed
by, 29-30; meaning of, 36, 39,
58n108; restraining capacity of, 43,
44; writtenness of, 28

rules of application, 226

Sacks, Albert, 115

safety regulations, 166, 167

Sager, Lawrence, 9-10, 37, 221, 235-70

sanctions, 41-3; compliance without,
43-50

Sandalow, Terrance, 1490109

Scalia, Antonin, 140n41

Schauer, Frederick, 94n25

Schmitt, Carl, 231n45

security, 23, 27

selective attention, 47

self-determination, 22, 245, 252

self-government, 25, 78, 80, 81, 88,
226-17, 275; conception(s) of,
211-13, 214, 215, 217-18, 219;
constitution as act of, 210;

constitutionalism and, 197;
individuals’ interests in, 82-3; and
legitimacy of constitution, 195;
precommitment as, 279-81, 287-8

self-legitimation, 169, 174-5, 176

self-life-writing, 214, 215

self-referentiality problem, 199-203;
way out of, 203-5

self-rule, 75, 77, 81; collective, 79; in
individual sense/in group sense, 252

self-validation, 173

separability thesis, 94n20

separated powers, constitutional system
of, 41

sex-based discrimination, 99, 133

Shelly versus Kramer, 243

Sherman Antitrust Act, 206

side constraints, 184

Slaughter-House Cases, 141n42

slavery, 241-2, 253, 264

slaves, emancipated, 255

social acceptance: of constitution, 65,
66-7, 70; in validity of norms, 69

social choice, 11

social conditions: and change in law,
186; and constitutional theory, 155,
156

social contracts, 212

social fact(s), 89, 170, 171, 172;
recoguition rule is, 70, 71

social institutions mediate between law
and morality, 170-1

social practice, 73; as legal practice,
94n19

social processes, “subjectless,” 83, 84

social welfare programs, reform of,
262

societas, 20

society(ies), 215, 216; and constitutions,
155

“soft” positivism, 94n19

South Africa, 72

Southern black codes, 221-2

sovereign, authority of, 18

sovereign will, 208, 211, 212
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sovereignty, 66; theory of, 74-82

Soviet Union, 295

specification, 6, 132, 143n56; of
Constitution,, 112-19, 125-33; of
indeterminate norms, 150n113

speech, acts of, 231n45

speech-modeled self-government,
211-13,218

stability, S, 25, 26, 34, 153, 155, 174-6,
183, 185, 186, 187

standards, 7

state: constitutional obstacles to
flexibility of, 25; courts as organs of,
184-5; limiting power of, 18-19, 22,
23; as means to accomplish corporate
goals, 24; purpose of, 18, 20; as
subject of constitutional restraint, 21;
and subjects, 52n25

state agencies, mutual regulation of,
41-2

state authority, specification of, 34

state constitutions, 19; declarations of
rights in, 30

state governments, 105, 106, 112, 122,
138n28, 264,279

state law(s), 126-7

state power, 27, 33; in constitutionalism,
34; to impose burdens “onerous and
unexpected,” 54n49; justification of,
32; limits on, 29, 51n10; risks of, 17;
scope of, 22

state ratification conventions, 26, 30-1,
35

state regulation, danger of, 22

states, 21; politics of, 104

status quo neutrality, 269n16

statutes, 103, 161; authority of, 210;
interpretation of, 206; old, 165;
validity of, 157

Stevens, 141n41

Stevens, Wallace, 49

substantive legitimacy, 33-4, 35

Sunsten, Cass, 269n16, 294

supermajoritarian amendment process,
226

Supreme Court, 5, 29, 42, 43, 48,
49, 96n62, 108, 118, 213, 239,
241-2, 243, 260; deference of, in
interpreting Constitution, 123-33;
and independence, 260-1; Lincoln
on, 297n31; role of, in constitutional
adjudication, 105, 111; striking down
laws as unconstitutional, 104-7;
supreme in interpreting Constitution,
99, 119-33

Supreme Court justices, 43, 102, 109,
112, 119, 120, 236

supreme law, Constitution as, 70, 153

supremity of Supreme Court, 119-24

symbolic value in authority, 167, 168

symbols/symbolism, 2, 3, 6, 8

temporal orientation of self-government,
211,212

temporality, 213-14, 219; see also time

Tempting of America, The (Bork), 205

text (Constitution), 10, 58n108, 99, 112,
134n6, 137n18, 219, 236, 240;
interpreting, 118, 119; popular voice
and, 211-13

text(s), 29-33, 67, 68, 218; “correct”
interpretation of, 28; decoding, 237;
democratically enacted, 196; giving
lives, 214; historical inquiry into,
110, 111; interpretation of, 114-16,
200, 203-4; meaning of, 38; taking
seriously, 219; true or correct
meaning of, 201; unintelligibility of,
108

Thayer, James Bradley, 117, 126, 128,
129, 130, 227n3

theory of interpretation, 157, 179;
general, 197--8; mistakes in, 182-3;
unified, 203, 205, 210

Theory of Justice (Rawls), 232n55

theory of law, 159, 170, 207-8; unified,
207

Thirteenth Amendment, 241, 242

Thomas, 225

Tiedeman, Christopher, 194
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time: in commitment, 216-17, 223;
constitutional legitimacy over, 33-5;
and freedom, 213-14; see also
constitutional problem of time

Tocqueville, Alexis de, 21, 282

tort law, 166

totalitarian state, 23

tradition, constitutional, 265; domain of
constitutional justice and extant,
258-63

Trial, The (Kafka), 27

tribunals, 239

trust, 17, 39-50

Truth and Method (Gadamer), 143n56

Twenty-seventh Amendment, 133n1

Two Treatises (Locke), 18

Tyranny of the Majority, The (Guinier),
294

Ulysses’ autonomy (model), 54n47,
275,279, 281, 283, 284, 285-90,
291

uncertainty, 23

underdetermination argument, 173,
175-6, 183, 187, 189

unified theory of interpretation, 203,
205, 210

unified theory of law, 207

unintelligibiity, 119

United Kingdom, 168, 273, 295;
constitutional reform in, 271-2, 274,
280, 288, 294

United States, 295; constituent authority
in, 30

United States Constitution, 3, 5, 21, 25,
27, 30, 35, 38, 40, 169, 195, 217,
278; Article I, 108, 225; Article II,
108, 110; Article III, 120; Article V,
34,70, 80, 101, 102, 103, 105,
135n11, 195-6; Article VII, 70;
authority-as-law of, 70; distinctness
of, 209-10; distinguishing between
its judicial enforcement and, 240-2;
and domain of constitutional justice,
235-9; everyday knowledge of,

68-9; as highest law, 77;
historicist/justice-seeking accounts
of, 9-10; judicially unenforceable
portion of, 244, 248-9, 250;
judicially unenforced, 251; as law,
205, 207, 208; legal force of, 71-2;
as legislation, 64-8; meaning of, 29;
moral shortfall of, 239-40; political
justice in, 254; power-granting
provisions of, 222; Preamble, 100;
ratification of, 30-1; as ultimate
legal grounding, 73; what it is,
99-151; see also under specific
amendments; interpretation

United States government, 49

universal (the), 263-5

universal hermeneutics (methodology),
199-205

universal intentionalism, 197, 199-200,
203-5

universitas, 20

Unwritten Constitution (Tiedeman),
194

validity, 90, 91; changing reasons for,
169

values, ordering of, in choice of regime,
26-7

vulgar deconstuction position, 197, 199,
200, 201, 203

Waldron, Jeremy, 4, 10-13, 130-1, 132,
271-99

Warren Court, 244

“We the people,” norms established by,
100, 101, 104, 105-7, 108-12,
114-15, 120

We the People (Ackerman), 151n129

weakness of will, disagreements on,
281-5

Weber, Max, 25

Wechsler, Herbert, 149n110, 207

West Virginia State Board of Education
versus Barnette, 129
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will, 86; act(s) of, 9; collective, 215,
216; democratic, 219-20; and
reason, 75

will of the governed, 212-13

will of the people, 76, 293;
contemporary, 90

Wilson, James, 30

words on parchment, 17, 47; power of,
27-39
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working democracy, 245-6, 265

worst-it-can-be interpretation, 230n26

writing, 213-19

written constitution, 153, 154, 195, 210

written constitutionalism, 213, 218-19,
226-7; foundations of, 198;
unwritten rules of constitutional law
within, 233n72

writtenness, 1,9, 27-9, 137n18, 153
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