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1
The environment and international society:
issues, concepts and definitions

Given that the land – and the sea – and the air-spaces of planet Earth are shared, and are not

naturally distributed among the states of the world, and given that world transforming

activities, especially economic activities, can have effects directly or cumulatively, on large

parts of the world environment, how can international law reconcile the inherent and

fundamental interdependence of the world environment? How could legal control of

activities adversely affecting the world environment be instituted, given that such activities

may be fundamental to the economies of particular states?1

THE ENVIRONMENTAL CHALLENGE

It is widely recognised that the planet faces serious environmental challenges that can only be

addressed through international co-operation. Acid rain, ozone depletion, climate change, loss

of biodiversity, toxic and hazardous products and wastes, pollution of rivers and depletion of

freshwater resources are amongst the issues that international law is being called upon to

address, and since the mid-1980s the subject of international environmental law has emerged

as a discrete field of public international law, although one that is closely related to many other

areas. The conditions contributing to the emergence of international environmental law are

easily identified: environmental issues are accompanied by a recognition that ecological

interdependence does not respect national boundaries and that issues previously considered

to be matters of domestic concern have international implications – at the bilateral, sub-

regional, regional or global levels – that can frequently only be addressed by international

law and regulation.

The growth of international environmental issues is evidenced by the large body of

principles and rules of international environmental law that apply bilaterally, regionally

and globally, and reflects international interdependence in a ‘globalising’ world.2 Progress

in developing international legal control of activities has been gradual and piecemeal, and

frequently reactive to particular incidents or the availability of new scientific evidence

1 P. Allott, Eunomia: A New Order for a New World (1990), para. 17.52.
2 P. Sands, ‘Turtles and Torturers: The Transformation of International Law’, 33 New York University Journal of
International Law and Politics 527–58 (2001).
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(such as the Chernobyl accident or the discovery of the hole in the ozone layer). It was not

until the late nineteenth century that communities and states began to recognise the

transboundary consequences of activities affecting shared rivers or leading to the destruc-

tion of wildlife, such as fur seals, in areas beyond national jurisdiction. In the 1930s, the

transboundary consequences of air pollution were acknowledged in the litigation leading

to the award of the arbitral tribunal in the Trail Smelter case. In the 1950s, the inter-

national community legislated on international oil pollution in the oceans. By the 1970s,

the regional consequences of pollution and the destruction of flora and fauna were

obvious, and by the late 1980s global environmental threats were part of the international

community’s agenda as scientific evidence identified the potential consequences of ozone

depletion, climate change and loss of biodiversity. Local issues were recognised to have

transboundary, then regional, and ultimately global, consequences. In 1996, the Inter-

national Court of Justice recognised, for the first time, that there existed rules of general

international environmental law, and that a ‘general obligation of States to ensure that

activities within their jurisdiction and control respect the environment of other States or of

areas beyond national control is now part of the corpus of international law relating to the

environment’.3 Since then, specific treaty rules have become more complex and technical

and environmental issues have been increasingly integrated into other subject areas

(including trade, investment, intellectual property, human rights and the law governing

armed conflict). In addition, international environmental jurisprudence has become less

exceptional as the case law of international courts and tribunals expands, even if the

jurisprudence continues to reflect a reluctance to give a hard edge to norms of environ-

mental protection.

The 1992 UN Conference on Environment and Development (UNCED) provided an

opportunity for the international community to prioritise environmental issues and consoli-

date a vast and unwieldy patchwork of international legal commitments. The treaties and

other international acts adopted before, at and since UNCED reflect the growing range of

economic activities that concern the international community and are subject to inter-

national legal regulation. UNCED agreed environmental priorities that were essentially

divided into two categories: those relating to the protection of various environmental

media, and those relating to the regulation of particular activities or products. The first

category identified the following priorities for the protection and conservation of particular

environmental media:

� protection of the atmosphere, in particular by combating climate change, ozone

depletion and ground-level and transboundary air pollution;

� protection of land resources;

� halting deforestation;

� conservation of biological diversity;

� protection of freshwater resources; and

� protection of oceans and seas (including coastal areas) and marine living resources.

3 (1996) ICJ Reports 226 at 242.

4 The legal and institutional framework

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-0-521-76959-4 - Principles of International Environmental Law: Third Edition
Philippe Sands and Jacqueline Peel
Excerpt
More information

http://www.cambridge.org/9780521769594
http://www.cambridge.org
http://www.cambridge.org


The second category of major issues identified the products and by-products of human

technological and industrial innovation which are considered to be particularly harmful to

the environment, and which therefore require international regulation. These include:

� biotechnology;

� toxic chemicals, including their international trade;

� agricultural practices;

� hazardous wastes, including their international trade;

� solid wastes and sewage-related issues; and

� radioactive wastes.

For both categories, which continue to have currency today, the international legal issues are

complex, and cannot be considered or addressed properly without taking account of political,

cultural, economic and scientific concerns. What level of environmental protection should

standards seek to establish? Should the standards be set on a uniform basis or should they be

differentiated to take account of political, economic and ecological circumstances? What

regulatory and other techniques exist to apply those standards? How are the standards to

be enforced domestically and internationally? What happens if a dispute arises over

non-compliance?

In addressing these questions, it is clear that the environment represents a complex system of

interconnections, that to understand the evolution and character of a particular environment

it is necessary to consider a broad range of apparently unrelated factors, and that these factors

should be understood as interacting with each other in a number of ways that do not permit

them to be treated as discrete.4 The interdependence of environmental issues poses legal

challenges: how to develop and apply a comprehensive and effective set of legal requirements

aimed at preventing environmental damage by addressing the sources without taking measures

that will cause harm elsewhere? Current efforts to develop environmentally sound energy

policies, for example, reflect the full extent of this challenge: the limited efforts to address

climate change reflect the extent to which developments in the law depend upon political will,

economic factors and technological capacity.

THE BASIS FOR DECISION-MAKING: SCIENCE, ECONOMICS
AND OTHER VALUES

Like other areas of law, international environmental law is influenced by many non-legal

factors. The likelihood of achieving agreement increases with: greater scientific consensus

about the cause and seriousness of a problem; increased public concern; a perception on

the part of the negotiating states that other partners are doing their ‘fair’ share to address

the problem; an increase in short-term political benefits; and the existence of previous,

related multilateral agreements.5 Factors that lessen the likelihood of reaching agreement

include the economic costs of environmental controls and the number of states negotiating

a treaty. Other considerations include the choice of forum for the negotiation of the

4 A. Goudie, The Nature of the Environment (3rd edn, 1993), 367–8.
5 R. Hahn and K. Richards, ‘The Internationalisation of Environmental Regulation’, 30 Harvard International Law
Journal 421 at 433–40 (1989).
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agreement and the nature of arrangements for dealing with non-compliance. Of all these

factors, two are particularly influential: the impact of science, and perceived economic

impacts.

Science

The strong concern of states to ensure that their economic interests are taken into account in

the development and application of international environmental law has been matched by an

equally firm view that environmental regulations should only be adopted where there is

compelling scientific evidence that action is required to prevent environmental damage.

Increasingly, this brings diplomats and international lawyers together with the scientific

community. The ease with which an international lawyer is able to present a cogent case for

international legislation often turns on the ability to show that the lack of action by the

international community is likely to result in significant adverse effects. Within the past decade

the task may have been made substantially less onerous by growing acceptance of a precau-

tionary approach, requiring action in the face of significant scientific uncertainty. The 1985

Vienna Convention (and its 1987 Montreal Protocol), the 1992 Climate Change Convention

(and its 1997 Kyoto Protocol), the 1995 Fish Stocks Agreement and the 2000 Cartagena

Protocol on Biosafety are examples of treaties establishing obligations in the face of scientific

uncertainty and in the absence of an international consensus on the existence of environmental

harm.6 To these may be added a series of international judicial decisions informed by ‘prudence

and caution’.7 The current debate about the science of climate change, however, indicates the

brake that uncertainty (or at least the perception of scientific discord) may have on legal

developments.8

Since the first edition of this book, the place of science in international environmental

decision-making has been the subject of vigorous debate, largely focusing around competing

claims concerning the lawfulness of restrictions on the use of, and international trade in,

modified crops and foodstuffs, including genetically modified organisms.9 Disputes under

various World Trade Organization (WTO) agreements (relating to beef hormones10 and

GMOs11) and efforts to negotiate new rules on climate change12 have provided opportunities

for an airing of states’ views as to the degree of scientific evidence and certainty that is

required to justify restrictions.13 As to science, in large part the issues have been driven by

differences of perspective between the United States and the European Union, with the former

strongly in favour of decision-making based on ‘hard science’ and strictly limiting the

6 See Chapter 6, pp. 217–28, below on the precautionary principle.
7 ITLOS decisions in Southern Bluefin Tuna, Land Reclamation and MOX Provisional Measures cases. See Chapter 6,
pp. 224–5, below.

8 Kevin Trenberth, ‘More Knowledge, Less Certainty’, 4 Nature Reports Climate Change 20 (2010), available at
www.nature.com/climate/2010/1002/pdf/climate.2010.06.pdf; D. Henderson, ‘The Climate Change Debate Today:
COP15, the CRU Affair, and the Basis for Policy’, 21(3) Energy and Environment 279 (2010).

9 J. Peel, Science and Risk Regulation in International Law (Cambridge University Press, Cambridge, 2010).
10 See Chapter 19, pp. 832–8, below. 11 See Chapter 19, pp. 844–7, below.
12 See Chapter 7, pp. 293–9, below.
13 For an excellent overview, see T. Christoforou, ‘Science, Law and Precaution in Dispute Resolution on Health and

Environmental Protection: What Role for Scientific Experts?’, in J. Bourrinet and S. Maljean-Dubois (eds.),
Le Commerce international des organismes génétiquement modifiés (2002).
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circumstances in which restrictions may be permitted in the face of uncertainty as to

consequences. The extent of the difference is reflected in views expressed by one official of

the US State Department:

[T ]he increasing efforts from within the EU . . . could weaken the scientific basis for regulatory decisions

that affect trade. This trend poses a challenge not only to US interests but also to the rules-based,

global trading system that we have spent the past 50 years building.14

The contrary position – often adopted by the European Union – would allow decision-makers a

greater ‘margin of appreciation’ in the face of scientific uncertainty.15 The tension continues,

and this imposes on international adjudicators some acute difficulties. The approaches of the

International Court of Justice (most recently in the Pulp Mills case), the International Tribunal

for the Law of the Sea (in the Advisory Opinion on Responsibilities and Obligations in the Area)

and the WTO Dispute Settlement Body (in the GMO case) merit attention and comparison,

indicating a range of views on the need for precautionary measures.16 In parallel with such

judicial developments has been the recognition of a greater role for early ‘risk assessment’,

beyond traditional use of environmental impact assessment.17

Economics

The progress of international environmental law reflects a close relationship between

environmental protection and economic development. Over the short term, laws adopted

to protect the environment can impose potentially significant economic costs. Moreover,

certain technologically developed countries may be better placed to benefit from the

adoption of stringent environmental standards, while others will be concerned about the

threat to their economic competitiveness resulting from the failure of other countries to

adopt similarly stringent standards and may want to relax (or at least not strengthen) their

environmental standards.18

Only rarely do environmental treaties provide for financial resources to be made available

to compensate for the additional costs of protective measures. The Convention on the

International Trade in Endangered Species (CITES), for example, did not provide compensation

14 Quoted in M. Geistfeld, ‘Reconciling Cost–Benefit Analysis with the Principle That Safety Matters More Than Money’,
76 New York University Law Review 114 at 176 (2001). The same article quotes an editorial in the Wall Street
Journal (on 10 February 2000): ‘The precautionary “principle” is an environmentalist neologism, invoked to
trump scientific evidence and move directly to banning things they don’t like – biotech, wireless technology,
hydrocarbon emissions.’

15 Chapter 6, pp. 217–28, below.
16 Respectively, at Chapter 8, pp. 330–3, below; Chapter 9, pp. 388–9, below; and Chapter 19, pp. 844–7, below.
17 See e.g. 2000 Biosafety Protocol, Chapter 10, pp. 465–71, below; 1998 Chemicals Convention, Chapter 11, pp. 530–2,

below; and 2001 POPs Convention, Chapter 11, pp. 524–6, below.
18 See D. Esty, ‘Revitalizing Environmental Federalism’, 95 Michigan Law Review 570 (1996). For a compelling

alternative view, see R. Revesz, ‘Rehabilitating Interstate Competition: Rethinking the “Race to the Bottom” Rationale
for Federal Environmental Regulation’, 67 New York University Environmental Law Review 1210 (1992); and
R. Revesz, ‘The Race to the Bottom and Federal Environmental Regulation: A Response to Critics’, 82 Minnesota
Law Review 535 (1997). In the context of the NAFTA rules on direct foreign investment, and the failed OECD
negotiation for a Multilateral Agreement on Investment, see Chapter 20, pp. 874–6, below.
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to African states for the loss of revenue resulting from the 1989 ban on international trade

in ivory. This may have limited the desire of many developing countries to support similar

measures subsequently. There is also concern that moves towards harmonisation might lead

to a lowering of environmental standards to ensure that economic costs can be borne, as

reflected in efforts to introduce a principle of ‘cost-effectiveness’ to guide decision-making

under some environmental agreements.19 Accordingly, some treaties, such as the EU Treaty (as

amended since 1992), required certain EU secondary legislation to include a safeguard clause

that allows member states to adopt provisional measures for ‘non-economic environmental

reasons’.

It is hardly surprising, therefore, that environmental concerns are now closely connected

with economic considerations. Aside from the question of the potential use of economic

instruments to achieve environmental objectives,20 two issues are particularly acute. Develop-

ing countries have sought to make acceptance of certain environmental obligations dependent

upon the provision of financial assistance; relatedly, other countries have sought to ensure that

environmental treaties establish effective mechanisms to verify compliance, to prevent the

competitive economic advantages which might flow from non-compliance.

These two features have caused environmental treaties to break new ground in the dev-

elopment of international legal techniques. Treaties such as the 1987 Montreal Protocol, the

1992 Climate Change Convention, the 1992 Biodiversity Convention and the 2001 POPs

Convention provide for ‘compensatory’ finance to be made available to developing countries

to enable them to meet certain ‘incremental costs’ of implementing their obligations, and

provide for subsidiary bodies to verify compliance and implementation. This linkage has

in turn led to the creation of specialised funding arrangements within existing institutions, in

particular the World Bank and the regional development banks, such as the Global Environ-

ment Facility (GEF).21

The integration of environmental protection and economic development has added

authority to international environmental law, drawing it out of the margins of international

law. Mainstreaming, however, has come at a price, as the development of new norms has

slowed down and concerns arise that these arrangements may merely serve to subsume

environmental considerations and perpetuate an approach to international economic practices

and arrangements that compounds environmental problems. This concern refers to the integra-

tion of environment and development which has led to the emergence of the concept of

sustainable development, now reflected in many international instruments22 and, increasingly,

decisions of international courts.23

Other social objectives

Science and economics are not the only factors to influence international environmental

decision-making, or the settlement of environmental disputes. In recent years, there has been

increasing recognition of a place for social and other values as legitimate factors influencing

19 1992 Climate Change Convention, Art. 3. 20 Chapter 4, pp. 124–31, below.
21 Chapter 16, pp. 674–8, below. 22 Chapter 6, pp. 206–16, below.
23 E.g. the ICJ in the Case Concerning the Gabčı́kovo-Nagymaros Project (1997) ICJ Reports 7, at para. 140 (Chapter 8,

pp. 313–19, below); the WTO Appellate Body, in the Shrimp/Turtle case, Chapter 19, pp. 818–24, below.
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environmental decision-making. The 2000 Biosafety Protocol, for example, allows parties, in

reaching decisions under the Protocol, to

take into account, consistent with their international obligations, socio-economic considerations arising

from the impact of living modified organisms on the conservation and sustainable use of biological

diversity, especially with regard to the value of biological diversity to indigenous and local

communities.24

In a similar vein, in its decision in the Asbestos case, also in 2000, the WTO Appellate Body

confirmed that an importing state was entitled to take into account (among other factors)

consumer tastes and habits in respect of a particular product in order to determine whether it

was ‘like’ another product.25 Despite such developments, provisions in international environ-

mental treaties requiring public participation in decision-making remain limited, with the

notable exception of the Aarhus Convention adopted under the auspices of the United Nations

Economic Commission for Europe.

Sustainable development

The concept of sustainable development is found in many environmental treaties and other

instruments, including several concluded in the period prior to the publication of the Brundt-

land Report in 1987.26 Nevertheless, the Brundtland Report is commonly viewed as the point at

which sustainable development became a broad global policy objective and set the inter-

national community on the path that led to ‘international law in the field of sustainable

development’.27 Is there any difference between international law in the field of sustainable

development and international environmental law?

The Brundtland Report defined sustainable development as ‘development that meets the

needs of the present without compromising the ability of future generations to meet their

own needs’. It contains two key concepts: the concept of needs, in particular the essential needs

of the present generation, and the idea of limits imposed by the state of technology and social

organisation on the environment’s ability to meet present and future needs.28 The Brundtland

Report identified critical objectives for environment and development policies reflected in the

concept of sustainable development:

� reviving growth and changing its quality;

� meeting essential needs for jobs, food, energy, water and sanitation;

� ensuring a sustainable level of population;

� conserving and enhancing the resource base;

� reorienting technology and managing risk; and

� merging environment and economics in decision-making.29

24 Art. 26(1); see R. H. Khawa, ‘Socio-Economic Considerations’, in C. Bail, R. Falkner and H. Marquard (eds.),
The Cartagena Protocol on Biosafety (2002), 361.

25 Chapter 19, pp. 824–8, below. 26 Chapter 6, pp. 206–16, below.
27 Rio Declaration, Principle 27; Agenda 21, Chapter 39, para. 39.1.
28 WCED, Our Common Future (1987), 43. 29 Ibid., 49–65.

9 The environment and international society

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-0-521-76959-4 - Principles of International Environmental Law: Third Edition
Philippe Sands and Jacqueline Peel
Excerpt
More information

http://www.cambridge.org/9780521769594
http://www.cambridge.org
http://www.cambridge.org


Subsequent developments have fleshed out these principles, although many ambiguities

remain. Sustainable development was recognised as an international legal term by the ICJ in

the Gabčı́kovo-Nagymaros case, and as having practical legal consequences by the WTO

Appellate Body in the Shrimp/Turtle case.30 Since then, other cases have sought to give effect

to the concept, including the Iron Rhine arbitration and the ICJ decision in Pulp Mills.31 The

international law of sustainable development encompasses but is not limited to international

environmental law; it also includes the social and economic dimension of development, the

participatory role of major groups, and financial and other means of implementation.32 As will

be seen in subsequent chapters, the integration of environmental considerations with other

social objectives has led to the development of a human rights/environment jurisprudence,33

and the integration of environment into matters such as international trade and investment,

and armed conflict and criminal law (reflected, in a limited way, in the Statute of the

International Criminal Court).34

THE INTERNATIONAL LEGAL ORDER

Environmental issues pose significant challenges for the traditional international legal order, in

at least three ways. They pose challenges, first, for the legislative, administrative and adjudi-

cative functions of international law; second, for the manner in which international legal

arrangements are currently organised (i.e. along territorial lines); and, third, for the various

actors who are considered to be members of the international community and participants in

the various processes and practices of the international legal order.35 The ability of the

international legal order to address these three aspects, in the context of environmental issues,

will determine whether international law can be marshalled to promote effective environmental

protection, or whether it will become ‘the faithful friend of a family overtaken by time’.36 It

remains to be seen whether a diminishing conception of sovereignty in the face of an emerging

international judiciary, together with a more inclusive, accessible and diverse international

legal order, leads to any greater protection of the environment.37

The functions of international law

International law and institutions serve as the principal framework for international co-

operation and collaboration between members of the international community in their efforts

to protect the local, regional and global environment. At each level, the task becomes progres-

sively more complex as new actors and interests are drawn into the legal process: whereas just

two states negotiated the nineteenth-century fishery conservation conventions, more than 150

states negotiated the 1992 Climate Change Convention and the 2000 Biosafety Protocol, and

30 Chapter 6, pp. 193–4, below. See generally P. Sands, ‘International Courts and the Application of the Concept of
“Sustainable Development”’, 3 Max Planck Yearbook of United Nations Law 389–407 (1999).

31 Chapter 6, pp. 200–1, below. 32 Sections I, III and IV of Agenda 21.
33 Chapter 18, pp. 775–98, below. 34 Chapter 17, pp. 726–7, below.
35 For a more complete exploration of these issues, see P. Sands, Vers une Transformation du Droit International?

Institutionaliser le Doute (Editions A. Pedone, Paris, 2000).
36 Allott, Eunomia, para. 16.3.
37 P. Sands, ‘Turtles and Torturers: The Transformation of International Law’, 33 New York University Journal of

International Law and Politics 527 at 558 (2001).
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