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9/11 attacks

anticipatory self-defence, and 250-1,
305-42

carrying out of 305-6

changes in approach to non-State
actors prior to ix, 419-33

compared to Pearl Harbour
attack 250

customary law and practice
following ix, 447-72

effect on international law and
practice ix, 2-3, 433-47

endorsement of necessary
measures 78

international support for US
response 306

preventive justification for responses
104

revised security strategies following
ix, 443-7

UNSC resolutions ix, 433-43

US and UK investigation 434-5

US NSS, and see National Security
Strategy (NSS)

US reaction as ‘instant custom’ 2

‘abstract’ evidence, meaning 511
‘accumulation of events’ doctrine
application 168-9
colonialism, issues of 171
de minimis threshold, and 4-5,
115,116
Dinstein’s classification, and 182
disproportionate response to attacks
170-1
evidence for 174-5
frequent use of 171-2

551

ICJ support for 173-4
inevitability of response to attacks
170
overview viii, 168-75
proportionality, and 175
purpose 115, 116
relevance to armed attack 177
self-determination, issues of 171
support for 169-70, 523
Act of Chapultepec 1945
accordance with UN Charter 62
implementation 84
actions by States see exceptional
measures
Afghanistan
intervention in
attacks on Al Qaeda see Al Qaeda,
attacks on
legal weight of international
approval 35, 38
maritime interdiction operation 121
operations by Russia and
Tajikistan 428
proportionality 120-1
support for 117
Taleban, operations against see Al
Qaeda, attacks on
tension with Pakistan
Afghan and US claims 471-2
background 471-2
Pakistani claims 472
African Union
Non-Aggression and Common
Defence Pact, definition of
aggression 446
Rwandan operations against Hutu
insurgents, and 467
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aggression see also Definition of
Aggression 1974; indirect
aggression
armed attack, relation to viii, 67-8,
127-39
crime of, ICC jurisdiction 547
defining relationship to armed attack
127-8
definition
African Union 446
detachment from self-defence 536-7
drafting of UN Charter, in 129
pre-Charter concepts 128-9
presumption of 160
prohibited goals 158-9
prohibition as ius cogens 26-7
rebuttal of presumption 160
UN Charter definitions 130-1
UN Charter terminology 127
aggressive intention see animus
aggressionis
aircraft
civil aircraft see civil aircraft
military aircraft see military aircraft
aircraft incursions
animus aggressionis, and 192-3
graduated response to trespass by
191-2
private aircraft 198-9
proportionality of response 193-4
ROEs as to 191-2
Al Qaeda, attacks by, control of
501-2 see also 9/11 attacks
Al Qaeda, attacks on
academic analysis 437-9
application of Shultz doctrine 426
chronology ix, 433-7
clarity of legal basis 439
contrast with previous custom 441-2
cooperation from Yemen 377
delayed launch of 101
differing interpretations 442-3
example of distinction of self-
defence within and against a
State, as 495-6
instant custom, as ix, 437-43, 530
international response ix, 117, 306,
426-7, 433-7, 435-6, 439-40

justification for 202, 377
launch of ‘Enduring Freedom’ 435-6
link between Al Qaeda and Taleban
440-1
precedential value ix, 437-43
protection of nationals, as 225-6
unique exception, as ix, 437-43
UNSC resolutions 433-4
US ultimatum to Taleban 435
Albania, evacuation of foreign
nationals 231
Algeria
intervention in Iraq, and 317
rejection of pre-emptive self-defence
340-1
Angola, alleged support for SWAPO
401
animus aggressionis
constituent element of armed attack,
as 177, 522
de Brouckere Report as to 166-8
Definition of Aggression 1974,
and 158
first debates 158
hostile intent, and see hostile intent
lack of hostile intent 165
military aircraft 192-3
motives or purposes of use of force,
and 160-1
need for mens rea 158
Nicaragua judgment 161-2
Oil Platforms judgment 162-3
overview viii, 158-68
priority (first use) principle, and 158
small-scale attacks, and 166-38,
192-3
subjective element 163-5
Annan, Kofi
highlights dangers of anticipatory
use of force 327-8
‘In Larger Freedom’ Report see ‘In
Larger Freedom’ Report
sets up High-Level Panel 327
anticipatory self-defence
academic support 263-4, 331-6
alternative measures 261-2
analysis of content of States’
statements on 334-6
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arguments in favour
continuance of customary right
255-6
greater threat from modern
military capability 257
overview viii, 255-7
scope of analysis 255
subsidiary arguments 256-7
arguments opposing
avoidance of military escalation,
need for 262
Caroline incident irrelevant 258-9
impact of Article 51 259
no customary right 260-1
overview viii, 258-62
weakness of subsidiary arguments
for pre-existing custom 261
whether anticipatory self-defence
desirable 261-2
Article 51, and 259
assessment of claims 261
balance of majority and minority
opinion 338-41
calls for clarification of issue of 303
Caroline incident, and see Caroline
incident
categories 252
content of chapter 251
continuing controversy 250
customary law and practice
evidence in specific incidents viii,
267-94
lack of precedent 293-4
customary right
continuance of 255-6
limitations 255-6
development of doctrine post-1945
viii, 255-305
difference of views 267
difficulty of assessing necessity and
proportionality 279-80
doctrinal debate viii, 255
effect of 9/11 250-1, 526
extent of doctrinal divide viii, 263-7
further attacks viii, 342-3
gap between opinio iuris and practice
526-7
ICJ’s approach viii, 262-3

553

imminent attacks see imminent
attacks
increased support for 336
lack of concrete precedent 250
necessity standard, and 4-5
non-imminent attacks see non-
imminent attacks
nuclear weapons, and 257, 527-8
prevention of further attacks 290-1
reactive self-defence distinguished
251-2
scope of analysis viii, 250-4
State’s statements as opinio
iuris 334
summary of pre-9/11 legal doctrine
525
terminology
application to Pearl Harbour
attack 254
importance of correct usage 254
issues 251-3
time frame 253-4
US NSS, and see anticipatory self-
defence
Webster formula see Webster
formula
Argentina
Belgian intervention in the Congo,
and 218-20, 241, 244-5
Falklands War see Falklands War
ILC Draft Articles on State
Responsibility, and 304-5
Israeli intervention in Lebanon, and
115,116
policy for submarine incidents 196
rejection of pre-emptive self-defence
339
armed attack
accumulation of events see
‘accumulation of events’
doctrine
aggression, and see aggression
animus aggressionis see animus
aggressionis
consistency of ingredients over time
175-7
context, role of 175-7
Corten’s criteria 185-6
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armed attack (cont.) Article 2(4) UN Charter

de minimis threshold see de minimis
threshold

definition see definition of armed
attack

different interpretations 378

elements ix, 480-1, 520-4

error or accident, resulting from
166-8

factors for existence of viii, 139-84

future for armed attack criterion

overview ix, 511-50
scope of analysis 511

hostile intent see hostile intent

integral part of Article 51, as vii,
53-68

mens rea see animus aggressionis

necessity, and see necessity standard

objective element as essence
175-7

other forcible acts not self-defence
distinguished 139

panoply of scenarios viii, 175-84

personnel aspect see personnel
aspect of armed attack
requirement (ratione
personae)

perspectives on meaning of
requirement 3

proportionality, and see
proportionality standard

small-scale attacks see small-scale
attacks

threshold level see de minimis
threshold

timing aspect see timing aspect of
armed attack requirement
(ratione temporis)

types of act aspect see types of act
aspect of armed attack
requirement (ratione
materiae)

UN Charter terminology 127

Article 51, and 1, 58-60, 516-17
challenges to determinacy of 4
customary status 16, 17-8

effect on previous customary law 9
general nature of 22

inclusion in other instruments 15-6
ius cogens, as 26-7

modification 27-8

peremptory norm, as 25
supplementary provisions 57

Article 51 UN Charter vii, 83-91

adherence pre-9/11 1-2
anticipatory self-defence, and 259
armed attack confirmed as
integral 67
armed attack requirement as integral
vii, 53-68
Article 2(4), and 1, 58-60, 516-17
challenges to determinacy of 4
collective self-defence, and see
collective self-defence
continued sufficiency 2-3
controversy over scope 1
customary law and practice as
primary material for
interpreting 511
customary right, and 1, 4
customary status 9, 18-9
determinacy 535
disagreement, sources of 514-15,
535-6
drafting of 260
effect on previous customary law 9
imminent threats, and 526-7
inclusion in other instruments 15-6
inherent right of self-defence,
and see inherent right of self-
defence
interpretation
absurd results from literal 260
primary sources vii, 55-60
UN Charter drafting documents

vii, 60-8
ius cogens, as 26-7
location in Charter, interpretative
significance 63-4
modification 27-8

armed bands see non-State actors

armed force, meaning of force
restricted to 55-6

armed reprisals, self-defence
distinguished 183
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non-State actors, as to 404-5 Belgium
pre-existing custom, and ix, Definition of Aggression 1974, and

514-17 294-6, 300
‘primary law’, as 490 intervention in the Congo 218-20,
protection of substantive rights 58-9 381
raison d’étre 62-8 mercenary attack on DRC, and
relationship to other rules ix, 405-6

514-17
reporting obligation see reporting
obligation
‘secondary’ law, as 490
study limitations ix, 511-14
text 57-8
‘until clause’ see ‘until clause’
assistance, right to request 87-91
Australia
amendment to Article 2(4) 57
Australian national pursued by
German police into France
191
Definition of Aggression 1974, and
296, 393
dominance of ‘counter-restrictionist’
views 325
Friendly Relations Declaration 1970,
and 391-2
intervention in Iraq, and 314-15
Israeli airstrike on Tunis, and 424
NEO doctrine 246
reaction to Bali bombing 330, 444
rejection of preventive self-defence
322, 337
Suez crisis, and 395
US operations against Libya, and 425
Austria, Definition of Aggression 1974,
and 300-2
‘axis of evil’ 310-11

Bali bombing, reaction to 330, 444
Bangladesh, rejection of pre-emptive
self-defence 340-1
‘Baxter paradox’ as to treaty law and
customary law 17
Belarus
Definition of Aggression 1974, and
297-8
rejection of pre-emptive self-defence
340-1

Benin, mercenary attack 405-6
blockade, use of 276-7
border incidents see small-scale attacks
Brazil
Suez Canal dispute 1951, and 290
termination of nuclear weapons
programme 365-7
Bulgaria, Definition of Aggression
1974, and 299
burden of evidence
attacks by non-State actors 505-6,
509-10
clarification of standard 546
interceptive and pre-emptive self-
defence 265-6
prevention of further attacks 518-19
Burkina Faso, border tensions 429
Burundi, Tanzania dispute 429
Bush, George see also ‘Bush doctrine’
assassination attempt 202-3, 414,
533
‘axis of evil” speech 310-11
case against Iraq 310-11
‘Bush doctrine’ see also National
Security Strategy (NSS)
assertion as ‘instant custom’ 2
essence 308-9
exposition of 306
rebuttal of 317-18
similar statements by other States
330-1, 333-4

Cambodia

border incidents 156

evacuation by Thailand 232

Mayaguez incident 211, 224-5
Cameroon, dispute with Nigeria 173-4
Canada

Definition of Aggression 1974, and

151, 160
drafting of Article 51, and 64
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Canada (cont.)
NEO doctrine 245-6
rejection of preventive self-defence
322
Caroline incident see also Webster
formula
background 255-6
example of anticipatory self-defence,
as 258-9
necessity and proportionality,
and see necessity standard;
proportionality standard
proof of continuing right of
anticipatory self-defence, as
10-11, 258-9, 515
case law see International Court of
Justice (IC]); opinio iuris
Chechen rebels, Russian self-defence
claims 444-5
Chile
Definition of Aggression 1974, and
294-6
Osiraq nuclear reactor strike, and
285-6
China
border incidents 156
Definition of Aggression 1974, and
295-6
destruction of Belgrade embassy 165
intervention in Iraq, and 312, 313
protection of nationals, and 237-8
rejection of pre-emptive self-defence
340-1
submarine incident in Japanese
waters 196-7
Suez crisis, and 395
civil aircraft
Definition of Aggression 1974 as to
204-5
external manifestations of the State,
as 204
right of self-defence viii, 204-13
shooting down of 291
used as weapons 199
civilians as targets of terrorism 498
collective self-defence
Article 51, and 9, 62
conceptual difficulties 85-9

criteria 83-4
customary status, lack of evidence
for 84
defence of ‘self’ rather than ‘other’
85-9
formal request for assistance 89-91
mandatory request for assistance 91
overview vii, 83-91
proximate relationship, need for
85-9
right to request assistance 87-91
colonialism see also decolonization
‘accumulation of events’ doctrine,
and 171
illegal occupation of territory, as
403-4
legality of use of force
opposition to 391-2
support for 390-1
permanent attack, as 420
Colombia
drafting of Article 51, and 64
Operation ‘Phoenix’
Colombian claims 462
Ecuadorian and Venezuelan
claims 463
OAS response 463-4
overview ix, 462-4
US response 464
‘complete dependence’ on State of non-
State actors 409
‘computer network attack’ (CNA) as
armed attack 176-7
conflict of laws
interpretation and modification of
treaties, and 23
settlement techniques 13-14
treaties and peremptory norms 13
UN Charter, and 13
Congo (Belgian)
Belgian intervention 218-20, 381
US intervention 220
Congo (DRC)
mercenary attack 405-6
Rwandan operations see Rwandan
operations against Hutu
insurgents
Uganda dispute see DRC v Uganda
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Contras see Nicaragua judgment
Corfu Channel case
anticipatory self-defence, and 262-3
UK claims 56
Corten’s criteria of armed attack 185-6
Costa Rica, rejection of pre-emptive
self-defence 340-1
‘counter-restrictionist’ views
anticipatory self-defence viii, 255-7
Article 51 and customary right, as to
514-15
dominance 325, 326-7, 329-30, 331-6
‘imminence’ standard, and 320, 337
Nicaragua judgment 10-11
subsidiary arguments 256-7
suggested precedents for
anticipatory self-defence, 287
summary of argument with
‘restrictionists’ 514-15
criminals see law enforcement response
to attacks
Cuba
rejection of pre-emptive self-defence
340-1
US intervention in Dominica, and
221
Cuban missile crisis
imminence of threat 271-2
overview 267
precedent for anticipatory self-
defence, as 270-1
rejection of preventive self-defence,
as 286
UNSC debate 268-70
US response to Soviet deployment

267-8
custom
balanced approach to quest for, need
for vii, 51-2

conditions for creating 44
dynamic nature of process 34
hierarchy with treaty law 12-13
identification
elements of custom 29-30
methodological debate vii, 29-31
methodology 30-1
problem of 29
science of 30

pre-existing
anticipatory self-defence 261
Article 51, and ix, 514-17
grounds for claim of continuing
validity 11
UN Charter, and 30-1
quest for vii, 6
UN Charter, and see United Nations
Charter
undisclosed acts 34-5

customary law and practice

absolute consistency of, need for
44, 49

‘abstract’ evidence, meaning 511

analysis as work in progress 514

anticipatory self-defence see
anticipatory self-defence

boundaries

overview ix, 511-35
scope of research 52, 511

‘concrete’ custom, meaning 511

conflicts see conflict of laws

contribution by all State organs 43-4

de minimis threshold, and viii,
149-57

density of vii, 44-51

derogation see derogation

element of custom, as 29-30

exceptional measures see exceptional
measures

extensiveness of 44-7

incompatible with UN Charter see
United Nations Charter

inconsistency see inconsistent
conduct

inherent right of self-defence as
affirming 8

legal weight of policy declarations
41-2

legal weight of theoretical debates
42-3

non-State actors see non-State actors

opinio iuris, and vii, 29-51

oral and written statements,
importance of 32-4

overlap with treaty law 7-8

physical acts, importance of 32

post-9/11 ix, 447-72
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customary law and practice (cont.)
primary material for interpreting
Article 51 511
protection of overseas nationals see
nationals protection of
range of verbal practice 43-4
source for interpretation, as 2-3, 4
source of definition of armed attack,
as 8
study methodology, in vii, 6
time taken for practice to become
47-9
treaty interpretation and
modification, and see
interpretation, treaty law
UN Charter, and see United Nations
Charter
UNGA resolutions as 49-51
uniformity of 44
UNSC resolutions as 49
customary right of self-defence see also
instant custom
Article 51 right, and 1, 4
Article 51 right as part 9
necessity standard as part of 8
proportionality standard as part of 8
Cyprus
Definition of Aggression 1974, and
344-5, 384-5, 387
Larnaca airport operation 229
Six Day War, and 279
Czechoslovakia, Definition of
Aggression 1974, and 297-8

de Brouckere Report 1926 166-8
de minimis threshold
‘accumulation of events’ doctrine,
and 4-5, 115, 116, 168-9
any armed force requirement 145
attacks liable to cause damage
reaching 152-3
customary law and practice, and viii,
149-57
Definition of Aggression 1974, and
viii, 149-57
disagreement over 535-6
existence of viii, 139-57
ICJ approach viii, 140-3, 407-8

indirect aggression 140, 150
interim reflections on 146-9
less grave uses of force, and 145-6
misunderstanding over 520
‘most grave’ forms of use of force,
and viii, 139-57
options 145
small-scale attack requirement 145
study focus 3
substantial attack requirement 145
Declaration on the Enhancement of the
Effectiveness of the Principle
of Refraining from the Threat
or Use of Force 1987,
application 17
declarations of war
acts of aggression, as 133, 344-5
exception to prohibition of pre-
emptive self-defence, as
344-5
omission from Definition of
Aggression 1974 345-6
decolonization
attacks by non-State actors 528-9
completion 420-1
end of, changing approach to non-
State actors ix, 419-21
indirect military aggression and
formulation of problem ix, 369-82
intersecting norms ix, 369-77
overview ix, 369-419
‘defensive armed reprisals’
Dinstein’s classification 181-2
necessity standard, and 107-8
Definition of Aggression 1974
‘abstract’ evidence for interpreting
Article 51, as 511
animus aggressionis, and 158, 159-60
anticipatory self-defence
arguments against 297-8
compromise resolution 298-9
early negotiations viii, 294-8
final negotiations viii, 298-303
opposition to 297
overview 299
priority (first use) principle see
priority (first use) principle
support for 296, 299-303
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application 27
circumstantial evidence of scope of
permissible self-defence, as 149
civil aircraft and shipping, as to
204-6
critique 136-7
declarations of war see declarations
of war
first use of force as self-defence 343-4
Fourth Special Committee
negotiations
anticipatory self-defence 298-9
awareness of importance of 132
convergence of positions 135-6
de minimis threshold 150
debate over kind of concept to
define 133-4
declarations of war 133
different opinions 129-30
“first use’ principle see priority
(first use) principle
indirect aggression see indirect
aggression below
options 134-5
overview viii, 129-36
priority (first use) principle see
priority (first use) principle
prohibited goals of aggression
158-9
proportionality criterion 133
required gravity of acts 133
Six-Power proposal 131, 158-9,
383-4
Small-scale attacks 155
Thirteen-Power proposal 130,
382-3, 384-5
USSR proposal 131-2
‘gravity’, and see gravity of forms of
use of force
indirect aggression 131-2, 134-5,
135-6, 150
agreement on ‘manifest’ cases
386-7
Article 3(g) ix, 382-90
compromise 386
compromise on scope of Article
51 389-90
definition 528

de

559

Fourth Special Committee debate
ix, 382-94
inclusion in Definition 125
link between State and non-State
actors 387-9
proposal for separate definition
385-6
Six-Power proposal 383-4
Thirteen-Power proposal 382-3,
384-5
limitations 537
military units and installations
abroad, as to 200
Nicaragua judgment, and 407-8
on-the-spot defensive measures for
shipping, regulation of 209
presence of forces continuing
beyond agreed timescale
343-4
protection of nationals viii, 233-5
relationship between ‘use of force’,
‘aggression’ and ‘armed
attack’, on 149-50
relevance 149-50
self-determination
ambiguity 393-4
compromise 393
controversy 392-3
‘substantial involvement’ of States
with non-State actors 415
use of term ‘State’ 16
usefulness 137-9
value viii, 136-9
Western powers’ approach to
project 137
finition of armed attack
attainability 538-9
Charter negotiations, in 536-7
clarification of lawful self-defence 536
draft text 541-5
existing guidance ix, 539-41
need for 536
Nicaragua judgment 8-9
objective 538
potential conflict areas 539
proposal for ix, 535-50
source in customary law and
practice 8
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Denmark
Red Crusader incident 209
US operations against Libya, and 425
derogation
allowability in principle 13
from ius cogens 24-6
recognition of derogatory regime 38
determinacy, meaning 4
Dinstein’s classification
‘accumulation of events’ doctrine,
and 182
critique 182
‘defensive armed reprisals’ 181-2
definition of material element 521-2
hostile intent, and 182
‘modalities’ of self-defence 181
‘on-the-spot’ reaction 181
separation of categories 184
use of category of ‘war’ 183-4
value 182-4
‘war’ 182
diplomacy, use of vii, 95-8
diplomatic envoys
external manifestations of the State,
as 202-4
gravity of attacks on 203-4
ILC Draft Articles on protection of
235-9
law enforcement response to attacks
on 203
divergent frameworks see use of force
(Tus ad Bellum)
Dominican Republic, US operation
115, 119-22
Draft Articles on State Responsibility
(DASR)
anticipatory self-defence, and 303-5
attributability of private conduct to
State 410
confirmation of ‘effective control’
test 412
private conduct in absence or default
of official authority 414
‘state of necessity’, as to 379-82
DRC v Uganda
accumulation of events 173-4
background 468-9
comparison of claims 481

criteria for self-defence 479-80

critique 482-3

DRC claims 468-9, 479-80

‘due diligence rule’, and 375-7

duration of action 119-20

element of armed attack 480-1

escalation of conflict 533-4

findings 481-2

Friendly Relations Declaration, as to
374

Group of Experts reports 534

international response 469

issue 479

overview ix, 479-85

proportionality 114, 119

reporting obligation 69

separate opinions 483-5

Ugandan claims 469, 479, 480-1

‘due diligence rule’

application 374-5, 454

obligation of means, as 375-7

UNSC resolution 434

duration of action and proportionality

standard 119-21

East Germany, Osiraq nuclear reactor
strike, and 286
Ecuador
Definition of Aggression 1974, and
344, 384-5
Operation ‘Phoenix’, and see
Colombia
Suez Canal dispute 1951, and 290
‘effective control’ threshold as to non-
State actors 410-13
Egypt
Larnaca operation 229
rejection of pre-emptive self-defence
340-1
sinking of Eilat 194-5, 348-9
Six Day War see Six Day War
Suez Canal dispute with Israel
1951
background 288
Egypt’s justification 288-9
importance of resolution 290
overview 288-90
UNSC debate 289
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Suez Canal incident with USA 165
Suez crisis see Suez crisis
Eilat, sinking of 194-5, 348-9
embassies, attacks on
gravity of force 152
hostile intent 165
large-scale attacks 202
overview viii, 201-4
protection of nationals doctrine
225-6
right of self-defence 201
‘Enduring Freedom’, Operation see Al
Qaeda attacks on
Entebbe operation
international response 241, 249
legality 98
ongoing negotiations 96-7
protection of nationals doctrine
226-9
range of targets 122
Eritrea
Ethiopia dispute see Ethiopia
Sudan dispute 428-9
escalation of conflict ix, 532-5
Ethiopia
Eritrea dispute
critique of findings 179
findings 178-9
Somalia operation
background 469-71
Ethiopian claims 469
international response
469-71
European Union (EU)
European Security Strategy 330-1,
335
Operation ‘Enduring Freedom’, and
436-7
Osiraq nuclear reactor strike, and
284-5
rejection of preventive self-defence
323
Rwandan operations against Hutu
insurgents, and 467
support for US action against
terrorism 443-4
Turkish operations in Iraq, and
459-60

exceptional measures
evidentiary raw material, as 41
evidentiary weight of justification
35-6
expressions of acceptance or
opposition 38-41
influence of undisclosed acts on
custom 34-5
legal character of justification 36
‘meaningful silence’ in response
to 38
reaction of other States 37-41
right to take 34-7
State’s responsibility 34-5
treaty law modification as 24
UN responses 39-40
expansionist views see ‘counter-
restrictionist’ views
external manifestations of the State,
attacks against
scope of analysis viii, 199-249
scope of Article 51 523-4

failing States, non-State actors and ix,
419-510
Falklands War
delayed response by UK 101-2
proportionality 118-19
sinking of General Belgrano 122
‘until clause’, effectiveness of 81
fedayeen see Suez crisis
fishing vessels, attacks on 204-5
force, meaning 55-7
France
Belgian intervention in the Congo,
and 218-20, 241, 244-5
contributions to debates 259
Definition of Aggression 1974, and
160, 344-5, 387, 388-9
German police pursuit into 191
intervention in Iraq, and 312, 313
Israeli operations in Lebanon, and
401, 403
mercenary attack on Benin, and
405-6
NEO doctrine 246
non-State actors, and 446
operations against Somali pirates 188
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France (cont.)
protection of neutral vessels 211-12
protection of overseas nationals in
Africa viii, 229-30, 233
rejection of preventive self-defence
336-7
security strategy 330-1, 335-6
Six Day War, and 277, 278
Suez Canal dispute 1951, and 289
Suez crisis see Suez crisis
Tunisia operation 344, 399
US operations against Libya, and 425
Friendly Relations Declaration 1970
ambiguity as to self-determination
and use of force 392
application 16-17
non-State actors, as to 372-4
self-determination, and 390-1
further attacks
danger of escalation as to 533
prevention of viii, 342-3, 518-19

General Belgrano, sinking of 122
Georgia, Russian operations 232-3
Germany
Albania evacuation (Operation
‘Libelle’) 231
non-State actors, and 445
police pursuit into France 191
rejection of preventive self-defence
336-7
revised security strategy 443-4
support for pre-emptive self-defence
331-2
Ghana
contributions to debates 272
Definition of Aggression 1974, and
ix, 300, 344-5, 388, 392
US operations against Libya, and 425
gravity of forms of use of force see also
de minimis threshold;
proportionality standard
‘accumulation of events’ doctrine,
and 168-9
consideration of 152
de minimis threshold, and viii,
139-57
diplomatic envoys, attacks on 203-4

distinction of more and less grave
forms questioned 143-4
equation with defensive response
110, 111
general relevance of 150, 151
importance for de minimis threshold
151-2
minimal gravity requirement 155,
521-2
non-state actors 499-500
small-scale attacks see small-scale
attacks
spontaneous reactions see
spontaneous reactions to
attacks
testing of 118-19
gravity threshold see de minimis
threshold
Great African War see DRC v Uganda,
Rwandan operations against
Hutu insurgents
Greece
Definition of Aggression 1974, and
294-6
Israeli airstrike on Tunis, and 424
Grenada, US operation 120, 222-4
Guatemala
Definition of Aggression 1974, and
300-2
fishing boats dispute with Mexico
206, 210-11
Guinea
border tensions 429
M/V Saiga case 198-9
Guinea-Bissau, Senegal dispute 428
Gulf of Sidra incident
account of incident 353
Libyan action 194
Libyan claims 195
‘unit self-defence’, as example
of 352

Harib Fort action
‘accumulation of events’ doctrine 170
de minimis threshold 152-3
immediacy criterion 99
international response 95, 108-9, 114
UK claims 100-1, 108-9
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Hezbollah see Lebanon
High-Level Panel
non-State actors, and 446-7
presentation of Report 328-9
rejection of preventive self-defence
329-30
Report viii, 327-30
setting up 327
Hostage Convention 1979
protection of nationals 234-5
territorial State obligations 249
hostage rescues viii, 225-9, 248-9 see
also Entebbe operation
hostage taking as armed attack 201
‘hostile’ environment for NEOs
245-6
hostile intent
animus aggressionis, as 160-1
ascertaining of 347
Dinstein’s classification, and 182
examination 189-90
lack of 165
relevance to armed attack 166-8
ROE, and 166
territorial incursions 349, 350
‘unit self-defence” against
demonstrated 350-1
‘hot pursuit agreements’ in response to
small-scale attacks 187-9
‘hot pursuit’ doctrine
application 378-9
support in customary law and
practice 515-16
‘hot pursuit’ operations 457-8
human rights law and incursions by
non-State actors 198-9
humanitarian law
incursions by non-State actors 198-9
protection of nationals 213

‘if an armed attack occurs’,
interpretation 58-60, 256-7,
260

‘imminence’ standard, ‘counter-
restrictionist’ views 320, 337

imminent attacks, pre-emptive self-
defence to 524-5

imminent threats

anticipatory self-defence 252
customary right of self-defence
limited to 255-6
inclusion in Article 51 526-7
nuclear weapons development 360-2
pre-emptive self-defence to 287
imputability to State
application 371-2, 407, 408-14,
424-5, 490-1
appropriateness of revision 493
claims 424-5, 456-7
Draft Articles on State Responsibility
(DASR) and 490-1
new imputability regime 490-1
revision of standard 491-3
‘In Larger Freedom’ Report
findings 329
rejection of preventive self-defence
329-30
inconsistent conduct
analytical approaches 31
assessment 30-1
evidentiary weight of vii, 31-44
importance of analysis 32
incursions by non-State actors 198-9
India
border incidents 156
Definition of Aggression 1974, and
388
Goa dispute 118-19
intervention in Iraq, and 317
Kashmir dispute 77-8, 80-1, 287-8
rejection of pre-emptive self-defence
340-1
Six Day War, and 277
threat of anticipatory action 330,
333-4
indirect aggression
criteria for self-defence 479-80
de minimis threshold 140, 150
decolonization, and see
decolonization
Definition of Aggression 1974 see
Definition of Aggression
ICJ judgments as to see International
Court of Justice (ICJ])
inclusion in analysis viii, 126
meaning 370
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indirect aggression (cont.)
Nicaragua judgment see Nicaragua
judgment
State practice 529
Indonesia
Definition of Aggression 1974, and
297-8, 388-9
rejection of pre-emptive self-defence
340-1
‘Infinite Reach’, Operation see Al
Qaeda attacks on
inherent right of self-defence
affirming relevance of customary
law, as 8
debate over 260
interpretation 58-60, 64-7
Oil Platforms judgment 200
pre-UN Charter 11-12
scope 9, 11
study limitations 3
vesting in States 58-60
‘innocent passage’ by warships,
UNCLOS provisions 188-9
instant custom
attacks on Al Qaeda as ix, 437-43,
530
‘Bush doctrine’ as 2
from single UNSC resolution 44, 49
Institut de Droit International (IDI)
resolution on self-defence ix,
325-6, 539-41, 545
intelligence as basis for action 427-8
interceptive self-defence
academic acceptance 264
burden of evidence 265-6
compatibility with UN Charter 266-7
dividing line with pre-emptive self-
defence 265
on-the-spot measures viii, 346-67
permissibility 527
pre-emptive self-defence
distinguished 265-7, 347,
524-5
strategic level
overview viii, 355-67
pre-emptive self-defence
distinguished 356
tactical level

ascertaining of hostile intent 347
overview viii, 346-67
scope of analysis 346-7
territorial incursions see territorial
incursions
‘unit self-defence’ see ‘unit self-
defence’
terminological time frame 253
time frame 265-6
use of term 253
International Atomic Energy Agency
(TAEA)
importance of role 362
intervention in Iraq, and 312-13
Operation ‘Orchard’, and 363-4
Osiraq nuclear reactor, and 281-2
International Civil Aviation
Organization (ICAO)
investigation of USS Vincennes
incident viii, 258-62
regulations on interception of civil
aircraft 198-9
International Court of Justice (ICJ])
absolute consistency of practice, on
need for 44, 49
‘accumulation of events’ doctrine,
and 173-4
anticipatory self-defence, and viii,
262-3
attributability of private conduct to
State, and 409
case law as source of interpretation
4,52
clarification of use of force
framework 513
confirmation of ‘effective control’
test 412-13
Corfu Channel case see Corfu
Channel case
critique of approach to de minimis
threshold viii, 143-9
de minimis threshold, and viii, 140-3
hierarchy of customary law and
practice, on 12-13
indirect aggression, on 127-8
Nicaragua judgment see Nicaragua
judgment
non-State actors, and
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opportunities to pronounce 472-3
overview ix, 472-85
Oil Platforms judgment see Oil
Platforms judgment

Palestinian Wall see Palestinian Wall

advisory opinion
rejection of preventive self-defence
338
timing aspects of interpretation,
on 21
USS Vincennes proceedings 258-9
International Criminal Court (ICC),
crime of aggression 547
International Law Association (ILA)
formation of customary law, on
32-3, 44, 48
treaties as customary rules, on
17-18
International Law Commission (ILC)
animus aggressionis, and 158
Draft Articles on Diplomatic
Protection 235-9
Draft Articles on State
Responsibility see Draft
Articles on State
Responsibility (DASR)
interpretation and modification
distinguished 22
ius cogens, on 27-8
modification of treaties, on 27-8
peremptory norms, on 25
relation between Charter and
customary law, on 10
treaty interpretation, on 20
interpretation
Article 51 see also Article 51 UN
Charter
conflict of laws, and 23
division from modification 23
inherent right of self-defence 58-60,
64-7
modification distinguished 22
role of custom vii, 19-22
sliding scale with modification 28-9
source materials 4
timing aspects see timing aspects of
interpretation
interventions outside scope of study

565
alternative approaches to study, as
vii, 6
examples 3

Iran

Definition of Aggression 1974, and
297-8
intervention in Iraq, and 317
Iraq
Gulf War 292-3
operations against Kurds 432-3
negotiations on nuclear weapons
programme 365-7
Oil Platforms judgment see Oil
Platforms judgment
rejection of pre-emptive self-defence
340-1
shooting down of airliner by US 291
‘Tanker War’ 206-7
threat of anticipatory action 330,
333-4
US Embassy occupation see Tehran
Embassy case

Iraq 512

‘axis of evil’ 310-11
intervention in
academic analysis
extent 318
focus 318-19
overview 318-27
support for self-defence viii,
320-1, 322
alternative justifications 33
application of Shultz doctrine
424-5
commencement of military
action 313
de minimis threshold 152-3
‘defensive armed reprisals’ 107-8
distinction of political and legal
arguments 314-16
events leading to viii, 310-13
immediacy 101
international response viii, 314-
18, 425
legal justifications viii, 314-18
necessity justification 96
‘novel right shared in principle’,
whether 314
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Iraq (cont.)
overview viii, 310
political signals for 310-11
precedent for anticipatory self-
defence, as viii, 314-18
preventive justification 104
rebuttal of ‘Bush doctrine’ 317-18
search for evidence of WMDs
362-3
shifts in approaches to viii, 318-42
targeting justification 109
UNSC resolution
adoption 311-12
debate over weapons
inspections 312-13
focus of debate 316-17
international responses to 312
provision for use of force 312
UNSC resolution as justification
293
US attack on intelligence HQ
202-3, 512
involvement in George Bush
assassination attempt
129-30, 414, 533
Iran
Gulf War 292-3
operations against Kurds 432-3
Israeli nuclear reactor airstrike 56,
96-7
Kuwait invasion 75, 79-80
‘Tanker War’ 206-7
Turkish operations see Turkey
Ireland, Osiraq nuclear reactor strike,
and 285
irregulars see non-State actors
Israel
airstrike against Syria, declaring
responsibility for 35, 38
allegations of Jordanian support for
raiders 400-1
Definition of Aggression 1974, and
300-2, 390
Draft Articles on State
Responsibility, and 304-5
Entebbe operation see Entebbe
operation
intervention in Lebanon see Lebanon

Iraqi nuclear reactor airstrike 56,
96-7
Lake Tiberias incident 170-1
non-State actors, operations against
394-6
Operation ‘Orchard’ 363-4
operations against non-State actors
ix, 399-405
Qibya incident 95
rejection of preventive self-defence
337
sinking of Eilat 194-5, 348-9
Six Day War see Six Day War
Suez Canal dispute with Egypt
1951 see Egypt
Suez crisis see Suez crisis
Syria operation vii, 53-5
background 447
international response 448-9
Israeli claims 447-8
overview ix, 447-9
Syrian claims 448
Tunis air raid 114-15, 402, 404, 423-4
Italy
Belgian intervention in the Congo,
and 218-20, 241, 244-5
Definition of Aggression 1974, and
344-5, 383-4, 386
protection of nationals, and 237-8
security strategy 330-1
ius cogens
application 26-7
derogation from 24-6
UN Charter as 24-6

Japan

Chinese submarine incident 196-7

Definition of Aggression 1974, and
384, 387-6

Friendly Relations Declaration 1970,
and 391

proposals to include attacks on
fishing vessels in Definition
of Aggression 1974 204-5

rejection of preventive self-defence
323

Soviet nuclear submarine incident
189-90
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support for pre-emptive self-defence Lebanon’s ‘due diligence’
331-2 failure 454
Jordan opinio iuris 455
alleged support for raids into Israel overview ix, 449-57
400-1 precedential value 454-5

assistance from UK 88, 396-8
Six Day War, and 277
‘just war’ theories, bias within 512

Kellogg-Briand Pact see Pact of Paris
1928 (Kellogg-Briand Pact)
Korea see North Korea, South Korea
Kurds, operations against see Turkey
Kuwait, Iraqi invasion 75, 79-80

large-scale attacks see also gravity of
forms of use of force
as armed attacks 145
de minimis threshold, as 520-1
interceptive or pre-emptive self-

retreat to ‘Blue Line’ 449
support for Israel 452

intervention in Iraq, and 317
Israeli intervention

after attacks on diplomats 203

armed attack, status as viii, 126

intern 402-3

international response 39

necessity and proportionality
92-3,94

preventive justification 103

proportionality 111, 115, 117,
119-20

self-defence claims 401-2

small-scale attacks 156-7, 166-8

defence? 355-6
merchant vessels, on 205-6
self-defence against 151-2
large-scale responses
proportionality 115
support for 117
Larnaca airport operation 229
law enforcement response to attacks
diplomatic envoys 203
‘hot pursuit agreements’ 187-9
non-State actors 510
scope 185-6
‘state of necessity’ as to cross-border
pursuit of criminals 380-2
League of Arab States
intervention in Iraq, and 312
Turkish operations in Iraq, and
431-2
Lebanon
2006 Israeli operation
analysis 453-4
background 449-50
Draft Articles on State
Responsibility, application of

targeting justification 109
‘until clause’, use of 75
US intervention
indirect aggression, and 396-8
justification as protection of
overseas nationals 217-18
reporting obligation 74
‘until clause’, use of 81
legal doctrine see opinio iuris
Lesotho, South African raid 103, 403
lex posterior, application 13-14
lex specialis
application 13-14
‘substantial involvement’ as 413
lex superior, absence of 13-14
Liberia, border tensions 429
Libya
Friendly Relations Declaration 1970,
and 391
Gulf of Sidra incident see Gulf of
Sidra incident
termination of nuclear weapons
programme 365-7
US operations 96, 102-3, 104, 154,

456-7 171-2,291-2
international response 451-3 application of Shultz doctrine
Israeli claims 450-1 424-5

Lebanese claims 451 international response 425
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Liechtenstein, support for pre-emptive
self-defence 332-3

localized disputes, geographical aspect
of proportionality standard
applied to 119

Malaysia
intervention in Iraq, and 317
rejection of pre-emptive self-defence
340-1
massive attacks see large-scale attacks
Mayaguez incident 211, 224-5
‘measures necessary’, meaning
75-81
mens rea see animus aggressionis
mercenary attacks, condemnation of
405-6
merchant vessels
customary law and practice 206-7
Definition of Aggression 1974 as to
204-5
external manifestations of the State,
as 204
halting of 80, 121
massive attacks 205-6
on-the-spot defensive measures 209
protection of neutral vessels 211-13
right of self-defence viii, 204-13
ROE:s as to attacks on 206
‘Tanker War’ in Gulf 206-7
Mexico
Definition of Aggression 1974, and
302, 384-5
fishing boats dispute with Guatemala
206, 210-11
Osiraq nuclear reactor strike, and
285-6
rejection of pre-emptive self-defence
339
military aircraft
right of unit self-defence 200
self-defence against intruding
animus aggressionis 192-3
proportionality standard 193-4
ROEs as to 191-2
military units and installations abroad
Definition of Aggression 1974 as to
200

external manifestations of the State,
as 200
overview viii, 199-200
scope of analysis 199-200
Mongolia, ILC Draft Articles on State
Responsibility, and 304-5
Morocco, Six Day War, and 277
M/V Saiga case 198-9

national liberation movements see
non-State actors
National Security Strategy (NSS) see
also ‘Bush doctrine’
academic analysis viii, 324-7
adoption 2, 41-2, 250-1
analysis of threats 307-8
anticipatory self-defence
broadening of 309-10
endorsement of 309
use of 308-9
covering letter 307
drafting of viii, 305-10
effect on opinio iuris and practice
524
impact 251
preventive self-defence against non-
imminent threats 309-10
promulgation 444
ratione temporis dimension 308-9
reassessment of strategy 306
response to 9/11 attacks, as 305-18
scope 307-8
nationals, protection of see also non-
combatant evacuation
operations (NEOs)
abuse of doctrine 240-2
baselines for agreement on 243-4
cumulative conditions (Waldock)
213-14
customary law and practice
overview viii, 216-33
scope of analysis 216
statements indicating viii, 233-9
doctrinal debate viii, 213-16
evidence for permissibility of use of
force for 239-40
exception to prohibition of pre-
emptive self-defence, as 346
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collective self-defence against
terrorism 443-4

destruction of Chinese embassy in
Belgrade 165

Operation ‘Enduring Freedom’, and
436-7

provisions for response to attacks on
merchant vessels 206

naval law enforcement, use of force

distinguished 209

naval operations see also Falklands
War; merchant vessels;
United Nations Convention
on the Law of the Sea
(UNCLOS)

forcible action against private ships
198

geographical aspect of
proportionality standard
applied to 118-19

Tom Ruys
Index
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INDEX 569
existence of customary right 243 graduated response to 194
hostage rescues 248-9 halting of shipping 80, 121
humanitarian intervention, as 213 ‘innocent passage’ by warships,
international large-scale operations UNCLOS provisions 188-9
230-2 proportionate lethal force in
justification for large-scale military response 194-5
operations, as 244 submarines 195-7
legal bases 214-15 naval vessels, right of self-defence
non-combatant evacuation, as 247 200 see also submarines
against non-State actors 405 necessity standard see also ‘state of
not reported to UNSC viii, 229-30, 233 necessity’
overview viii, 213-49 academic interest 94-5
peaceful means, use of 244 anticipatory self-defence 4-5,
principle for non-use of armed force 279-80
for 243-4 application 518
proposed parameters 243-9 armed attack criterion, and 3
recent State practice authority 91-2
evidence of custom in viii, 242 case-by-case determination 520
importance of viii, 242-3 controversy 92-4
scope for use of force viii, 244-5 ‘defensive armed reprisals’ 107-8
‘state of necessity’ as to 380-2 distinction between premeditated
sufficiency of evidence for customary and spontaneous action
right 240 100-2
universal doctrine 233 distinction of self-defence within
unlawfulness 215 and against a State, and 496
whether compatible with Charter exceptions to prohibition of pre-
215-16 emptive self-defence viii,
NATO 342-3

‘failure to prevent’ attacks, and 502

flexible interpretation 98

immediacy of self-defence action vii,
99-108

isolated attacks of short duration 102

non-State actors, as to 487,
507, 509

overview vii, 91-123

part of customary right of self-
defence, as 8

prevention of further attacks 102-8,
518-19

proportionality standard linked
123-5

self-defence as last resort vii, 95-8

small-scale attacks 157

targeting vii, 108-10

Netherlands

Definition of Aggression 1974, and
296
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Netherlands (cont.)

Friendly Relations Declaration 1970,
and 391

non-State actors, and 445-6

revised security strategy 445-6

Suez Canal dispute 1951, and 290

Nicaragua judgment

‘accumulation of events’ doctrine,
and 173-4

animus aggressionis 161-2

arguments 7-10

assessment of inconsistent conduct
30-1

Bible of use of force, as 513

Charter as peremptory norm 25

clarification of meaning of armed
attack 8-9

controversy 1

‘counter-restrictionist’ views 10-11

critique of collective security
findings vii, 83-91

critique of de minimis findings 143

critique of less grave force findings
144-5

de minimis threshold, and viii,
140-3, 407-8

Definition of Aggression 1974, use of
407-8

definition of armed attack 8

dissenting opinions 98

duration of action 119-20

Friendly Relations Declaration 17,
373-4

identicality of Charter and custom
260-1, 263

indirect aggression

findings ix, 406, 528-9
overview ix, 406-19

infringement of sovereignty, as to
185

inherent right of self-defence 8

link between State and non-State
actors, determination of 408,
529-30

necessity standard 8, 99

Nicaraguan claims 9-10

overlap of custom and treaty law
7-8,11-12, 19, 22

INDEX

proportionality 8
proportionate countermeasures by
direct victim of less grave
force, on 141
question of whether armed attack
occurring ix, 406-7
relationship of use of force and
armed attack, on 140
reporting obligation 8, 68, 71-2
‘restrictionist’ views 9-10
significance 7, 8-9
substantive involvement, as to 408,
415-19
summary of main findings 7-8
US claims 7, 9-10, 16, 68, 512
US control of Contras 409, 410
US withdrawal from case 8
uses of force other than armed
attack, on 140-1
‘Vandenberg reservation’, and 7, 8-9
Niger, Osiraq nuclear reactor strike,
and 285-6
Nigeria, dispute with Cameroon 173-4
Non-Aligned Movement
rejection of pre-emptive self-defence
341
Turkish operations in Iraq, and
431-2
non-combatant evacuation operations
(NEOs)
host state approval requirement
247-8
protection of nationals as 247
technical guidelines 245-6
types of threat environments 245
non-combatants as targets of terrorism
498
non-imminent attacks
academic support for action against
European commentators
321-2
US commentators viii, 320-1, 322
anticipatory self-defence 252
lack of support for action against
336-8
preventive self-defence 524-5
US NSS, and see National Security
Strategy (NSS)
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non-Member States
acknowledgement of customary
status of Article 2(4) 16
application of UN Charter to 15
treaties with 16
Non-Proliferation Treaty 365-7
non-State actors see also terrorism
acknowledgement of private conduct
by States 413-14
additional variables governing self-
defence ix, 507-10
allegations of State support for
400-1
attacks as armed attacks, conditions
531-2
attributability of attacks 372-4,
408-14, 489-90
balance of State security with
sovereignty and territorial
integrity 487-8
challenges to opinio iuris and
practice 528
changes in approach pre-9/11 ix,
419-33
co-operative law enforcement
against 510
‘complete dependence’ on State 409
covert proxy-warfare 414
danger of escalation as to 533-4
decolonization era 528-9
distinction of self-defence within
and against a State see self-
defence
‘due diligence rule’ as to 374-5
‘effective control’ threshold 410-13
end of decolonization ix, 419-21
evolution of approach to 419
external link to victim State
application of criteria 501-2
overview 500-1
failing States ix, 419-510
failure to prevent attacks by
burden of evidence of defending
State 505-6
commitment to peaceful means
506
differing approaches to 506
‘harbouring’ doctrine 503

limitations of ‘harbouring’
doctrine 504
link to State 502
necessity standard 502
opportunity to rectify abuse 506
overview ix, 502-6
relationship of ‘harbouring’ and
‘failure to prevent’ 504-5
State failure 504
gravity of forms of use of force
499-500
‘harbouring’ doctrine
application 401
‘failure to prevent’ attacks, and
503
harbouring as indirect force 528
international response 402-3
‘hot pursuit’ doctrine, and 378-9
ICJ, and see International Court of
Justice (ICJ)
imputability see imputability to State
incursions 198-9
instruments of State, as 399, 409
international terrorism ix, 419-510
intersecting norms as to 371-2
interventions in neighbouring
countries against ix, 399-405
key question as to 485-6
lack of attention to problem of
academic analysis, in 370-1
Article 51, by 369-70
legal complexity as to 371-2
legal uncertainty as to ix, 485-9, 531
legality of proportionate measures
against 487
legality of support for 419
link to State 387-9, 408, 440-1,
461-2, 502, 528
mercenary attacks 405-6
necessity standard as to 487,
507, 509
notion of self-defence against 499
operations against national
liberation movements
399-400
opinio iuris as to 404-5
other cases of action against ix, 405
placebo effect of self-defence 510
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non-State actors (cont.)
private conduct in absence or default
of official authority 414
proportionality standard as to 487,
509
protection of nationals from 405
‘reasonable chance of success’ of self-
defence
applicability 507-8
criteria 507
responses to attacks by, legal bases
for ix, 377-82
self-determination, and see self-
determination
shifts in approaches to 486
signs of shift in custom as to ix,
428-33
State-centred approach,
appropriateness 535
‘state of necessity’ as to responses to
379-80
State practice
early cases 394-9
overview ix, 394-406
reliance on link between non-
State actors and State 394
statements as to applicability of
Article 51 404-5
‘substantial involvement’ of States
Definition of Aggression 1974,
and 415
Nicaragua judgment as to 408,
415-19
overview ix, 415-19
whether lex specialis 413
summary of analysis ix, 528-32
summary of Charter framework 377
victim state not having contributed
to situation
applicability 508-9
criteria 507
whether able to commit ‘armed
attacks’ ix, 485-510
North Korea
alleged assassination of South
Korean ministers 203
Operation ‘Orchard’, and
363-4

termination of nuclear weapons
programme 365-7
threat of anticipatory action 330,
333-4
USS Pueblo incident 187
Norway
Definition of Aggression 1974, and
132, 297, 300
proposals on use of force 61
submarine incidents 196
nuclear weapons
anticipatory self-defence, and 257,
527-8
development as imminent threat
360-2
intelligence on programmes 362-3
need for avoidance of military
escalation 262
Non-Proliferation Treaty 365-7
pre-emptive self-defence 358-9
termination of programmes 365-7
Nuremburg Military Tribunal,
acceptance of legality of
anticipatory self-defence
256-7

Oil Platforms judgment

‘accumulation of events’ doctrine,
and 173-4

animus aggressionis 162-3

armed attack against merchant ship
207-9

collective self-defence 90-1

critique 142-3

de minimis threshold, and 142

immediacy 100

inherent right of self-defence 200,
520

Iran’s claims 207-9

prevention of further attacks 105-6,
210-11

proportionality 110, 111, 113-14

protection of neutral vessels 212-13

self-defence as last resort 98

targeting 109-10

US claims 153, 207-9

Oman, Osiraq nuclear reactor strike,

and 285-6
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on-the-spot measures
Definition of Aggression 1974 209
Dinstein’s classification 181
interceptive self-defence viii,
346-67
merchant vessels 209
Operation ‘Phoenix’ see Colombia
opinio iuris
acceptance of Article 2(4) as
peremptory norm 25-6
customary law and practice, and vii,
29-51
element of custom, as 29-30
non-State actors, as to 404-5
shift as to pre-emptive self-defence
341-2
source for interpretation, as 2-3, 4,
513-14
State’s statements on anticipatory
self-defence as 334
study methodology, in vii, 6
UN Charter as ‘negative’ 14-15
UNGA resolutions as 49-51
Organization of American States
(OAS)
Operations ‘Enduring Freedom’, and
436-7
Operation ‘Phoenix’, and 463-4
Osiraq nuclear reactor strike
international attitudes to lawfulness
285-6
international response 284-5
Israeli justification 280-1
Israel’s reliance on preventive self-
defence justification
283-4
overview viii, 280-7
precedent for anticipatory self-
defence, as 282-3
rejection of pre-emptive self-defence
claim 287, 358-9
UNSC debate 281-2

Pact of Paris 1928 (Kellogg-Briand
Pact)
customary law and practice, as
11-12
self-defence provision 54

573

Pakistan

border incidents 156

Definition of Aggression 1974, and
300-2

Friendly Relations Declaration 1970,
and 390

Kashmir dispute 77-8, 80-1, 287-8,
512

Osiraq nuclear reactor strike, and
285-6

rejection of pre-emptive self-defence
339

Palestinian Wall advisory opinion

critique 475-8

findings 473

overview ix, 473-8

self-defence argument finding
473-5

separate opinions 475

Panama

Definition of Aggression 1974,
and 297
US operation 222-4

peace and security

maintenance or restoration of see
‘until clause’

measures to ensure greater 546

multilateralism as means to greater
550

post-Cold War threats 548

peaceful means, use of

diplomacy vii, 95-8

prevention of attacks by non-
State actors 505-6,
509-10

Pearl Harbour attack

anticipatory self-defence,
hypothetical use 254

compared to 9/11 attacks 250

possible self-defence against
355-6

peremptory norms

conflicts see conflict of laws

listing of 25

non-recognition of situations
created by breach of 26

‘permissive’ environment for NEOs

245-6
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personnel aspect of armed attack
requirement (ratione
personae) see also non-State
actors
content of chapter 368-9
criteria for new threshold ix,
489-510
modification of primary or
secondary rules ix, 489-93
question of who must attack come
from 368
scope 3
scope of analysis ix, 368-9
summary of analysis ix, 528-32
whether new threshold 486-7
Philippines, Osiraq nuclear reactor
strike, and 285, 286
physical force, meaning of force
restricted to 55-6
‘pin prick attacks’
accumulation see ‘accumulation of
events’ doctrine
response to 115, 116
Poland, Belgian intervention in the
Congo, and 218-20, 241, 244-5
Portugal
allegations against Senegal 401
Goa dispute 118-19
mercenary attack on DRC, and
405-6
operations against non-State actors
ix, 399-405
Samine attack in Senegal 171
positivist method of analysis,
application of 511-12
pre-emptive self-defence
academic support for viii, 324-7
borderline cases see exceptions to
prohibition below
burden of evidence 265-6
compatibility with UN Charter
266-7
dangers of accepting broader right of
357-8
dividing line with interceptive self-
defence 265
exceptions to prohibition
declarations of war 344-5

interceptive self-defence see
interceptive self-defence
necessity standard, and viii, 342-3
overview viii, 342-67
possible exceptions viii, 343-6
presence of forces continuing
beyond agreed timescale
343-4
protection of nationals 346
scope of analysis 342
imminent threats, and 287
interceptive self-defence
distinguished 265-7, 347,
524-5
nuclear weapons 358-9
preventive self-defence
distinguished 524-5
rejection 287, 339
shift in opinio iuris 341-2
shifts in approaches to viii, 318-42
Six Day War as closest example
356-7
State support viii, 330-42
strategic level
interceptive self-defence
distinguished 356
overview viii, 355-67
terminological time frame 253-4
time frame 265-6
use of term 252-3
WMDs 358-9, 527-8
pre-existing custom see custom
prevention of further attacks
anticipatory self-defence 290-1
necessity standard 102-8
Oil Platforms judgment 210-11
Prevention of Genocide case
‘complete dependence’ issue 409
‘effective control’ threshold
412-13
imputability to State ruling 491-3
preventive self-defence
majority academic opinion
against 322
pre-emptive self-defence
distinguished 524-5
rebuttal of viii, 322-4
rejection 286, 287, 329-30, 336-8
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rejection by international lawyers
322
shifts in approaches to viii, 318-42
State support viii, 330-42
terminological time frame 254
US NSS, and see National Security
Strategy (NSS)
use of term 252-3
‘primary’ law
Article 51 as 490
meaning 489
priority (first use) principle
animus aggressionis, and 158
anticipatory self-defence 294, 299
debate over 132-3, 158-9
factors 160-1
objections 294-6
presumption of aggression 160
provision 159-60
rebuttal of presumption of
aggression 160
private conduct see non-State actors
private ships, forcible action against
198
proportionality standard
academic interest 94-5
‘accumulation of events’ doctrine,
and 170-1, 175
anticipatory self-defence 279-80
application 460-1, 518, 519
armed attack criterion, and 3
assessment vii, 116-23
authority 91-2
case-by-case determination 520
controversy 92-4
distinction of self-defence within

and against a State, and 496

duration of action 119-21
Fourth Special Committee
negotiations 133
geographical aspect 118-19
less grave uses of force 141
military aircraft 192-3
naval vessels 194-5
necessity standard linked 123-5
non-State actors, as to 487, 509
opposition to 92-3, 94
overview vii, 91-123

part of customary right of self-
defence, as 8

quantitative vs. functional approach
vii, 110-16

range of targets aspect 121-3

small-scale attacks 157

weapons types as factor 123

reactive self-defence

anticipatory self-defence
distinguished 251-2
terminological time frame 253

Red Crusader incident 209
reporting obligation

compliance over small-scale
incidents 73-4

existence in customary law and
practice 8

failure to report and legality of
measures 71-2, 517

mandatory nature 69-70

observance 72

over-reporting 72

overview vii, 68-74

purpose 68

strengthening 545-6

text 68

whether norm creating 69

whether substantive or procedural
70,72

request for assistance, right to make

87-91

‘restrictionist’ views

abandonment 325

anticipatory self-defence viii,
258-62, 263-4, 265-6

Article 51 and customary right, as to
514-15

dominance 325

Nicaragua judgment 9-10

summary of argument with ‘counter-
restrictionists’ 514-15

Rhodesia, operations against non-State

actors ix, 399-405

Rules of Engagement (ROEs)

aircraft 191-2
hostile intent, and 166
merchant vessels, attacks on 206
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Rules of Engagement (ROEs) (cont.)
national self-defence and unit self-
defence distinguished 180
openness and public debate 548
‘unit self-defence’ 350-1
Russia
Afghanistan operations 428
Chechen rebels, and 444-5
claims to right of pre-emptive strike
330, 334-5
Georgia operations
Georgian claims 359-60
international response 360-2
overview 357-8
protection of nationals 232-3
Russian claims 358-9
intervention in Iraq, and 312, 313
Israeli operation against Syria, and
448-9
Rwandan operations against Hutu
insurgents
escalation of conflict with DRC
533-4
international response 467-8
overview 466-8
rejection of Rwandan claims 433
Rwandan claims 466-7

Saint Vincent and the Grenadines, M/V
Saiga case 198-9
‘secondary’ law
Article 51 as 490
meaning 489
security and peace, maintenance or
restoration of see ‘until
clause’
security strategies
preventive deployment 330-1
revision ix, 2, 41-2, 443-7
self-defence see also collective self-
defence
anticipatory see anticipatory self-
defence
armed attack requirement 51 UN
Charter see Article
armed reprisals distinguished 183
Article 51 right see Article 51 UN
Charter

clarification in definition of armed
attack 536

conditions other than armed attack
vii, 68-125

customary boundaries ix, 511-35

customary right see customary right
of self-defence

danger of escalation ix, 532-5

de minimis threshold see de minimis
threshold

‘defensive armed reprisals’ 107-8

definition of aggression detached
from 537

dichotomy of legal and military
frameworks 179-80

differentiated application of
parameters 180-1

Dinstein’s classification see
Dinstein’s classification

distinction between premeditated
and spontaneous action
100-2

divergent frameworks see use of
force (Ius ad Bellum)

effect of restrictive meaning 60

elements of evidentiary norm
177-8

equation with gravity of armed
attack 110, 111

forcible acts not triggering right of,
armed attacks distinguished
139

immediacy vii, 99-108

inherent right see inherent right of
self-defence

interlinking of aspects 4-5

isolated attacks of short duration 102

large-scale attacks, against 151-2

last resort, as vii, 95-8

national self-defence and unit self-
defence distinguished 180

necessity standard see necessity
standard

preconditions other than armed
attack ix, 517-20

preconditions, scope of analysis
vii, 53

pre-UN Charter vii, 53-5
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prevention of further attacks see Shultz doctrine

prevention of further attacks adoption 421-2
proportionality standard see application 424-5

proportionality standard expression 423
reliable information as basis for genesis 422

action 427-8 interpretation of Charter law, as
reporting obligation see reporting 422-3

obligation
small-scale attacks see small-scale
attacks
against a State and within a State,
distinction 368
attacks on infrastructure of other
State 495
attacks on terrorists and bases 494
distinction made 493-4
necessity and proportionality, and
496
Operation ‘Enduring Freedom’ as
example 495-6
overview ix, 493-6
support for distinction 494
suspension see ‘until clause’
targeting vii, 108-10
temporary measure, as 57-8
‘until clause’ see ‘until clause’
self-determination
‘accumulation of events’ doctrine,
and 171
affirmation of right to armed
struggle 419-20
Definition of Aggression 1974 see
Definition of Aggression
Friendly Relations Declaration
1970 see Friendly Relations
Declaration
right to use force against colonial
occupation 403-4
support for legality of use of force
390-1
UNSC resolutions supporting
403-4
use of force, and ix, 390-4
Senegal
Guinea-Bissau dispute 428
Portuguese allegations against 401
Portuguese attack on Samine 171
Seychelles, mercenary attack 405-6

overview ix, 421-8
publication 422-3
Sierra Leone
border tensions 429
Osiraq nuclear reactor strike, and
285-6
Singapore, support for pre-emptive
self-defence 332-3
Six Day War
arguments against precedential
impact 274-8
closest example of pre-emptive self-
defence, as 356-7
course of war 272-3
international response 278-9
overview viii, 272-80
precedent for anticipatory self-
defence, as 272, 274,
279-80
prior armed attack, as 274-8
rejection of pre-emptive self-
defence, as 287
response to blockade, as 276-7
UNSC debate 273-4
skirmishes see small-scale attacks
Slovenia, protection of nationals, and
237-8
Small-scale attacks
accumulation see ‘accumulation of
events’ doctrine
animus aggressionis, and 166-8,
192-3
application of parameters for
analysis 178
armed attacks, as 155, 156
border incidents 155
clandestine presence of
ununiformed agents 185-6
consistency of applicable legal
parameters for responses 198
danger of escalation as to 532
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Small-scale attacks (cont.)
examples where self-defence invoked
187
graduated response to
generally 190
land incursions 190-1
naval vessels 194-5
submarines 195-8
trespassing military aircraft 191-2
gravity 189-90
hostile intent 189-90
‘hot pursuit agreements’ 187-9
inclusion in Charter provisions 184-7
infringement of sovereignty 184-7
isolated attacks of short duration 102
law enforcement response 185-6
necessity standard 157
no automatic exemption for 157
overview viii, 184-99
‘pin prick attacks’, response to 115,
116
proportionality of response 193-4
proportionality standard 157
proportionate lethal force 194-5
qualifying as use of force 185-6
scope of analysis 184
skirmishes 155
spontaneous reactions to attacks 157
unlawfulness requirement 187-9
Somalia
Ethiopian operation see Ethiopia
French anti-piracy operations, 188
South Africa
allegations of foreign support for
SWAPO 401
Friendly Relations Declaration 1970,
and 391-2
intervention in Iraq, and 317
Lesotho raid 103, 403
mercenary attack on Seychelles, and
405-6
operations against non-State actors
ix, 399-405
termination of nuclear weapons
programme 365-7
South Korea
alleged assassination of ministers by
North Korea 203

INDEX

shooting down of airliner by USSR
198-9

support for pre-emptive self-defence
332-3

sovereignty

infringement by small-scale attacks
184-7

inviolability as fundamental
international law

488-9
Spain
Definition of Aggression 1974, and
300-2

Madrid bombings 502
Osiraq nuclear reactor strike, and
285
spontaneous reactions to attacks
gravity of incident 154
small-scale attacks 157
‘State’, use of term 16
‘state of necessity’
applications 380-2
customary law and practice, as
379-80, 515-16
responses to actions by non-State
actors, as to 379-80
State practice see customary law and
practice
States see specific countries
acceptance of Article 2(4) as
peremptory norm 25
acknowledgement of private conduct
as own 413-14
actions see exceptional measures
all State organs contributing to
formation of customary law
43-4
analysis of content of statements on
anticipatory self-defence
334-6
atttributability of private conduct to
408-9
balance of security with sovereignty
and territorial integrity
487-8
balance of State security with
sovereignty and territorial
integrity 532
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distinction of self-defence within Suez crisis
and against a State see self- action against fedayeen
defence international response 96,
‘due diligence rule’ as to 374-5 114, 170
echoing of ‘Bush doctrine’ 330-1, Israeli claims 276-7, 394-6, 495
333-4 diplomacy, use of 96
external manifestations, attacks effectiveness of UNSC resolutions 82
against see external proportionality 114, 170
manifestations of the State, protection of nationals doctrine
attacks against 216-17
failing States and non-State actors ix, ~ ‘Sun’, Operation see Turkey
419-510 Sweden
imputability see imputability to State Definition of Aggression 1974, and
inconsistent conduct see 300-2
inconsistent conduct Osiraq nuclear reactor strike, and
inherent right of self-defence vested 284-5
in 58-60 Soviet submarine incident 195-6
non-State actors, and see non-State  Switzerland, support for pre-emptive
actors self-defence 332-3
prerogative to judge adequacy of Syria
UNSC measures 82 Definition of Aggression 1974, and
sovereignty see sovereignty 344-5
support for pre-emptive and Israeli airstrike see Israel
preventive self-defence viii, Israeli operation vii, 53-5 see Israel
330-42 Lake Tiberias incident 170-1
study Operation ‘Orchard’ 363-4
application of positivist method of rejection of pre-emptive self-defence
analysis 511-12 340-1
focus 3 self-determination, and 420
limitations ix, 3-4, 511-14 Six Day War see Six Day War
methodology support for legality of use of force
content of chapter vii, 6-7 against colonialism 391
scope of analysis vii, 6-7
opinio iuris as evidence 513-14 Tadic¢ case, ‘effective control’ threshold
quest for custom vii, 6 410-13
scope 3 Tajikstan, Afghanistan operations 428
submarines Taleban, operations against see Al

lawful use of force against 197-8
unlawful intrusions by 195-7
subsequent developments in law, treaty
interpretation, and 21-2
‘substantial involvement’ see non-State
actors
Sudan
Eritrea dispute 428-9
Six Day War, and 279
US attacks on Al Qaeda see Al
Qaeda, attacks on

Qaeda, attacks on
Tanzania
Burundi dispute 429
intervention in Iraq, and 317
targeting
necessity standard vii, 108-10
proportionality of range of targets
121-3
Tehran Embassy case
‘due diligence rule’, and 375
imputability to State ruling 491-3
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Tehran Embassy case (cont.)
international response 225-6
labelling as ‘armed attack’ 201

territorial acquisition by force, non-

recognition 26

territorial incursions
choice of actions against 348-9
continuum of measures against

348
hostile intent
case-by-case determination 350
detection of 349
scope 349-50
measures short of force 349
overview viii, 347-50
ratione temporis dimension
347-8

terrorism
authorization of force against 443
civilians as targets of 498
increased threat from use of modern

technology 368-9
irrelevance of ‘terrorist’ label ix,
496-9, 532
legal definition 497-8
more flexible approach to 428
non-combatants as targets of 498
non-State actors ix, 419-510
notion of self-defence against 499
special regime as to 496-7
‘state of necessity’ as to operations
against 380-2
State practice as to recognition of
terrorist groups 498-9

Thailand
border incidents 156
Cambodia evacuation 232

threshold level of attack see de minimis

threshold

time taken for practice to become

customary 47-9
timing aspect of armed attack

requirement (ratione
temporis) see also
anticipatory self-defence

key concepts 524-5

scope 3

scope of analysis viii, 250-4

sliding scale of interpretation and
modification, and 28-9
summary of analysis ix, 524-8
timing aspects of interpretation
ICJ 21
subsequent developments in law
21-2
VCLT 20
Tokyo Military Tribunal, acceptance of
legality of anticipatory self-
defence 256-7
Tunkin incident 71, 104, 154
account of incident 352
UK reaction 174-5, 523
‘unit self-defence’, as example of
351-2
treaty law
‘Baxter paradox’ 17
conflicts see conflict of laws
customary rules, as 17-18
derogation see derogation
hierarchy with customary law and
practice 12-13
interpretation see interpretation
modification
division from interpretation 23
draft VCLT 23-4
evidentiary standard 29
exceptional measure, as 24
interpretation distinguished 22
overview vii, 22-9
sliding scale with interpretation
28-9
overlap with customary law and
practice 7-8
void treaties 13
Tunisia
Belgian intervention in the Congo,
and 218-20, 241, 244-5
French operations 344, 399
Israeli airstrike 114-15, 402, 404,

423-4
Turkey
Definition of Aggression 1974, and
160, 387

Kurdish operations
analysis 433, 459
background 429-31

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org
http://www.cambridge.org
http://www.cambridge.org/9780521766647

Cambridge University Press

978-0-521-76664-7 - ‘Armed Attack’ and Article 51 of the UN Charter: Evolutions in
Customary Law and Practice

Tom Ruys

Index

More information

INDEX 581

danger of escalation 533
‘hot pursuit’ operation 457-8
immediacy 101
increased Kurdish activity 457
international response 71, 431-2,
459-60, 512
launch of ‘Operation Sun’ 458
link between Kurds and Iraq
461-2
overview ix, 457-62
proportionality 119, 120-1, 460-1
targeting 109
Turkish claims 429-31, 458
rejection of pre-emptive self-defence
339
types of act aspect of armed attack
requirement (ratione
materiae)
Dinstein’s classification see
Dinstein’s classification
scope 3
scope of analysis viii, 126-7
summary of analysis ix, 520-4

U-2 incident 164
Uganda
Congo (DRC) dispute see DRC v
Uganda
Entebbe operation see Entebbe
operation
intervention in Iraq, and 316
support for pre-emptive self-defence
332-3
Ukraine, termination of nuclear
weapons programme 365-7
‘uncertain’ environment for NEOs
245-6
unilateral recourse to force
meaning 3
study limitations 3
‘unit self-defence’
against demonstrated hostile intent
350-1
cautious approach to customary
practice 355
evidence in State practice 351
overview viii, 350-5
ROEs as to 350-1

United Arab Republic (UAR), self-
determination, and 403
United Kingdom (UK)
assistance to Jordan 88, 396-8
attacks on Al Qaeda see Al Qaeda,
attacks on
Belgian intervention in the Congo,
and 218-20, 241, 244-5
Caroline incident see Caroline
incident
Corfu Channel case see Corfu
Channel case
Definition of Aggression 1974, and
135, 136, 296, 299-302, 345
dominance of ‘counter-restrictionist’
views 325
Draft Articles on State
Responsibility, and 304-5
Falklands War see Falklands War
Friendly Relations Declaration 1970,
and 391-2
intervention in Iraq, and 312, 313,
314-15
Israeli operation against Syria, and
448-9
London bombings 502
NEO doctrine 246
Osiraq nuclear reactor strike, and
285-6
proposals on use of force 65
reaction to uses of force by USA 40
Red Crusader incident 209
rejection of preventive self-defence
322,337
Suez Canal dispute 1951, and 290
Suez crisis see Suez crisis
Tonkin incident, and 174-5, 523
Turkish operations in Iraq, and 431-
2, 459-60
US operations against Libya, and 425
Yemen Harib Fort action see Harib
Fort action
United Nations Charter see also Article
2(4) UN Charter; Article 51
UN Charter
abandonment of Charter regime
549-50
application to non-Members 15
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United Nations Charter (cont.)
capability for evolution vii, 6
commitment to compliance 550
Conference on International
Organization 60-1

continuing validity of Charter
regime 550

custom, and vii, 7-29

customary status 15-16

departure from pre-existing custom,
as 11-12

division of preparatory work 61

incompatible custom

continued application to non-
Members 14-15
removal of 12-13, 18

ius cogens, as 24-6

‘negative’ opinio iuris, as 14-15

non-Member States, and see non-
Member States

pre-existing custom, and vii, 7-19

preparatory works and
interpretation of Article
51 see Article 51 UN Charter

primacy of obligations 13

self-defence prior to vii, 53-5

terminology relating to use of force

127
whole of use of force regulation, as
7-8, 19, 22

United Nations Convention on the Law
of the Sea (UNCLOS)
forcible action against private ships
198
graduated response to incursions by
warships 194
‘hot pursuit’, as to 378
‘innocent passage’ by warships
188-9
unlawful intrusions by submarines
195-7
Definition of Aggression see also
United Nations General
Assembly (UNGA) 1974
legal weight of responses to use of
force 39-40
non-recognition of forcible
territorial acquisition 26

resolutions affirming applicability of
Charter to all States 16-17
resolutions as custom 49-51

United Nations Security Council

(UNSC)

enforcement powers 57

fairness as to special position of 548

intervention in Iraq, and see Iraq

legal weight of responses to use of
force 39-40

need for appropriate condemnation
of aggression 546

primary competence 49

reporting obligation see reporting
obligation

resolutions as custom 49

resolutions supporting self-
determination 403-4

‘until clause’, use of see ‘until clause’

United States (US)

9/11 attacks see 9/11 attacks

Afghanistan operations see
Afghanistan

Afghanistan-Pakistan tension,
and see Afghanistan

aircraft losses to Soviet fighters 351

acknowledgement of customary
status of Article 2(4) 16

attacks on Al Qaeda see Al Qaeda,
attacks on

Belgian intervention in the Congo,
and 220

‘Bush doctrine’ see ‘Bush doctrine’

Bush, George, assassination attempt
202-3

Caroline incident see Caroline
incident

claims of right of self-defence against
terrorism 443

Cuban missile crisis see Cuban
missile crisis

Definition of Aggression 1974, and
125, 135, 150, 151, 384,
386, 394

diplomatic papers as interpretative
source 64-5

dominance of ‘counter-restrictionist’
views 325
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Dominican Republic operation 115,
119-20, 220-2

drafting of Article 51, and 64

Friendly Relations Declaration 1970,
and 391-2

Grenada operation 120, 222-4

Gulf of Sidra incident see Gulf of
Sidra incident

ILC Draft Articles on State
Responsibility, and 304-5

intervention in Afghanistan see
Afghanistan

Iran embassy occupation see Tehran
Embassy case

Iranian airliner incident see USS
Vincennes incident

Iraq operations see Iraq

Israeli operation against Syria, and
448-9

Israeli raid on Tunis, and 172,
423-4

Kurdish operations by Turkey, and
120-1, 512

Lebanon, and see Lebanon

Libya operations see Libya

Mayaguez incident 211, 224-5

National Security Strategy (NSS),
US see National Security
Strategy (NSS)

Nicaragua judgment, and see
Nicaragua judgment

Oil Platforms judgment see Oil
Platforms judgment

Operation ‘Phoenix’, and 463-4

Panama operation 222-4

Pearl Harbour attack see Pearl
Harbour attack

protection of neutral vessels 211-12

rejection of preventive self-defence
337-8

response to attacks on embassies
152, 512

ROE 180, 206

Shultz doctrine see Shultz doctrine

Suez Canal incident 165

Tehran Embassy occupation see
Tehran Embassy case

Tunkin incident see Tunkin incident

Turkish operations in Iraq, and
431-2, 459-60
U-2 incident 164
USS Cole attack 501-2
USS Pueblo incident 187
USS Vincennes incident see USS
Vincennes incident
‘Vandenberg reservation’ 7
Vietnam operations 398-9
Yugoslavia operations 165, 187,
192-4
‘until clause’
available practice 517-18
drafting 74
interpretation issues 75
meaning of ‘measures necessary’
75-81
more frequent use 75
overview vii, 74-83
peace and security, drafting of
reference 77
practicality 74-5
scope of ‘necessary measures’ 78
suspension of self-defence
concrete measures taken, when
79-80
decision on whether measures
adequate 81-3
enforcement measures and
provisional measures
distinguished 82-3
measures effective, if 81-2
peace and security restored, when
77-8
UNSC action other than
enforcement, by 80-1
UNSC aware of situation, when
75-6
UNSC resolution, by 76-7
ununiformed agents, clandestine
presence of 185-6
Uruguay, Definition of Aggression
1974, and 344-5,
384-5
use of force (Ius ad Bellum)
clarification by ICJ 513
danger of escalation ix,
532-5
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use of force (Ius ad Bellum), law of see
also unilateral recourse to
force
9/11, and see 9/11 attacks
acts constituting use of force,
question of 516-17
compliance pull
benefit from definition of armed
attack 545
commitment to compliance 550
strengthening ix, 545-50
strengthening sanctions and
incentives 547-8
divergent frameworks
‘counter-restrictionist’ views 10-11
existence 515
grounds for claim of 11
Nicaragua judgment 8-9
‘restrictionist’ views 9-10
unsustainability of idea 19
evolution as State-driven process 4
exceptions to prohibition see
exceptional measures
gravity of forms of see gravity of
forms of use of force
gravity threshold see de minimis
threshold
implied erosion of ‘compliance
pull’ 4
inconsistent conduct see
inconsistent conduct
interpretation see interpretation
lack of hostile intent 165
limitations of previous studies vii, 6
‘most grave’ forms see gravity of
forms of use of force
naval law enforcement distinguished
209
Nicaragua judgment see Nicaragua
judgment
presuppositions for development of
law 34
prohibition not confined to force
directed against State’s
territory or independence
56-7
self-determination see self-
determination

study focus on process of change in
law vii, 6
study limitations 3-4
theoretical debates 42-3
UN Charter terminology 127
USS Cole attack 501-2
USS Pueblo incident 187
USS Vincennes incident 291
account of incident 256-7
ICAO investigation viii, 258-62
ICJ proceedings 258-9
interceptive self-defence, as example
of 256-7
international response 257
USSR
Belgian intervention in the Congo,
and 218-20, 241, 244-5
Cuban missile crisis see Cuban
missile crisis
Definition of Aggression 1974, and
131-2, 160, 2334, 344-5,
385, 388
Friendly Relations Declaration 1970,
and 391
Korean airliner incident 198-9
military interventions by 88, 90-1
opposition to proportionality
standard 92-3, 94
policy for submarine incidents 196
priority (first use) principle,
proposal see priority (first
use) principle
protection of nationals, and 218
shooting down of US aircraft 351
Six Day War, and 274, 278
submarine incident in Japanese
waters 189-90
submarine incident in Swedish
waters 195-6
US intervention in Dominica,
and 221

‘Vandenberg reservation’, Nicaragua
judgment, and 7, 8-9
Venezuela
contributions to debates 269
Operation ‘Phoenix’, and see
Colombia
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Vienna Convention on the Law of
Treaties 1969 (VCLT)
conflict of laws provisions 13
ius cogens concept, on 24-6
modification of treaties 23-4, 27-8
treaty interpretation, on 19-22
Vietnam
call for assistance 88
rejection of pre-emptive self-defence
340-1
Tunkin incident see Tunkin incident
US operations 398-9

Waldock’s cumulative conditions for
protection of overseas
nationals 213-14
war
declarations as acts of aggression 133
Dinstein’s classification see
Dinstein’s classification
meaning 55
weaponry see also nuclear weapons
increased threat from advanced
weapons 257
weapons of mass destruction
(WMDs) see also nuclear
weapons
pre-emptive self-defence 358-9,
527-8
proper response to proliferation
365-7

search for evidence 362-3
threat to international peace and
security, as 359-60
Webster formula
acceptance 255-6
application 250
critique 265
World Summit vii, 55-60
non-State actors, and 446-7
Outcome Document statements 2-3

Yemen
attacks on Al Qaeda see Al Qaeda,
attacks on
Harib Fort action see Harib Fort
action
intervention in Iraq, and 317
Yugoslavia
Definition of Aggression 1974, and
134
Prevention of Genocide case see
Prevention of Genocide case
Osiraq nuclear reactor strike, and
285
Six Day War, and 279
Suez crisis, and 395
Tadi¢ case see Tadi¢ case
US operations 165, 187, 192-4

Zambia, alleged support for SWAPO
401
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