
       I N D E X 

      AALCC model BITs (1984)      96–97  
   Abs–Shawcross Draft  Convention on 

Investments Abroad (1959)  
 see also   OECD Draft  Convention 

on the Protection of Foreign 
Property (1967) 

  [model] BITs and     40  ,   92  
  OECD Draft  Convention (1967) and   

  35–36  
  umbrella clause and     92   

   admissibility and jurisdiction 
distinguished      164–65 

  jurisprudence     165   n165   
   admissibility requirements, 

applicability of MFN 
treatment/clauses      151–52  , 
  152–63 

 see also   dispute settlement, 
applicability of MFN 
treatment/clauses ; 
   exhaustion of local remedies 
obligation ;    public policy 
exceptions (applicability of 
MFN treatment to dispute 
settlement) 

  cherry-picking     156–60  
  competitive advantage theory and   

  159  ,   160  ,   189–90  
  consultation or negotiation/

exhaustion of alternative 
methods obligation     152–53  

  dispute settlement provisions as 
principles of international 
investment law     152–53  

  facilitation of amicable settlement 
and     152–53  

  transaction costs and     189–90  
  treaty-shopping     161  ,   165–66  
  waiting period     152–56    ,   160–61  , 

  193–95   
   admissibility requirements, 

applicability of MFN 
treatment/clauses, 
jurisprudence  

   AWG      160–61  ,   162–63  
   Camuzzi      160–61  
   Gas Natural      160–61  ,   161–62  
   Maff ezini      153–56  ,   158  ,   160  
   National Grid      160–61  
   Rights of US Nationals in Morocco    

  128   n19  
   Siemens      156–60      ,   168  ,   178–81  
   Suez InterAguas      160–61  ,   162–63  
   Suez Vivendi      160–61  ,   162–63   

   agricultural subsidies      59–60  
   aliens, rights  

 see also   standard of treatment of 
alien (with particular reference 
to foreign investment) 

  establishment     26  
  property, acquisition     26   

   amicus curiae      259   n52  
   annulment of arbitral award (ICSID)    

  46–47  ,   288 
   ad hoc  Committee, appointment 

and role     254  
  grounds     254  
  limitations on     254  
  State infl uence over     254   

   anti-dumping and countervailing 
duties , developing countries 
and     59  

410
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I n dex 411

   APEC      42–43  
   appeals mechanism, proposal for    

  104–05  ,   288   n35  ,   374  
   applicable law:    see   investment treaty 

arbitration  
   arbitral awards:    see   annulment of 

arbitral award (ICSID)  ;   fi nality 
of arbitral awards (including 
right to challenge / review 
of award)  ;   recognition and 
enforcement of arbitral awards  

   arbitrariness, freedom from      79–80  
   arbitration:    see   ICSID arbitration  ; 

  investment treaty arbitration  ; 
  norm-creating role of arbitral 
tribunal  ;   tribunal–State 
relationship, rebalancing  

   arbitrators, number and appointment    
  252–53  ,   287–88  ,   293  

   Argentina , MAI (1998) and     55   n159  
   ASEAN      42–43  
   Asia , BITs and     41–42  
   Asian-African Legal Consultative 

Committee:    see   AALCC model 
BITs (1984)   

    balance of investor protection and 
other policy concerns      6–7  , 
  54–56    ,   57       n171  ,   377–78 

  theory of investment law principles 
and     18   

   balance of investor–host State 
interests, attempt to achieve      18  , 
  56–58    ,   63  ,   119  ,   365  ,   371     

  AALC model BITs     96–97  
  China and     102  
  globalization and       ,   7–8  ,   57–58  ,   119  , 

  371  ,   373  
  ideological tensions and         7–8  
  Transnational Corporations, UN 

Code of Conduct (1970)     96  
  World Bank Guidelines on the 

Treatment of Foreign Direct 
Investment (1992) and     97–98   

   balance of power      30–31 
  compliance with treaty obligations 

and     243–45  ,   247   

   balance of seller/buyer interests 
(international sale of goods 
treaties)      102   n130  

   banking sector crises  
  deregulation of international 

fi nancial markets and     113  
  examples of chain reactions     114  
  multilateral régime / uniform rules 

as solution     114  
  negative externalities and     113–14  
  race to the bottom and     113–14   

   bilateralism, preference for  
 see also   fragmentation risk ; 

   multilateralism as underlying 
force ;    preferential treatment ; 
   protectionism ;    uniformity 
(BITs provisions) 

  compliance with treaty obligations   
  244–49  ,   369  

  consensus, ease of achieving     19  , 
  261–62  

  as contribution to multilateralism   
  8–9  ,   14–15  ,   16  ,   63–64  ,   89  ,   363  

  fl exibility and     11–12  ,   88–89  ,   369  
  fragmentation of international 

investment law and     11      ,   12–13  , 
  15  ,   17–18  ,   293  ,   364  ,   368–69  

  as function of negotiating strength:  
 see   negotiating strength/
hegemony  ;   bilateralism/
multilateralism and  

  investor–State arbitration and     276  
  MFN treatment/clauses and     121–22  , 

  123  ,   142  
  post-1929     133  
  serial bilateralism     19  ,   99–100  
  specifi c reciprocity /  quid pro quo  

bargaining and     9–10  ,   65  , 
  88–89  ,   94–95  ,   101  ,   117–19      ,   120 

  interpretation of BITs and     278  , 
  320  ,   372–73  

  MFN clauses, eff ect     121–22  ,   125  , 
  150  ,   195–96  ,   363  ,   369  

  negotiating strength / hegemony 
and     15  ,   19  ,   362  

  private contracts compared   
  10–11  ,   13–14  ,   17   
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bilateralism, preference for (cont.)
  State consent / bilateral treaties as 

basis of international law and   
  362 

 see also   positivism   
   BITs, applicability  

  continuation of protection following 
termination     73–74  

  entry into force, relevance     73  
   inter partes  /  erga omnes  nature of 

obligations     198–200  ,      218   n55 , 
237,   239–40  ,     289   n37 

  third-party treaty as aid to 
interpretation and     295   

  multilateralization of obligations:  
 see   shareholder protection, 
multilateralization of BIT 
obligations  

  pre-establishment/admission of 
investment     73–74  ,   75  

   ratione materiae      71–72  ,   144–45 
 see also   investment as “every kind 

of asset owned or controlled, 
directly or indirectly”  

   ratione personae      73  ,   144–45  ,   198–200 
 see also   investor, defi nition ; 

   nationality link as requirement 
for jurisdiction/espousal of 
claims  

   ratione temporis      73–74  ,   145   
   BITs, arguments in favor of      106–07  , 

  119–20 
  attraction of investment     107  
  economic development and     42  , 

  43–44  ,   62–63  ,   68  ,   371–72  
  increased host State credibility     107  
  predictability and security of 

investment     14–15  ,   106  ,   119–20  , 
  364  

  replacement of inadequate domestic 
institutions     5–6  ,   106–07  , 
  119–20  ,   377–78   

   BITs, content  
 see also   uniformity (BITs provisions) 
  dispute settlement provisions     5  ,   47  , 

  66  ,   87–88  ,   106–07  ,   364  ,   368 
 see also   ICSID arbitration ; 

   investment treaty arbitration ; 
   investor’s right of action  

  equality of treatment / non-
discrimination principle and   
  20  ,   68  ,   76–78  ,   118  ,   119–20  ,   368    

  expropriation, protection against     5  , 
  66  ,   74–75  ,   81–84  ,   364  ,   368  

  fair and equitable treatment     5  ,   66  , 
  364  ,   368  

  FCN treaties compared     43–44  
  investment protection provisions   

  5  ,   61 
 see also   BITs, applicability 
  developing countries’ attitudes 

toward     101   
  investor rights:   see   investor rights 

(BITs provisions)  
  MFN treatment:   see   MFN 

treatment/clauses  
  multilateral investment protection 

treaties compared     19  ,   61  , 
  106–07  

  national treatment     5  ,   66  ,   68  ,   74–75  , 
  371–72  

  negotiating strength/hegemony, 
impact     19  ,   67  ,   89  ,   98–106  ,   262  , 
  370–72     

 see also   negotiating strength/
hegemony  

  object and purpose, uniformity     118  , 
  314  ,   359–60  

  preferential trade agreements 
compared     41–42  

  preferential treatment and     23–24  
  regional treaties compared     42–43  
  umbrella clauses:   see   umbrella 

clauses   
   BITs, history and development      40–42 

  Abs–Shawcross Draft  Convention 
on Investments Abroad (1959) 
and     40  

  Africa and     41–42  
  Asia and     41–42  
  BITs between developing countries 

(South–South BITs)     19  ,   24  ,   42  , 
  68  ,   93–98  ,   371 

 see also   South–South BITs  
  BITs between developing and 

developed countries     19  ,   24  ,   42  , 
  364  ,   371  

  changes in practice 
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I n dex 413

  China     102  
  as reversal of developed States’ 

policy towards investment 
protection, whether     105–06  

  US     103–06   
  constitutional function:   see 

  constitutional function of 
BITs / international investment 
law debt crisis (1980s) and 
  43–44  ,   62–63  

  developing countries attitude 
toward     23–24  ,   41–42  ,   371  

  geographical coverage     42  
  Germany and     40  ,   61  
  institutionalization of system and   

  17–19  
  Latin America and     41–42  
  MAI (1998) and     53–54  
  multilateralism, as functional 

substitute for     15–17      ,   24–25  , 
  40–41  ,   62–64  ,   69–70  ,   90  , 
  105–06      ,   117–20  ,   278  ,   280–81  , 
  360  ,   363      ,   368–69  

  OECD Draft  Convention (1967) 
and     39–40      ,   89  ,   118  

  proliferation     5  ,   19  ,   23  ,   41  ,   61  ,   288   n36  , 
  374–78  

  US and     41  ,   91       
   BITs, motivation for      40–41  ,   65–66  ,   91 

  capital-exporting/capital-importing 
States, objectives     65  ,   67  ,   68  

  creation of investment law 
institutions     17–19  

  customary international law, BITs 
as means of restoring to former 
role     91  

  State sovereignty and     12  ,   65  ,   100–01  , 
  102  ,   108–09  ,   119  ,   317–19  ,   371  , 
  377   

   BITs, procedural considerations  
  amendment/renegotiation, 

diffi  culties and limitations   
  261–62  ,   267–68  ,   275  

  consent to ICSID arbitration and   
  46  

  duration     73  ,   196  
  “fork in the road” clauses:   see   “fork 

in the road” clauses  
  as framework     66  

  interpretation:   see   interpretation of 
treaties (including in particular 
BITS and MFN clauses)  

  model BITs:   see   model BITs  
  termination, continuation of 

protection following     73  
  transaction costs of:   see   transaction 

costs  ;   of treaty negotiation   
   Brazil  

  BITs policy     102   n129  
  MAI (1998) and     55   n159   

   burden of proof , consent to 
jurisdiction and     177   

    Calvo Doctrine      27  ,   41–42  
   Canada , MAI (1998) and     54–55  
   Cancun Summit (2003)      59  
   capital-exporting/capital-importing 

States, relationship  
 see also   negotiating strength/

hegemony 
  bidirectionality of fl ows and     8  , 

  102–03  ,   119  ,   371  ,   372  
  BITs objectives and     65  ,   67  ,   68  ,   90–91  , 

  93  ,   369–70  
  blurring of distinction     42  ,   68  
  diff erences within groups     101  ,   102–03  
  ICSID Convention and     44–45  
  investment protection, attitudes 

towards     6–7  ,   8  ,   28  ,   32  ,   65  ,   101  
  ITO and     33  ,   52  
  MIGA Convention and     44–45  
  multilateralism and     20  ,   23–24  , 

  60–61  ,   98–99  ,   369–70  
  North–North BITs and     19  ,   102–03  
  OECD Draft  Convention (1967) and   

  38–39    
  South–South BITs and     95  
  UN Code of Conduct on 

Transnational Corporations 
(1977) and     96  

  WTO and     52  ,   60   
   Capital Movements and Invisible 

Transactions, OECD 
Committee      53–54  

   capital transfer, freedom of (BITs 
provisions)      74–75  ,   86–87  , 
  371–72 

  example     86  
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I n dex414

capital transfer, freedom of (BITs 
provisions) (cont.)

  rationale     75  ,   86  
  scope     87  
  uniformity     87   

   CARICOM      42–43  
   Chile , MAI (1998) and     55   n159  
   China  

  balance of investor–host State 
interests, attempt to achieve   
  102  

  BITs policy     102  ,   368–69  
  national treatment and     76    n28 ,   102   

   choice of forum:    see   forum selection 
clause  

   Chorzów Factory   principle of 
reparation for wrong (  restitutio 
in integrum  )      251–52  

   civil law practice  
  general clauses     266  ,   275  ,   336  ,   373–74  
  unity of law and     279–80   

   civil war risks , MIGA insurance     48  
   Cold War      34  ,   43–44  ,   62–63  
   COMESA      42–43  
   commercial arbitration and 

investment treaty-based 
arbitration distinguished    
  167–68      ,   168–70  ,   184  ,   186–87  , 
  193–95  ,   259  

   common law practice  
   stare decisis      279–80  ,   281–82  
  unity of law and     279–80   

   communications:    see   internet  ;   policy 
promotion  

   communist countries:    see   socialist/
communist countries  

   community interests:    see   international 
community concept  

   comparative advantage theory:    see 
  competitive advantage theory  

   compensation:    see   expropriation, 
standard of compensation  

   competitive advantage theory  
 see also   foreign investment/

outsourcing 
  associated risks     110–11  ,   112  
  as contribution to economic 

development     108–12  

  description of operation     109–10  
  effi  ciencies of size     111  ,   123  
  ICSID Convention (1965) and     241–42  
  investor–State arbitration and     258  
  level playing fi eld requirement     112  , 

  123  ,   241–42  ,   365–66  ,   371–72  
  mercantilism and     129–30  
  MFN treatment and     123  ,   129  , 

  132–33      ,   142  
  MFN treatment (dispute settlement 

provisions) and     159  ,   160  , 
  177–82  ,   189–90  ,   193  ,   365–66    

  multilateral investment treaties / 
uniform rules and     108–12  , 
  364–65  

  multilateralism as underlying force   
  112  

  resource allocation and     111  ,   142  , 
  193  ,   364–65  ,   365–66  

  transaction cost diff erentials, need 
to avoid     112   

   compliance with investment treaty 
obligations  

 see also   diplomatic protection ; 
   dispute settlement ; 
   enforcement of investment 
treaty obligations ;    ICSID 
arbitration ;    investment treaty 
arbitration 

  bilateralism, preference for     244–49  , 
  369  

   erga omnes  obligations 
   Barcelona Traction      197   n2  
  BITs:   see   BITs  ;   applicability  ;    inter 

partes / erga omnes  nature of 
obligations  

  European Convention on Human 
Rights (1950)     198   n4  

   inter partes  obligations 
distinguished     197–98   

  GATS II(1) and     183–84  
  institutionalization of system:   see 

  institutionalization of system  
   inter partes  nature of obligations 

(VCLT 34)    289   n37 ,   295     
  MFN treatment (dispute settlement 

provisions) and     178–81  ,   182–84   
  in absence of     183  ,   195   
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I n dex 415

  monitoring     260–61  
  multilateral treaties     197–98 

  bilateral treaties distinguished   
  197–98  

  as bundle of bilateral obligations   
  197   n2  ,   198   n5   

  multilateralization:   see 
  investment treaty arbitration, 
multilateralization and  

  negotiating strength/power and   
  243–45  ,   247  ,   253–54  ,   256–57  , 
  276  ,   366–67 

 see also   tribunal–State 
relationship, rebalancing  

  State responsibility and     182–83   
   concessions, licenses, authorizations 

or permits  
  cancellation/non-prolongation as 

indirect expropriation     83  
  as “investment”     72   

   consent to jurisdiction  
  BIT provisions as     46  ,   250  
  burden of proof, relevance     177  
  “clear and unmistakable” 

requirement     167–68  ,   184–87  , 
  193 

 see also   consent to jurisdiction, 
jurisprudence (“clear and 
unambiguous” requirement)  

  generalized nature / timelessness   
  250  ,   252  ,   288   n36  

  MFN treatment and     104  ,   105  ,   124  
  range of alternatives     87–88  
  socialist/communist countries     87–88  
  treaty and contract-based claims 

distinguished     85–86  ,   87–88  ,   165  
  withdrawal, exclusion     250  ,   252   

   consent to jurisdiction, applicability 
of MFN treatment/clauses    
  151–52  ,   163–73  ,   184–87 

  admissibility distinguished     164–65  
  BITs excluding specifi c dispute 

mechanisms and     164  
  BITs limiting consent to specifi c 

causes of action and     164  , 
  166–68  ,   168–70  ,  172–74   ,  195   

  in case of diff erent dispute 
settlement mechanisms     191–93 

   Anglo-Iranian Oil Company    
  192–93  

  fulfi llment of jurisdictional 
requirements in third-country 
treaty, need for     192–93  

   Leupold-Praesent      193   n255   
  commercial arbitration agreements 

compared     167–68      ,   168–70  ,   184  , 
  186–87  ,   193–95  

  confl icting jurisprudence     163–73  
  consent in third-country treaty as 

off er and     181  
  non-inclusion in agreed exceptions 

to MFN treatment, eff ect     172  
  parties’ intention, relevance     165–66  , 

  169–70      
  presumption against     167–68  
  stability of BIT and     169–70  
  treaty-shopping     165–66  ,   169–70  , 

  187–88   
   consent to jurisdiction, applicability 

of MFN treatment/clauses, 
jurisprudence  

   Anglo-Iranian Oil Company      192–93  
   Berschader      169–70  
   Leupold-Praesent      193   n255  
   Maff ezini      165–66  ,   167–68  ,   187–88  , 

  190–91  
   Plama      166–68  ,   184  ,   187–88  
   RosInvest Co      172–74  ,   187–88  , 

  348–49    
   Salini  distinguished     166  ,   348–49          
   Siemens  distinguished     168  
   Telenor      168–70  ,   187–88  
   Wintershall      171–72      
   Yaung Chi Oo Trading      145   n88  , 

  173   n215   
   consent to jurisdiction, jurisprudence 

(“clear and unambiguous” 
requirement)      186 

   Amco      184–87  
   AWG      186  
   Border and Transborder Armed 

Actions      185–86  
   Chorzów Factory      185–86  
   First Options of Chicago      184   n231  
   Fisheries Jurisdiction      185–86  
   Mondev      185  
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   Oil Platforms      186  
   Plama      186–87      ,   350–52  
   Rights of Minorities in Upper Silesia    

  185  
   Suez InterAguas      186  
   Suez Vivendi      186   

   constitutional function of BITs / 
international investment law    
  13–14  ,   17–19      ,   22  ,   66  ,   338  ,   373 

 see also   institutionalization of 
system 

  defi nition     13   n41  
  fair and equitable treatment 

provisions     77  ,   80  
   lex specialis  nature and     373  
  MFN clauses     76–77      ,   129  
   stare decisis /precedent and     358–60   

   control test  
 see also   investment as “every kind 

of asset owned or controlled, 
directly or indirectly” 

  expropriation and     214  
  nationality (corporation) and     221–23   

   control test, jurisprudence  
   Aguas del Tunari      224–26  
   Yaung Chi Oo Trading      223   n67   

   corporate structuring:    see   nationality 
(corporation)  ;   shareholder 
protection, nature and scope 
of claim, corporate structuring 
and  

   corporate veil:    see   piercing the 
corporate veil  

   costs , consistency of decisions relating 
to     341  

   countermeasures  
  ILC Draft  Articles on State 

Responsibility (2001)     220  , 
  242–43  

  multilateralization of BITs 
obligations and     219–20  , 
  243–44   

   cross-treaty coherence:    see 
  interpretation of treaties 
(including in particular BITS 
and MFN clauses)  ;   third-party 
treaties as aid  

   cultural industry        ,   54–55  
   currency transfer risks, MIGA 

insurance      48  
   customary international law  

  arbitral decisions, role in formation 
of     331   n156  

  BITs and 
  as means of restoring role     91  
  role in formation of     204   n19  , 

  273–75   
  diplomatic protection     211  ,   244–45  
  enforcement mechanisms     244–45  
  evolutionary nature     272–75  
  expropriation 

  as applicable law     84  ,   85–86  
  indirect, creeping or  de facto  

expropriation     105  
  standard of compensation     26–27   

  fair and equitable treatment     268–75  
  “genuine link” requirement     228  
  individuals as subjects of 

international law     245–46  
   lex specialis  and     204   n19  
  national treatment     26  
   opinio juris  and     139  ,   269  , 

  331   n156  
  shareholder protection     204   n19  
  standard of treatment of alien and   

  25  ,   79  ,   268–75  
  State responsibility and     85–86  , 

  251   n30  
  State sovereignty and     36–39  
  treaty interpretation     264  
  treaty provisions, interrelationship   

  140–41  ,   268–75 
  as independent sources     296   

  treaty provisions, interrelationship, 
jurisprudence 

   ADF      274  
   Military and Paramilitary 

Activities      296  
   Mondev      273–74  
   Myers      84   

  umbrella clauses and     85–86  ,   342  
  UNGA resolutions and     38   

   customs unions  
  MFN treatment/clauses     147–50 

  ILC Draft  Articles (1978)     138  ,   149     

consent to jurisdiction (cont.)
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I n dex 417

    damages  
   Chorzów Factory  principle of 

reparation for wrong ( restitutio 
in integrum ) and     251–52  

  effi  cient breach theory and     251–52  , 
  260–61  ,   373  

  as individual’s remedy     21–22  ,   250–52  
  multilateralization of compliance 

with treaty obligations and   
  21–22  ,   259  ,   373   

   debt crisis (1980s)      43–44  ,   62–63  
   decolonization, eff ect      32  ,   60–61  ,   

61–62  
   default/failure to appear, eff ect      250 

   AMT      250   n26  
   Bogdanov      250   n26   

   “denial of benefi ts” clauses      223  ,   230 
   Plama      223   n65  
   Tokios Tokelés      230   

   developing countries  
 see also   decolonization, eff ect ; 

   economic growth and 
development ;    negotiating 
strength/hegemony 

  agricultural subsidies and     59  
  anti-dumping and countervailing 

duties and     59  
  BITs, attitude towards     23–24  ,   41–42  , 

  98–106  
  BITs between (“South–South” BITs)   

  24  ,   42  ,   68  ,   93–98 
 see also   South–South BITs  

  changing attitudes     43–44  
  EU and     59–60  
  expropriation, justifi cation     35  ,   43–44  
  GATS and     51  
  ICSID Convention and     47  
  ITO and     33  
  MAI (1998) and     53  ,   55  ,   56  
  MFN agreements     49  
  multilateral investment treaties and   

  24  ,   32      ,   60–61  ,   61–62  ,   369–70  
  NGOs and     56   n164  
  pharmaceutical licensing and     59  
  “prompt, adequate and eff ective” 

compensation requirement, 
rejection     37  

  textile trade liberalization and     59  

  TRIMs and     50–51  
  US and     59–60  
  WTO and     52–53  ,   58–60 

  issues of interest to developing 
countries     59    

   diplomatic immunities , MFN 
treatment and     144–45  

   diplomatic protection  
 see also   individuals as subjects of 

international law 
  customary international law     211  , 

  244–45  
  distinction between companies and 

shareholders and     211  
  “espousal of claim” principle, 

consequences     248  
  exhaustion of local remedies 

obligation     152   n105  
  human rights law and     247   n17  , 

  248   n18  
  ICSID Convention, exclusion under   

  45–46  ,   253  
  ILC Draft  Articles on (2006)     211  , 

  228   n88  
  nationality requirements     203   n17  , 

  204   n19  ,   211  
  negotiating strength and     247  ,   257  
  obligation, whether     247  
  replacement by investor–State 

arbitration     21–22  ,   87  ,   242–43  
  State and investor interests 

distinguished     248–49  
  State’s rights/obligations 

  discretionary nature     247  
  political considerations and   

  248–49  ,   251  
  settlement, waiver or 

modifi cation of nationals’ 
rights by international 
agreement     248   

  structural defi ciencies     247–48  
  substantive and procedural 

considerations distinguished   
  247   n16   

   diplomatic protection, jurisprudence  
   Abbasi      247   n17  
   Barcelona Traction      203     n17  ,   204   n19  , 

  211  ,   228  ,   246  ,   247   n17  
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diplomatic protection, jurisprudence 
(cont.)

   Chorzów Factory      246  
   Diallo      211  
   Kaunda      247   n17  
   Mavrommatis      246  
   Nottebohm      228–29  ,   246  
   Panevezys-Saldutiskis Railway      246  
   Serbian Loans      246   

   dispute settlement  
 see also   countermeasures ; 

   diplomatic protection ;    forum 
selection clause ;    ICSID 
arbitration ;    investment treaty 
arbitration 

  BITs provisions     5  ,   47  ,   66  ,   75  ,   87–88  , 
  106–07  

  diplomatic channels and     242–43  
  institutionalization of system:   see 

  institutionalization of system  
  international provisions as 

replacement for inadequate 
domestic institutions     5–6  , 
  106–07  

  lump-sum payments     248  
  MAI (1998) and     56–57  
  proliferation of international 

tribunals, eff ects     283–84  , 
  288   n36  

  rationale     75  
  State sovereignty considerations   

  56–57  ,   108–09  ,   275  
  third-party procedure, value   

  250–51  ,   262   
   dispute settlement, applicability of 

MFN treatment/clauses      104  , 
  105  ,   124  ,   151–93 

  absence of international law 
prohibition     158  

  admissibility requirements:   see 
  admissibility requirements, 
applicability of MFN 
treatment/clauses, 
jurisprudence  ;   exhaustion of 
local remedies obligation  

  “any treatment” provision     158  
  broad language / interpretation of 

MFN clause     174–77  ,   193–95         

  in absence of provisions in  third-
country treaty     183  ,   195  

  alternative for and     191–93  ,   194–95  
  arguments in favor of     125–26  , 

  194–95  
  causes of action and     194–95  
  investors covered and     194–95   

  competitive advantage theory     159  , 
  160  ,   177–82  ,   181  ,   189–90  , 
  365–66    

  compliance with treaty obligations 
and:   see   compliance with 
investment treaty obligations  ; 
  MFN treatment (dispute 
settlement provisions) and  

  diff erent language / same meaning   
  152–53  

  dispute settlement provisions as 
principles of international 
investment law and     152–53  

   ejusdem generis  rule:   see    ejusdem 
generis  rule  

  jurisdictional requirements:  
 see   consent to jurisdiction, 
applicability of MFN 
treatment/clauses  

  multilateralization eff ect, arguments 
for     20  ,   160  ,   173–93 

 see also   consent to jurisdiction, 
applicability of MFN 
treatment/clauses ; 
   investment treaty arbitration, 
multilateralization and  

  national treatment compared   
  179–80  

  negative externalities, protection 
against     181–82  

  non-inclusion in agreed exceptions 
to MFN treatment, eff ect     158  , 
  172  ,   176–77  ,   331   n155  

  object and purpose of treaty, 
relevance     158  ,   180  

  parties’ intention, relevance     165–66  , 
  170  

  presumption against     167–68  
  presumption in favour of     161–62  
  promotion and protection of foreign 

investment and     180–81  
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I n dex 419

  public policy exception:   see   public 
policy exceptions (applicability 
of MFN treatment to dispute 
settlement)  

  as refl ection of bilateralism/
multilateralism dichotomy     125  , 
  195–96  

  separability of arbitration clauses 
and     167–68  

  transaction cost savings     181  , 
  189–90  ,   193  

  unconditional MFN treatment as 
norm and     159  

  US practice     104  ,   105  ,   152   n100  ,   196     
   Doha Round (2001)      58  
   domestic investors, protection of    

  220–21  ,   230–34  ,   372  
   domestic political considerations  

  failure of multilateral treaty 
negotiations and     55–56  

  foreign investment/outsourcing   
  102–03  

  investment treaty arbitration and   
  251       n28   

   drugs:    see   pharmaceutical licensing  
   dual nationality      192 

  ICSID Convention and     229  
  piercing the corporate veil and   

  223–24  ,   228–29  ,   237   
   dual nationality, jurisprudence  

   Case No. A/18  (Iran–US Tribunal)   
  228–29  

   Champion Trading      229  
   Nottebohm      228–29  ,   246   

   due process, right to      75  ,   371–72 
  expropriation, lawfulness and     83  , 

  371–72  
  fair and equitable treatment and   

  79–80  ,   264  ,   371–72  
  full protection and security     75  , 

  371–72    

    East–West confl ict , multilateral 
investment treaties, failure to 
conclude     62  ,   369–70  

   ECHR , ECHR and ICJ reservations 
on jurisdiction distinguished   
  297  

   economic conditions, impact on 
international investment law   

  1930s Depression and     31  ,   67   n6  ,   133  , 
  134    n51 ,   195 

  WWII     31  ,   67   n6  ,   133  ,   134   n51   
   economic cooperation  

  international peace and security, as 
protective force     116–17  ,   119–20  , 
  128–29  ,   134  ,   195  

  internationalization of economic 
regulation:   see   globalization  

  mercantilism and     25  
  within military alliances    

 116–17   
   economic growth and development  

  BITs and     42  ,   43–44  ,   62–63  ,   68  , 
  377–78  

  competitive advantage:   see 
  competitive advantage 
theory  ;   foreign investment / 
outsourcing  

  foreign investment, contribution to   
  4–5  ,   44  

  ICSID Convention and     45  
  multilateral investment treaties / 

uniform rules and         108–12  , 
  119–20      ,   364–65  

  as object and purpose of BITs   
  235–36  

  rule of law and     4–5  
  technology and skills transfer and   

  110–11  
  treaty-shopping and     235–36  
  WTO and     60   

   economic policy , market ideology and   
  43–44  

   effi  cient breach theory      251–52  ,   260–61  , 
  276  ,   373  

   ejusdem generis   rule  
 see also    res inter alios acta  principle 
  ILC Draft  Articles on MFN clauses 

(1978)     135–36  
  public policy restrictions and   

  190–91  
  restrictive treaty interpretation and   

  162–63  ,   183  ,   190–91  
  rule excluding extension of basic 

treaty compared     144–45   
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I n dex420

   ejusdem generis   rule, jurisprudence  
   Ambatielos      154   n112  
   CMS      143–44  
   Maff ezini      154–55   

   Energy Charter (ECT) (1994)      42–43 
  MAI (1998) and     53–54  
  negotiating strength/hegemony and   

  102–03   
   enforcement of investment treaty 

obligations  
 see also   compliance with investment 

treaty obligations ;    diplomatic 
protection ;    dispute settlement ;   
  ICSID arbitration ;    investment 
treaty arbitration ;    recognition 
and enforcement of arbitral 
awards 

  bilateralism, preference for     244–49  , 
  369  

  counter-measures     219–20  ,   243–44  
  customary international law 

mechanisms     244–45  
  investor’s right to     178–81 

    Ambatielos      178–81  
    Gas Natural      178–81  
    RosInvest Co      178–81  
    Siemens      178–81   

  transaction costs     258   
   environmental standards  

  investment protection and     18  
  MAI (1998) and     6–7  ,   54–57  ,   377–78  
  NGOs and     55–56   

   equal opportunity treaties      30–31 
  balance of power and     30–31  
  Congo General Act (1885)     30  
  examples     30  
  inter-war years     133  
  mandate system and     30  ,   133  
  object and purpose     30–31   

   equality of States , MFN treatment/
clauses and     124  

   erga omnes   obligations:    see   compliance 
with investment treaty 
obligations  ;    erga omnes  
obligations  

   establishment, right of      26  
   Estonia , MAI (1998) and   

  55   n159  

   estoppel/  abus de droit , multiple 
proceedings in bad faith and   
  191  

   EU  
  developing countries and     59–60  
  Germany–US BITs and     147–50  
  MAI (1998) and     54–55  
  MFN treatment / clauses and     147–50   

   exhaustion of local remedies 
obligation      152–53 

 see also   admissibility requirements, 
applicability of MFN 
treatment/clauses 

  BITS and     152   n105  
  diplomatic protection and     152   n105  
  enforcement of international 

obligations, local limitations 
on     152–53  

  facilitation of amicable settlement 
and     152–53  

  as fundamental rule of international 
law     155  

   Interhandel      191   n249  
  as public policy exception to MFN 

treatment     155  ,   190–91  
  waiting period distinguished   

  190–91  
  waiver     190–91   

   expropriation, indirect, creeping or  
 de facto   expropriation  

  applicability of protection 
provisions to     56–57  ,   82–84 

  control test and     214   
  breach/termination of State contract   

  83  
  cancellation/non-prolongation of 

operating license     83  
  compensation, need for     83  ,   104  
  customary international law and     105  
  defi nition     213   n40  
  disguised expropriation     82  
  interference with management     83  , 

  210  
  regulatory taking     82  ,   104  ,   105  
   stare decisis  / precedent and     338–39  , 

  367–68  
  unreasonable destruction of value of 

investment     83  
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I n dex 421

  US changes to BITs practice and   
  104  ,   105   

   expropriation, indirect, creeping 
or   de facto   expropriation, 
jurisprudence  

   CMS      214  
   Ethyl Corporation      104   n136  
   Feldman      214–15  
   GAMI      214–15      
  Iran–US Claims Tribunal     210   n28  
   LG&E      214  
   Metalclad      104  
   Methanex      104   n136  
   Myers      84  ,   214–15  
   Pope & Talbot      214–15  
   Santa Elena      215  
   Starrett Housing      215  
   Tecmed      214–15      
   Waste Management      214–15   

   expropriation, justifi cation/
requirements  

  compensation     83–84  ,   85–86 
 see also   expropriation, standard 

of compensation  
  developing countries and     35  ,   43–44  
  due process     83  
  judicial review, right to     83  
  moral or penal reasons     26  
  non-discrimination     83  
  public purpose     83   

   expropriation, protection against  
  BITs provisions     5  ,   66  ,   74–75  ,   81–84  
  company and shareholder rights 

distinguished     213–15  
  convergence     81–82  ,   84  
  as core right     81–82  
  customary international law, 

applicability     84  ,   85–86  
  indirect expropriation and     56–57  , 

  82–84  ,   213–15 
 see also   expropriation ; 

   indirect, creeping or  de facto  
expropriation  

  MAI (1998) and     56–57  
  MIGA insurance     48  
  rational     75  
  “reasonable”     83–84  
  umbrella clauses and     85–86  

  UN Code of Conduct on 
Transnational Corporations 
(1977) and     96   

   expropriation, standard of 
compensation  

  adequate     26  
  “appropriate”     83–84  
  customary international law     26–27 

  attempts to overturn     36–39   
  developing countries’ position     

27  ,   37  
  direct and indirect expropriation 

compared     83  
  Mexican position     27  
  prompt, adequate and eff ective 

(Hull Formula)     26–27  ,   83–84  
  socialist/communist countries and   

  27  ,   37  ,   164   n163  
  UN Code of Conduct on 

Transnational Corporations 
(1977) and     96   

   extraterritorial legislation      54–55   

    fair and equitable treatment  
  as absolute standard     78–79  
  arbitrariness, freedom from     79–80  
  BITs provisions     5  ,   66  ,   74–75  ,   364  ,   368  
  customary international law and     79 

  evolutionary nature     272–75   
  customary international law 

and treaty provision, 
interrelationship     140–41  , 
  268–75  

  defi nition, uncertainty     263–65  , 
  335–36 

  norm-making role of tribunal and   
  266  ,   335–36  

  object and purpose     264  
    stare decisis /precedent and   

  332–39    ,   367–68  
  treaty interpretation rules and     264  
  tribunals’ inconsistency of 

approach     265   
  due process and     79–80  ,   264  ,   371–72  
  FTC Note of Interpretation     142–43  , 

  268–75  
  full protection and security and   

  80–81  
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I n dex422

  as general principle of 
administrative/constitutional 
law     79–80      

  international minimum standard, 
applicability     263  ,   269–73 

 see also   international minimum 
standard  

  legitimate expectations and     79–80  , 
  333–38  ,   359–60  

  MFN treatment and     140–41          ,   142–43  
  NAFTA (1992)     140–41      ,   142–43      , 

  268–75  ,   332–33  
  as pre-eminent standard     80  
  proportionality and     79–80  
  rationale     75  
  reasonableness and     79–80  
  rule of law considerations compared   

  79–80  ,   81  
  shareholder protection and     216–17  
  standard, absence of agreement on   

  79  
  US BIT practice and     104  ,   105   

   fair and equitable treatment, 
jurisprudence  

   ADF      142–43  ,   274  
   Aguas del Aconquija      80  
   BG      216–17  
   CMS      80  ,   216–17  ,   264  
   Eastern Sugar      80  
   Enron      216–17  
   Eureko      336–37  
   LG&E      80  ,   216–17  ,   264  
   Loewen      80  ,   274  
   Metalclad      80  ,   216  
   Methanex      274  
   Mondev      273–74  
   MTD      80  ,   336  
   Occidental Exploration      80  ,   264  
   Pope & Talbot      104  ,   140–41  
   PSEG      80  
   Rumeli      142  
   Saluka      337–38  
   Sempra      216–17  
   Tecmed      80  ,   216  ,   333–38  
   Waste Management      80  ,   332–33   

   FCN treaties  
  BITs compared     43–44  

  cross-treaty coherence and     298–99  , 
  301–03  

  history     29–30  
  MFN clauses     30  ,   130  
  non-discriminatory approach     30  
  object and purpose     29–30  
  scope     29–30   

   fi nality of arbitral awards (including 
right to challenge / review of 
award)  

  binding eff ect of awards:   see    stare 
decisis /precedent (international 
tribunals)  

  challenge/review of award and 
  New York Convention (1958) and   

  255   n43  
  non-ICSID tribunals     254–55   

  domestic court control and     254–55  
  ICSID Convention     255  
  jurisprudence 

    Metalclad      255   n43  
    Occidental Exploration      255   n43   

  multilateralization of compliance 
obligation and     253–55  

  precedent:   see    stare decisis /
precedent (international 
tribunals)  

  recognition and enforcement of 
award and     255  

  tribunal–State relationship, eff ect on   
  373–74  

  WTO Dispute Settlement Body   
  253–54   

   fi nancial sector:    see   banking sector 
crises  

   foreign investment/outsourcing  
 see also   competitive advantage 

theory 
  advantages to home State     109–11    
  advantages to host State     110  
  domestic political considerations   

  102–03  
  economic growth, eff ect on     4–5  ,   44  
  increases in post-WWII / Cold 

War     3  
  protection and promotion 

distinguished     17–19   
   “fork in the road” clauses  

fair and equitable treatment (cont.)
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I n dex 423

  “cherry-picking” and     157  ,   158–59  
  fi nality of settlement and     155  ,   191  
  as public policy exception to MFN 

treatment     155  ,   191   
   forum selection clause  

 see also   treaty-shopping 
  freedom of choice     87–88  
  host State courts, limitation to    

 26–27  
  as public policy exception to MFN 

treatment     155   
   fragmentation risk  

 see also   interpretation of treaties 
(including in particular BITS 
and MFN clauses) ;    uniformity 
(BITs provisions) ;    unity of 
international investment 
jurisprudence 

   ad hoc  nature of dispute settlement 
and     22  ,   287–88  ,   293  

  arbitrators, number and 
appointment and     287–88  ,   293  

  autonomy of arbitration system / 
absence of provision for 
review or appeal     280–81  ,   288  , 
  293  ,   357  

  bilateralism and     11      ,   12–13      ,   15–16  , 
  17–18  ,   293  ,   364  ,   368–69  

  international investment law          15–16  , 
  284  

  international law     283–84  
  multiple sources and     12–13  ,   22  ,   285  , 

  293  ,   298  ,   361  ,   368–69  
  parallel treaty and customary 

international law rules     296  
  proliferation of international 

tribunals and     283–84  ,   288   n36  
  same BIT, diff ering interpretations   

  285  
  same facts, diff ering assessments     285  
  same facts / multiple proceedings   

  17–18  ,   22  ,   286–87  ,   293  ,
   368–69  

  same language, diff ering 
interpretations     285–86  

   stare decisis /precedent, relevance   
  12–13  ,   17–18  ,   284  ,   288–92  ,   356  , 
  368–69 

 see also    stare decisis /precedent 
(international tribunals)   

   fragmentation risk, jurisprudence  
   CME      284  ,   286–87  
   CMS      285  
   Lauder      286–87  
   Sempra      285  
   SGS  cases     284  ,   285–86  
   Tadic      283–84   

   France , MAI (1998) and         54–55  
   free-rider problem      131  
   free trade agreements , investment 

protection provisions     61  
   free transfer of capital:    see   capital 

transfer, freedom of (BITs 
provisions)  

   full protection and security      74–75 
  as absolute standard     78–79  
  customary international law 

and     79  
  due process and     75  ,   371–72  
  fair and equitable treatment and   

  80–81  
  infringement of physical safety by 

State     80–81  
  police protection     80–81  
  positive action by host State, need 

for     80–81  
  rule of law considerations 

compared     81  
  standard, absence of agreement on   

  79    

    GATS      51 
  developing countries and     51  
  enforcement     51–52  
  foreign investment protection and       

  51–52  
  MFN treatment (GATS II(1)), 

applicability to dispute 
settlement provisions     183–84  

  national/MFN treatment          51–52  
  trade in services and trade in goods 

distinguished     51  
  US and     51   

   GATT (1947)  
  foreign investment protection and   

  8–9  
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I n dex424

GATT (1947) (cont.)
  International Investment for 

Economic Development 
resolution (1955)     50  

  ITO/Havana Charter (1948) and     34  
  national treatment     50 

  dispute settlement provisions, 
applicability to     179–80   

  reciprocal trade agreement status   
  34   n42  

  Tokyo Round (1973–79)     50  
  trade liberalization as key element     34  
  US and     34  
  US role     50   

   General Assembly (UNGA), 
resolutions  

  1803 (XVII) (Permanent 
Sovereignty over Natural 
Resources)     37–38  

  3281 (XXIV) (Charter of Economic 
Rights and Duties of States)   
  37–38  

  BITs, changing attitude towards 
and     42  

  customary international law and     38   
   general clauses      266  ,   275  ,   336  ,   373–74  
   genuine link requirement:    see 

  nationality link as requirement 
for jurisdiction/espousal of 
claims  ;   piercing the corporate 
veil  

   Germany  
  BITs and     40  ,   61  
  MFN treatment/clauses, 

applicability to non-EU 
members     147–50  

  MIGA Convention (1985) and     49  
 n128  

  military alliances as off shoot 
of bilateral economic 
arrangements     133  

  protectionism post-1929     133   
   globalization  

 see also   institutionalization of 
system ;    negotiating strength/
hegemony 

  balance of investor–host State 
interests and       ,   7–8  ,   57–58  ,   119  , 
  371  ,   373  

  impact on international law     1  ,   239–40  
  investment treaty arbitration and   

  366–67  
  MAI (1998) and     57–58  
  multilateral investment treaties / 

uniform rules and     108  
  multilateralization of BITs and   

  239–40  ,   364–65  ,   371–72  ,   373  
  negative externalities and     108  , 

  112–13  ,   115  ,   119–20 
 see also   negative externalities  

  non-discrimination principle and     2  
  State regulation of economy, eff ect 

on     1–2  ,   373  
  territorial linkages, weakening of   

  1–2 
  multi-jurisdictional corporate 

structuring and     21  ,   209   
  transborder economic activities, 

growth     1   
   grandfather clauses      77  
   Greece , OECD Draft  Convention 

(1967) and     38  
   GSP , MFN treatment and     138   
    
Havana Charter (1948):    see   ITO 

(International Trade 
Organization) (Havana 
Charter (1948))  

   hegemony:    see   negotiating strength/
hegemony  

   Helms–Burton Act  
  extraterritorial eff ect     54–55  
  purpose     54   n157   

   Hong Kong , MAI (1998) and     55   n159  
   Hull Formula:    see   expropriation  ; 

  standard of compensation  ; 
  prompt, adequate and eff ective 
(Hull Formula)  

   human rights  
  diplomatic protection and     247   n17  , 

  248   n18  
  ECHR (1950), applicability “within 

the jurisdiction”     198   n4  
  as general principle of international 

law governing inter-State 
relations     18  ,   362–64  

  investment protection and     56   n171  , 
  377–78  
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I n dex 425

  MAI (1998) and     56  
  minority rights:   see   minorities 

treaties  
  UN Code of Conduct on 

Transnational Corporations 
and     96   

   Hume, David      25   
   
 ICJ  

  ECHR and ICJ reservations on 
jurisdiction distinguished     297  

   stare decisis /precedent     282–83  ,   321  
 n126  ,   326   

   ICSID arbitration  
  advantages     46–47  
  annulment of awards     46–47  ,   254  

 see also   annulment of arbitral 
award (ICSID)  

  applicable law and     47  ,   87–88  
  arbitral tribunals, composition   

  45–46  ,   252   n34  
  arbitrators, number and 

appointment     287–88  ,   293  
  autonomy of ICSID system     46–47  , 

  253  
  consent to, method (BITs)     46  
  developing countries and     47  
  fi nality of awards     46–47  ,   255  
  jurisdiction     45–46 

  consent to arbitration 
distinguished     46   

  multilateralization and     47  ,   241–43  
  recognition and enforcement of 

awards     46–47  ,   242  ,   258–59 
  as awards of domestic courts     276  
  as obligation of all parties     242  , 

  258–59   
  review by domestic courts, exclusion   

  46–47  
  settlement post-institution of 

proceedings     253  
   stare decisis /precedent and     291–92  
  State immunity from execution and   

  46   n114  ,   255–56  
  UNCITRAL Rules compared     191  
  voluntary nature     46  ,   47   

   ICSID Centre  
  role     45–46  

  World Bank and     45   
   ICSID Convention (1965)  

  arbitration under:   see   ICSID 
arbitration  

  capital-exporting/capital-importing 
States, relationship     44–45  

  conclusion     44–45      
  diplomatic protection and     45–46  ,   253  
  dual nationality and     229  
  international cooperation / private 

international investment and     45  
  multilateralization and     47  ,   241–43 

  competitive advantage theory and   
  241–42  ,   258  

  compliance obligations     242  
  transaction costs     258  
  as uniform dispute settlement 

framework     241–42      ,   258  ,   276   
  object and purpose     231 

  depoliticization of investment 
disputes     251   n28   

  signatures and ratifi cations     45  
  success of     47  ,   61  ,   241 

  absence of investment protection 
provisions and     47      ,   61  

  apolitical approach     47  
  voluntary nature of arbitration 

and     47   
  third-country nationality and     230–34   

   ideological confl ict, eff ect on 
development of international 
investment law      7  ,   8  ,   34  ,   43  ,   62  , 
  369–70  ,   377–78 

 see also   socialist/communist 
countries 

  bilateralism/multilateralism 
dichotomy and     125  

  Havana Charter (ITO) / OECD 
Draft  Convention (1967) and   
  34  ,   38–39  ,   61  ,   63  

  irrelevance     74–75  ,   93–94  
  liberalism and     6–8    ,   17–19  ,   54  , 

  62–63  ,   133  ,   134   n47  ,   195–96  , 
  377–78  

  MAI and     57–58  
  MFN clauses and         129–30  
  Nazism     134   n47  
  NIEO and     96   
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   IISD Model International Agreement 
on Investment for Sustainable 
Development (2005)      106   n107  

   ILC Draft  Articles on Diplomatic 
Protection (2006)      211  ,   228   n88  

   ILC Draft  Articles on MFN Clauses 
(1978)      134–39 

   Anglo-Iranian Oil Company  
and     135  

  commentary (ILC Report on work 
of thirtieth session)     122   n4  

  conduct attributable to State, 
limitation to     290  

  customs unions / regional trade 
agreements     149 

  failure to agree on     138   
   ejusdem generis  rule     135–36  
  GSP, failure to agree on     138  
  status     137–39 

  as interpretative aid     137  ,   138–39  
   opinio juris  and     139  
  reasons for failure to develop     138  
  State practice and     139  
  UNGA decision of 9 December 

1991 and     137–39  
  Working Group report (2007)   

  138–39    
   ILC Draft  Articles on MFN Clauses 

(1978) by Article number   
  1 (scope/applicability)     135  
  4 (MFN clause: defi nition)     135  
  5 (most-favoured-nation treatment: 

defi nition)     135  
  8 (most-favoured-nation treatment: 

source and scope)     135  
  9(1) (scope of rights)     123   n12  , 

  135–36  ,   173  
  10(1) (acquisition of rights under 

MFN clause)     135–36  
  11 (MFN clause not subject to 

compensation)     136–37  ,   159  
  15 (compensation for MFN rights, 

irrelevance)     137  
  16 (limitations agreed between 

granting State and third State)   
  137  

  17 (extension of rights to third 
party)     137  

  18 (national treatment, eff ect)     137  
  20 (arising of rights)     135  
  21–30 (ancillary aspects)     137   n60  

   ILC Draft  Articles on State 
Responsibility (2001)      220  ,   250  , 
  251–52 

  as codifi cation of customary 
international law     251   n30 

    CMS      251   n30  
    Construction of a Wall      251   n30  
    Gabčíkovo/Nagymaros Project    

  251   n30    
   ILO Conventions, interpretation      304  
   IMF , transborder exchanges, 

facilitation     2  
   India , MAI (1998) and     55  
   individuals as subjects of international 

law  
  customary international law   

  245–46  
  diplomatic protection:   see 

  diplomatic protection  
  direct investor–State arbitration and   

  21–22  ,   87  ,   242–43  ,   245  ,   249–50  , 
  276 

 see also   investor’s right of action  
  MFN clauses and     123   

   institutionalization of system  
  BITs and     17–19  
  constitutional function of BITs / 

international investment law:  
 see   constitutional function of 
BITs / international investment 
law  

  globalization/weakening of 
territorial linkages and     1–2 

 see also   globalization  
  ICSID and     155  
  “institution”     2   n5  
  investment treaty arbitration and     14  
  multilateral treaties and     363  
  multilateralization of investment 

law and     14  ,   256–57  ,   276  
  norm-creation and     243  ,   373–74  
  political risk, as means of reducing   

  3  ,   35  ,   65–66  ,   112  ,   119–20  ,   364 
  MIGA insurance scheme     48   

  procedural limitations and     190  
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  scope     1–2  ,   373  
   stare decisis /precedent and     22  , 

  284  ,   288  ,   321  ,   338  ,   356  , 
  357  ,   358  

  treaty interpretation and     268  
  unity of investment law and     281–82  , 

  366–67   
   insurance:    see   MIGA insurance 

scheme  ;   subrogation 
(insurance compensation)  

   intellectual property  
  foreign investment and     52  
  TRIPS     52   

   intellectual property rights  
  defi nition     72  
  as “investment”     72   

   international community concept  
  emergence post-WWII     362–64  
  multilateral treaties and     363  
  multilateralism and bilateralism 

compared     10–11  
  WTO and     363   

   international investment law  
 see also   bilateralism, preference for ; 

   investment treaty arbitration, 
multilateralization and, 
stability in international 
investment practice ;    legitimacy 
concerns (international 
investment arbitration) ; 
   MFN treatment/clauses ; 
   multilateral investment 
treaties, failure to conclude ; 
   multilateralism as underlying 
force ;    norm-creating role of 
arbitral tribunal ;    uniformity/
universality, desirability 

  as applicable law for investment 
treaty interpretation     278  

  constitutional function:   see 
  institutionalization of system  

  domestic law compared     279–80  , 
  281–82  

  as framework for private economic 
activity     8  

  globalization and     3–6  
  investment protection as principal 

purpose     17–19  

  as multilateral sub-system of 
international law     13–14  ,   17–19      , 
  278  ,   280–81  ,   321  ,   358  ,   366–67  

  negotiating strength/hegemony, role 
in formation of     6–8 

 see also   negotiating strength/
hegemony  

  predictability and stability, need for   
  14–15  

  theoretical/conceptual approach 
to:   see   theoretical/conceptual 
approach to international 
investment law  

  unity and cohesion, need for     278–81 
 see also    stare decisis /precedent 

(international tribunals)   
   international law  

  domestic law and 
  as justifi cation for breach     191  
  transformation, need for     244–45   

  fragmentation risk     283–84  
  general principles as basis of / 

framework for     9–10  ,   18  ,   362–64  
  globalization, impact     1  
  individuals and:   see   individuals as 

subjects of international law  
  institutionalization of system:   see 

  institutionalization of system  
  international community as subject 

of     362–64      
  multilateralism and:   see 

  multilateralism as underlying 
force  

  positivism:   see   positivism  
  primacy over domestic law     189  
  public policy restrictions and     191  
  role     1  ,   231  
  State sovereignty and:   see   State 

sovereignty, concern to protect  
  universality, desirability     362–64   

   international minimum standard      26–28 
  customary international law 

and treaty provisions, 
interrelationship     140–41  , 
  268–75  

  fair and equitable treatment and   
  263  ,   268–75  

  international tribunals and     27–28  
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  Mexican position     27  
  socialist/communist countries and     27   

   international minimum standard, 
jurisprudence  

   ADF      269  ,   274  
   Mondev      273–74  
   Neer      28  ,   140–41  ,   269  ,   273–75  ,   335  
   Pope & Talbot      104  ,   140–41  ,   269–73   

   international monetary law      1–2  
   international monetary law, 

multilateralist approach      8–9  
   international relations  

  balance of power and     30–31  
  decolonization, eff ect     32  ,   60–62  
  equal opportunity treaties and     30–31  
  international law rules relating to 

treatment of aliens and     25  ,   32  , 
  34  

  investor–State arbitration and     259   
   international sale of goods treaties  

  balance of seller/buyer interests     102  
 n130  

  investment treaty provisions 
compared     102   n130   

   international trade , international 
investment compared     109  ,   111  
 n159  

   international trade law  multilateralist 
approach     8–9  

   internet , NGOs’ use of     55–56  
   interpretation of treaties (including 

in particular BITs and MFN 
clauses)  

 see also   fragmentation risk ; 
   norm-creating role of arbitral 
tribunal ;    overarching structure 
concept ;    unity of international 
investment jurisprudence 

  amendment distinguished     271–72  
  balance of investor–host State 

interest, need for     317–19  
  bilateralism/multilateralism 

dichotomy and     16–17  ,   125  , 
  195–96  ,   278–81  ,   312  ,   369  , 
  372–73  

  burden of proof     166  ,   177  ,   317  
  confl icting decisions     85 

 see also    stare decisis /precedent 
(international tribunals)  

  context, importance     298 
  general developments and   

  299–300   
  customary international law 

  as parallel source of law     296  
  treaty interpretation rules     264   

  diff erent language / same meaning   
  12–13  ,   74–75  ,   122  ,   314  ,   355–56  , 
  367 

  dispute settlement provisions   
  152–53  

  need to ascertain reasons for 
diff erences     360–61   

  diffi  culty of negotiation, relevance   
  146  

   ejusdem generis  rule:   see    ejusdem 
generis  rule  

  ILC Draft  Articles (1978) as aid   
  137–39      

   in dubio mitius      315–17  
   in dubio pro investore      315  
  international investment law, 

applicability     13–14  ,   278  
  international law, applicability     122  

 n8  ,   136   n57  ,   162–63  
  interpretation of bilateral and 

multilateral treaties compared   
  13–14  ,   190  

  model treaties as aid     293–94  ,   312–14  
  norm-creating role of tribunal 

and:   see   norm-creating role of 
arbitral tribunal  

  object and purpose and     158  ,   162–63  , 
  230  ,   235–36  ,   264  ,   299–300  , 
  314–19  

  openly worded MFN clauses     174–77  
   opinio juris  and     139  
  ordinary meaning / plain wording 

rule (VCLT 31)     139  ,   175–76  , 
  228  ,   264  ,   359–60 

   stare decisis /precedent as aid     326  
  third-party treaties as aid   

  319–20   
  parties’ intention and     146   n91  , 

  162–63  ,   166  ,   170  ,   177  ,   303–04  , 
  308  ,   319–20   

international minimum standard (cont.)
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  objective content and     372–73   
  public policy restrictions and     190  
  rules of treaty interpretation, 

applicability     145–46  ,   162–63  , 
  264  ,   372–73  

  same or similar language / diff erent 
meaning     12–13  ,   66–67  ,   70  , 
  91–92  ,   94–95  ,   120  ,   285–86 

  circumstances justifying 
diff erences     298  

  ECHR/ICJ Statute     297  
  EEC/EFTA treaties     295–96  
  ITLOS ( Mox Plant )     297  
  OSPAR Convention / related 

treaties     297   
  State practice and     139  
  text, primacy (VCLT 31)     162–63  , 

  166  ,   170  
  third-party treaties as aid     293–321     

  analogy with treaties within same 
system     304  ,   367  

  application of treaty  ratione 
personae  and     311–12  

  bilateralist objections to     358–60  
  BIT practice of Contracting States   

  305–08  
  BIT practice of non-Contracting 

States     308–12  ,   326  ,   360  
  clarifi cation and     303  ,   319–20  , 

  326–28  
  establishment of parties’ 

intentions and     303–04  ,   308  , 
  319–20  

  examples of acceptance     298–305  
  factors justifying     304–05  
  FCN treaties and     298–99  ,   301–03  
   inter partes  nature of treaty 

obligations and (VCLT 34)     295  , 
  312  

  inter-war minorities treaties   
  300–01  

  “mother” instrument (Treaty of 
Versailles [ILO Constitution] / 
ILO Conventions)     304  

  multilateral treaties     311–12  ,  
 313–14  

  multilateralization eff ect     357  , 
  358–60  

  object and purpose test (VCLT 31)   
  359–60  

  ordinary wording of treaty and   
  319–20  

  same or similar language / 
diff erent meaning and     295–96  , 
  355–56  

  standard setting and     320  
   stare decisis /precedent and   

  333–38  ,   355–56  
  treaties not binding on any of 

parties and     300–01  ,   304–05  ,   360  
  VCLT rules justifying (VCLT 31)      , 

  359–60   
  uniformity, need for     120  ,   122  ,   320   

   interpretation of treaties (including 
in particular BITS and MFN 
clauses), jurisprudence  

   AAP Limited      305–06  
   Access to Information under Article 

9 of the OSPAR Convention      297  
   Aguas del Aconquija      308–09  , 

  320–118  
   Aguas del Tunari      307–08      
   Amco      317   n119  
   Argentina – Safeguard Measures on 

Import of Footwear      316   n118  
   Chorzów Factory      294–95  ,   299–300  , 

  303–04  
   EC – Measures Concerning Meat and 

Meat Products (Hormones)      316  
 n118  

   El Paso      312–13  ,   318–19  ,   322  ,   345–46  
   ELSI      301–03  
   Elton  case     294  
   Enron      310   n98  ,   312–13  ,   320  
   Ethyl Corporation      317   n119  
   Eureko      313–14  ,   317   n119  
   Free Zones of Upper Savoy and Gex    

  316   n118  ,   317   n119  
   International Th underbird Gaming    

  311–12  
   Interpretation of 1919 Convention 

concerning the Employment of 
Women during the Night      304  

   Interpretation of the Treaty of 
Lausanne      316   n118  ,   317   n119  

   Kasikili/Sedudu Island      264  
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   Kronprins Gustaf Adolf      298–99  
   Kupferberg      295–96  
   L.E.S.I. et ASTALDI      309–10  ,   320  
   Loewen      317   n119  
   Loizidou      297  
   Lotus      315–16  
   Maff ezini      306–07  ,   308  ,   310   n98  , 

  311   n99  
   Methanex      319   n124  
   Military and Paramilitary Activities    

  296  
   Minority Schools in Albania      300–01  , 

  304–05  ,   317   n119  
   Mondev      317   n119  
   Mox Plant      297  
   MTD      264  ,   315  
   Noble Ventures      318  
   Oil Platforms      264  
   Plama      308   n89  ,   310–11  
   Polish Nationals in Danzig      303  
   Pope & Talbot      268–75  
   Rights of US Nationals in Morocco    

  299  
   Saluka      264  ,   318  
   Sempra      320   n125  
   SGS  v.  Pakistan      316  ,   317   n119  
   SGS  v.  Philippines      315      
   Siemens      317   n119  
   Suez and Vivendi      308   n89  
   Territorial Dispute  (Libya/Chad)     264  
   Tokios Tokelés      311 ,    314–15  
   UNESCO Constitution Case      304  
   United Parcel Service      317   n119   

   interpretative notes  
  amendment and interpretation 

distinguished     271–72  
  legal eff ect     271–72  
  NAFTA 1131(2)          268–75  
   Pope & Talbot  and     269–73  
   Siemens  and     268   n75  
  States’ reassertion of norm-creating 

role and       ,   268–75      
  US Model BIT     268   n76  
  VCLT 31(3)(a)     268   

   investment as “every kind of asset 
owned or controlled, directly 
or indirectly”      71–72 

  bonds, debentures, loans and other 
debts     72  

  “company, shares in stock or other 
interests in a company or assets 
thereof”     201–02  

  concessions, licenses, authorizations 
or permits     72  

  contract rights     72  
  “enterprise”     71  
  fl exibility of concept     72  
  indirect investment through 

subsidiaries and     73  ,   201  ,   204–09  
  monetary value, need for     72  
  money and performance claims 

pursuant to contract     72  
  property rights     72  
  shares, stocks and other forms of 

equity participation     71  ,   199  , 
  200–01 

 see also   shareholder protection   
   investment, host State’s right to impose 

restrictions  
  convergence of BITs provisions     73–74  
  pre-establishment / admission of 

investment     73–74  ,   75   
   investment treaty arbitration  

  admissibility:   see   admissibility 
requirements, applicability 
of MFN treatment / clauses  ; 
  exhaustion of local remedies 
obligation  

  appeals mechanism, proposal for   
  104–05  ,   288   n35  

  applicable law 
   ad hoc  tribunal rules     87–88  
  ICSID Convention provisions 

relating to     47  
  ICSID Convention rules as     87–88  
  UNCITRAL Rules     87–88  ,  

 191–93   
  arbitrators, number and appointment   

  252–53  ,   287–88  ,   293  
  BITs provisions     87–88  
  consent to:   see   consent to 

jurisdiction  
  default/failure to appear, eff ect     250  
  developed countries as respondents   

  102–06      

interpretation of treaties (cont.)
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  diplomatic protection, as replacement 
for     21–22  ,   87  ,   242–43  

  fi nality of awards:   see   fi nality of 
arbitral awards (including right 
to challenge / review of award)  

  forum:   see   forum selection clause  
  impartiality of tribunal     252–53  
  private enforcement of international 

law and     259–60  ,   366–67  
  public international order, as part 

of     14  
  State sovereignty considerations   

  56–57  ,   108–09  ,   275  
  as third-party dispute settlement 

procedure     250–51  ,   262   
   investment treaty arbitration, 

multilateralization and      17–18  , 
  103–05  ,   197–98  ,   241 

 see also   dispute settlement, 
applicability of MFN treatment/
clauses ;    ICSID Convention 
(1965), multilateralization and ; 
   recognition and enforcement of 
arbitral awards 

  arbitrators, number and appointment   
  252–53  ,   287–88  ,   293  

  commonality of uncertainty 
problems     262–63  

  competitive advantage theory and   
  258  

  compliance function and     243–61  , 
  366–67  

  depoliticization of investment 
disputes and     251       n28  

  direct investor–State arbitration, 
signifi cance     14  ,   242–43  ,   245  , 
  249–50  ,   256–61  ,   366–67  ,   373 

 see also   investor’s right of action  
  extensive nature of jurisdiction and   

  252  ,   288   n36  
  fi nality of arbitral award and     253–55 

 see also   fi nality of arbitral awards 
(including right to challenge/
review of award)  

  generalized nature / timelessness of 
consent and     250  ,   252  ,   288   n36  

  norm-creation     243  ,   262–63  ,   276–77      , 
  358–60 

 see also   norm-creating role of 
arbitral tribunal  

  recognition and enforcement of 
awards     242  ,   255–56  ,   258–59 

 see also   recognition and 
enforcement of arbitral awards  

  stability in international investment 
practice     14–15  ,   21–22  ,   243  , 
  261–75  ,   276–77 

  amendment/renegotiation of 
treaty as alternative     261–62  , 
  275  

  treaty interpretation rules and   
  14–15  ,   264   

   stare decisis /precedent and:   see    stare 
decisis /precedent  

  State infl uence over proceedings and   
  252–53  

  State readiness to accept     249–50  
  third-party nature of proceedings 

and     250–51  ,   262  
  transaction costs and     258  
  uniformity of provisions     87–88  ,   118   

   investment treaty arbitration, 
multilateralization and, 
jurisprudence  

   Ethyl Corporation      104   n136  
   Maff ezini      104  ,   160  
   Metalclad      104  
   Methanex      104   n136  
   Pope & Talbot      104  
   Siemens      160   

   investor, defi nition  
 see also   nationality of investor ; 

   piercing the corporate veil 
  indirect investment through 

subsidiaries and:   see 
  investment as “every kind of 
asset owned or controlled, 
directly or indirectly”, 
indirect investment through 
subsidiaries  

  treaty-shopping and     21  ,   221   
   investor rights (BITs provisions)  

 see also   capital transfer, freedom 
of (BITs provisions) ;    dispute 
settlement ;    due process, right 
to ;    expropriation, protection 
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against ;    fair and equitable 
treatment ;    full protection and 
security ;    MFN treatment/
clauses ;    national treatment ; 
   shareholder protection ; 
   umbrella clauses 

  ancillary rights     75   n26  
  convergence     74–87  ,   118  ,   368  
  enforcement, right to     178–81  
  overarching structure, as part of     18  
  relative and absolute standards of 

treatment distinguished     75  , 
  78–79  

   stare decisis /precedent, role in 
defi nition of     332–38  ,   338–39  , 
  367–68  

  uncertainty     263–65  ,   332   
   investor-State contracts, breach  

  as indirect expropriation     83  
  MIGA insurance against     48   

   investor’s right of action  
  damages as remedy     21–22  ,   250–52  , 

  259  
  effi  cient breach theory and     251–52  , 

  260–61  ,   276  ,   373  
  individuals as subjects of 

international law and     87  , 
  242–43  ,   245  ,   249–50  ,   276  

  as monitoring mechanism   
  260–61  

  multilateralization of compliance 
obligation and     21–22  ,   242–43  , 
  245  ,   249–50  ,   259  ,   276  ,   369  , 
  371–72  

  as private enforcement of 
international law     14  ,   259–60  , 
  366–67  

  tribunal–State relationship, 
rebalancing     21–22  ,   252  ,   373–76   

   investor’s right of action, 
jurisprudence  

   Loewen      259   n9  
   SGS  v.  Philippines      259   n9  ,   315   

   Iran–US Claims Tribunal , 
shareholders, cases relating to 
the protection of     210   n28  

   ITO (International Trade 
Organization) (Havana 
Charter [1948])  

  capital-exporting/capital-importing 
States, relationship     33  ,   52  

  Cold War and     34  
  developing countries and     33  
  domestic policy as priority     34  
  failure, reasons for     34  ,   52  ,   61  ,   63  
  foreign protection provisions     33  
  GATT (1947) and     34  
  object and purpose     31–32  
  restrictive practices and     33  
  scope     32–34  
  US and     32–33  ,   34   

   ius cogens , State sovereignty and     362–64   

    judicial law-making:    see   norm-creating 
role of arbitral tribunal  

   judicial review , expropriation, 
lawfulness and     83  

   jurisdiction  
 see also   admissibility and 

jurisdiction distinguished ; 
   consent to jurisdiction ;    consent 
to jurisdiction, applicability of 
MFN treatment / clauses 

   Border and Transborder Armed 
Actions      166  

  extensive nature under modern 
investment treaties     252  ,   288  n36  

  tribunal’s right to determine     166    

    labor standards      377–78 
  MAI (1998) and     54–55  ,   56–57  
  NGOs and     55–56   

   Latin America  
 see also   Calvo Doctrine 
  BITs and     41–42  
  change of attitude     41–42   

   Latvia , MAI (1998) and     55   n159  
   legitimacy concerns (international 

investment arbitration)      14–15  , 
  373–74 

 see also   norm-creating role of 
arbitral tribunal ;    tribunal–
State relationship, rebalancing 

investor rights (BITs provisions) (cont.)
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  inconsistency of jurisprudence and   
  284  

  proposals for redress     374–78 
  margin of appreciation and     375–76  
  standard of review, redefi nition   

  375–76  
  theoretical/conceptual approach 

to international investment law   
  376–77    

   legitimate expectations  
  certainty of rule of law and     331  
  fair and equitable treatment and   

  79–80  ,   333–38  ,   359–60  
   International Th underbird Gaming    

  331   n156  
   Japan – Taxes on Alcoholic Beverages    

  331   n156  
   Saluka      337–38  
   Tecmed      333–35   

   liberalism:    see   ideological confl ict, 
eff ect on development of 
international investment law  

   Lithuania , MAI (1998) and   
  55   n159  

   Lomé Convention (1989) , model BITs 
and     92–93  

   lump-sum payments      248   

    MAI (1998)      53–60 
  balance of investor–host State 

interests, importance     56–57  , 
  57–58  ,   63  ,   365  

  developing countries and     53  ,   55  ,   56  
  dispute settlement provisions     56–57  
  eligibility     53–54  
  Energy Charter compared     53–54  
  expropriation and     56–57  
  failure, reasons for     54–58  ,   61  ,   63 

  complexity     56–58  ,   365  
  developing countries, exclusion 

from negotiations     55  
  French withdrawal     54  
  Helms–Burton Act, EU–US 

disagreements over     54–55  
  labor and environmental 

standards, disagreement over   
  6–7  ,   54–55  ,   55–56  ,   56–57  

  NGO attitude     55–56  ,   56–57  
  North–South divide, relevance     57  
  poor communication     55–56  ,   57  
  regional economic organizations, 

proposed exceptions for     54–55  
  State sovereignty considerations   

  56–57   
  GATT/WTO and     53  ,   57  
  globalization and     57–58  
  human rights and     56  
  NAFTA compared     53–54  
  negotiation of     53–54  
  observer status     55  
  OECD sponsorship, signifi cance     53  
  rollback principle     55–56  
  scope     53–54  
  standstill principle     55–56  
  termination of negotiations     57   

   Mandate system  
  equality of treatment / 

non-discrimination principle 
and     30  ,   133  

  MFN treatment and     132   
   margin of appreciation      375–76  
   market ideology, general acceptance    

  43–44  
   medical drugs:    see   pharmaceutical 

licensing  
   mercantilism  

  defi nition     129   n26  
  MFN treatment/clauses and     129–30  
  rejection, signifi cance     25   

   MERCOSUR      42–43  
   Mexico , national treatment and     27  
   MFN treatment/clauses, historical 

development      129–34 
  1930s economic depression / WWII, 

eff ect     31  ,   67   n6  ,   133  ,   134   n51  , 
  195   

  competitive equality and 
  abandonment of conditional 

MFN clause and     132–33  
  inter-war years     133  
  post-mercantilism     129–30  
  pre-mercantilism     129   

  conditional MFN treatment     130–32 
  rejection     131–32   
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MFN treatment/clauses, historical 
development (cont.)

  early commercial treaties     129  
  economic cooperation, developments 

relating to and     133  
  free trade movement and     132–33  
  ideology and     129  
  ILC Draft  Articles:   see   ILC Draft  

Articles on MFN Clauses (1978)  
  inter-war years     132  
  Mandate system and     132  
  post-WWII     134  
  protectionism and     129–30  ,   133  
  unconditional MFN treatment 

  cherry-picking and     159  
  as norm     132–33  
  recommendation by  inter-

governmental conferences and 
League of Nations     132    

   MFN treatment/clauses, ILC Draft  
Articles:    see   ILC Draft  Articles 
on MFN Clauses (1978)  

   MFN treatment/clauses, 
implementation and 
applicability  

  application of third-party treaty as 
such, exclusion     187–88  

  conduct attributable to State, 
limitation to     290  

  customs unions / regional trade 
agreements     138  ,   147–50  

  dispute settlement:   see   dispute 
settlement, applicability of 
MFN treatment/clauses  

  duration 
  date arising     135  
  ILC Draft  Articles and     135  
  termination     128   n20   

  GSP     138  
  ILC Draft  Articles and     135  
  individual’s right to invoke     123  
  international law, applicability    

 122   n8  ,   136   n57  
  interpretation:   see   ILC Draft  

Articles on MFN Clauses 
(1978)  ;   interpretation of treaties 
(including in particular BITS 
and MFN clauses)  

   res inter alios acta  principle and   
  127–28  ,   137  ,   154 

   stare decisis /precedent and     289–91    
   MFN treatment/clauses, 

implementation and 
applicability, limitations      142–46 

  circumvention     146–50  
   ejusdem generis  rule:   see    ejusdem 

generis  rule  
  exceptions and exemptions from 

basic treaty as a whole, exclusion 
from MFN treatment     143–44  

  explicit restrictions     142–44  
  extension of basic treaty, exclusion   

  144–45  
   ratione materiae  limitations     144–45  
   ratione personae  limitations     144–45  
   ratione temporis  limitations     145–46  
  scope of application of basic treaty 

and     144–46  
  “specifi cally negotiated” clause   

  145–46  ,   157  ,   158   
   MFN treatment/clauses, jurisprudence  

   AAP Limited      140  
   ADF      142–43  
   Ambatielos      135–36  ,   154   n110  ,   158  , 

  178–81    
   Anglo-Iranian Oil Company      127  , 

  135  ,   192–93  
   Aroa Mines      290–91  
   AWG      160–61  ,   162–63  
   Berschader      140   n69 ,  169–70  ,  

 349   n209    
   Camuzzi      160–61  
   Canada – Certain Measures 

Aff ecting the Automotive 
Industry      139   n69  

   CMS      143–44  
   EC Banana Regime      136   n57  
   Gas Natural      160–61  ,   161–62  ,   331  

 n155  
   Maff ezini      104  ,   136   n55  ,   145   n87          , 

  153–56  ,   155–90  ,   165–66      , 
  167–68      ,   187–88  ,   190–91      

   MTD      141–42  
   National Grid      123   n10  ,   160–61       
   Plama      156   n118  ,   166–68  ,   179   n265  , 

  187–88  ,   350–52  
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   Pope & Talbot      104  ,   140–41  
   Rights of US Nationals in Morocco    

  122   n5  ,   124  ,   128   n20  ,   158  ,   178  
   RosInvest Co      172–74  
   Salini      165–66  ,   187–88  ,   348–49  
   Siemens      146   n91      ,   156–60  ,   168  , 

  178–81  
   Suez and InterAguas      127   n17  , 

  160–61  ,   162–63  ,   179   n265  
   Suez and Vivendi      160–61  ,   162–63  
   Tecmed      145–46  ,   158  
   Telenor      168–70  ,   187–88  
   United States – Section 337      179–80  
   Wintershall      153   n105  ,   171–72  
   Yaung Chi Oo Trading      145   n88  , 

  173   n215   
   MFN treatment/clauses, 

multilateralization eff ect      20  , 
  123  ,   124  ,   128–29  ,   193–96  , 
  365–66 

 see also   consent to jurisdiction, 
applicability of MFN 
treatment/clauses, 
multilateralization 
and ;    dispute settlement, 
applicability of MFN 
treatment/clauses 

  bilateralism, exclusion     121–22  ,   124  , 
  142  ,   365–66  

  bilateralism/multilateralism 
dichotomy     124  ,   125  ,   195–96  

  duration of BITs and     196  
  entrenchment of existing MFN 

clauses and     196  
  overarching structure concept and   

  122  
  shareholder protection and     20  ,   200  , 

  218–19      ,   237 
 see also   shareholder protection, 

multilateralization of BIT 
obligations  

  substantive investment protection   
  139–50  

  treaty interpretation as key to   
  173–77  ,   184–87  ,   190 

 see also   interpretation of treaties 
(including in particular BITS 
and MFN clauses)   

   MFN treatment/clauses, principle, 
purpose and benefi ts  

  as central principle of international 
investment law     121  ,   122  

  competitive advantage theory and   
  123  ,   129  ,   132–33  ,   181  ,   193  , 
  365–66    

  defi nition     121–22  ,   135  
  domestic laws and regulations, 

benefi t of     139–40  
  economic rationale     123  ,   142  
  equality of States and     124  
  equality of treatment / non-

discrimination principle and   
  130–31  ,   193  

  fair and equitable treatment and   
  140–41          ,   142–43  

  national treatment and     123  ,   137  
  nationality, avoidance of 

discrimination based on     123  
  negotiating strength/hegemony, as 

mitigating factor     128–29  
  peace and security, contribution to   

  128–29  ,   134  
  stability of treaty obligations       , 

  128–29  
  transaction costs and     123  ,   128  
  transparency     128  
  uniformity of investment protection   

  194   
   MFN treatment/clauses, sources  

  BITs provisions     5  ,   66  ,   68  , 
  74–75  

  developing country agreements     49  
  FCN treaties     30  ,   130–32  
  GATS       ,   51–52  
  ILC Draft  Articles and     135  
  NAFTA     140–41   

   MFN treatment/clauses, structure and 
scope  

  conditional MFN treatment 
  defi nition     130  
  disadvantages     131–32  
  equality/non-discrimination 

principle and     130–31  
  as exception     121  
  free-rider problem and     130  
  history of     130–32  
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MFN treatment/clauses, structure and 
scope (cont.)

  tariff  reduction as objective   
  130–31  

  US practice     130–33           
  description of obligation     121–22  , 

  126  
  example     121 

  Chevalier–Cobden Treaty (1860)   
  132   

  fl exibility/uniformity of formulation   
  121  ,   122  

  incorporation of third-party treaty 
“by reference”    123   n12   127–28  , 
  140–42  ,   167–68  ,   170  ,   173    

  reciprocity and     121  
  relative nature     78  
   res inter alios acta  principle and   

  127–28  ,   137  ,   154  
  termination of third-country treaty, 

eff ect     128   n20  
  trilateral relationship, need for   

  126–28 
  ILC Draft  Articles and     135   

  unconditional MFN treatment 
  conditional MFN treatment 

distinguished     132  
  ILC Draft  Articles     136–37  
  as norm     121  ,   132–33  
  presumption in favor of     136–37    

   Middle East regional arrangements    
  42–43  

   MIGA Convention (1985)  
  capital-exporting/capital-importing 

States, relationship     44–45  
  conclusion     44–45  
  entry into force     47–48  
  Germany and     49   n128  
  international cooperation / private 

international investment and   
  47–48  

  Latin American attitude towards   
  48–49  

  multilateralism as underlying force   
  49  

  NIEO and     48–49  
  signatures and ratifi cations     47–48  
  success of     48–49  ,   61 

  absence of investment protection 
provisions and     48–49  ,   61  

  as indicator of positive attitude 
towards international law 
protection of investment     48–49    

   MIGA insurance scheme      47–49 
  expropriation and     48  
  investor–State contract breaches 

and     48  
  non-commercial risks     48  
  promotion of foreign investment 

and     48  
  protection of foreign investment 

and     47–48  
  subrogation     48  
  war and civil war risks and     48   

   MIGA role  
  MFN agreements with developing 

countries     49  
  promotion of international 

investment treaties     49  
  promotion of multilateral 

international investment 
structures     49  

  research and information     47–48   
   Mill, John Stuart      25  
   minimum international standard:   

 see   international minimum 
standard  

   minorities treaties  
  interpretation of     300–01  
   Minority Schools in Albania      300–01  , 

  304–05  ,   317   n119  
  as multilateral regime     300–01   

   model BITs  
  AALCC (1984)     96–97  
  Abs–Shawcross Draft  Convention 

on Investments Abroad (1959) 
and     40  ,   92  

  as aid to interpretation     293–94  , 
  312–14  

  alternatives to     93–98  
  capital-exporting countries, 

domination by     90–91  ,   93  
  convergence of texts and     89  ,   90–92  , 

  118  ,   360  
  IISD Model International 

Agreement on Investment 
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for Sustainable Development 
(2005) and     106   n107  

  Lomé Convention (1989) and     92–93  
  multilateral investment treaties as 

framework     92–93  ,   118  
  multilateral investment treaties as 

guidance     91–92  
  OECD Draft  Convention (1967) and   

  92  ,   118  
  South–South BITs and     93–98  
  State practice     90–91 

  US and     91       
  transaction costs of treaty 

negotiation and     91  ,   98  
  UN Code of Conduct on 

Transnational Corporations 
(1977) and     96  

  World Bank Guidelines on the 
Treatment of Foreign Direct 
Investment (1992) and     97–98   

   most-favored-nation treatment:    see 
  MFN treatment/clauses  

   multilateral investment instruments 
other than treaties  

 see also   UN Code of Conduct on 
Transnational Corporations 
(1977) ;    World Bank, Guidelines 
on the Treatment of Foreign 
Direct Investment (1992) 

  lack of impact     98   
   multilateral investment treaties, 

failure to conclude  
  1870–1945     24–25  ,   60–64  
  1945–1974     31–40  ,   369–70  
  1990–2004     8–9  ,   49–60  ,   365  
  Abs–Shawcross Draft  Convention 

on Investments Abroad (1959)   
  35–36  ,   40  ,   92  

  developing countries and     24  ,   32      , 
  60–61  

  East–West confl ict and     62  ,   369–70  
  ILC Draft  Articles on MFN Clauses 

(1978):   see   ILC Draft  Articles on 
MFN Clauses (1978)  ;   status  

  ITO/Havana Charter:   see   ITO 
(International Trade 
Organization) (Havana 
Charter [1948])  

  model BITs and     91–92  ,   118  
  negotiating complexities and   

  56–58  ,   365  
  NIEO and     61–62  ,   62–63  
  North–South divide and     61–62  
  OECD and:   see   MAI (1998)  ;   OECD 

Draft  Convention on the 
Protection of Foreign Property 
(1967)  

  socialist/communist countries and   
  24  ,   32  ,   60–61  ,   62  ,   369–70  

  State sovereignty, concern to protect   
  23  ,   62  ,   369–70   

   multilateral investment treaties / 
uniform rules, arguments in 
favor of      106  ,   119–20     

 see also   dispute settlement, 
applicability of MFN 
treatment/clauses ;    MFN 
treatment/clauses, 
multilateralization eff ect ; 
   multilateralism as underlying 
force ;    peace and security ; 
   uniformity (BITs provisions) ; 
   uniformity/universality, 
desirability 

  attraction of investment     106  
  avoidance of ineffi  cient investment 

incentives     106  
  BITS, acceptability as alternative   

  106–07  
  competitive advantage theory:   see 

  competitive advantage theory  
  equality of competition leading to 

economic growth       ,   108–12  , 
  119–20      ,   364–65 

 see also   economic growth and 
development  

  increased consistency between 
bilateral and regional 
investment treaties     106  

  increased host State credibility     106  , 
  119–20  

  increased transparency     106  
  international relations, peace 

and security, as contribution 
to     25  ,   108  ,   115–17  ,   119–20  ,   
195  
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multilateral investment treaties (cont.)
  MFN treatment and:   see   MFN 

treatment/clauses  
  multilateralism as underlying force 

and     106  ,   197–98  ,   362–63  
  nationality, prevention of 

discrimination based on     108  
  negative externalities, protection 

against     108  ,   112–15  ,   119–20 
 see also   negative externalities  

  predictability and security of 
investment     14–15  ,   106  ,   119–20  

  regional trade agreements, eff ect     111  
 n159  

  replacement of inadequate domestic 
institutions     106  ,   119–20  

  transfer of technology and 
management skills     110–11   

   multilateral treaties (general)  
  international community concept 

and     363  
  internationalization of system and   

  363   
   multilateralism, distinguishing 

features  
  bilateralism compared     8–11  
  “diff use reciprocity”     9–10  
  generalized principles as core 

characteristic     9–10  ,   18  
  hegemonic negotiation, 

relevance     10  
  non-discrimination principle, 

respect for     10–11  
  universality     9–10   

   multilateralism as underlying force    
  8–11  ,   24–25  ,   28  ,   40–41  ,   47  ,   91  , 
  362–64 

 see also   bilateralism, preference for 
  bilateralist/regional approach as 

contribution to     14–15  ,   63–64  
  BITs as functional substitute:   see 

  BITs, history and development, 
multilateralism, as functional 
substitute for  ;   uniformity (BITs 
provisions)  

  capital-exporting/capital-importing 
States relationship and     23–24  , 
  60–61  ,   98–99  ,   369–72  

  competitive advantage theory and   
  112  

  compliance with investment treaty 
obligations and     197–98  , 
  243–61  ,   366–67  

  Doha/Cantun Rounds     58  
  ICSID Convention and     47  ,   241–43  
  international community concept 

and     10–11  ,   362–64  
  international monetary law     8–9  
  international trade law     8–9  
  investment treaty tribunal practice 

and     14–15  ,   361  
  MFN treatment and:   see 

  MFN treatment/clauses, 
multilateralization eff ect  

  MIGA Convention and     49  
  multilateral treaties, role     363  
  negotiating strength and:   see 

  negotiating strength/
hegemony  ;   bilateralism/
multilateralism and  

  State sovereignty and     10–11  ,   12  , 
  362–64  

  threats to     16–17  
  uniform investment rules, 

desirability and:   see 
  multilateral investment 
treaties / uniform rules, 
arguments in favor of  

  WWII and     134  ,   362–64    

    NAFTA (1992)      42–43 
  fair and equitable treatment   

  140–41      ,   142–43      ,   268–75  , 
  332–33 

 see also   fair and equitable 
treatment  

  FTC Note of Interpretation (NAFTA 
1131(2))     142–43      ,   268–75 

  events leading to ( Pope & Talbot )   
  269–73  

  legal eff ect     271–72  
  text     270–71   

  MAI (1998) and     53–54  
  MFN clause     140–41  
  negotiating strength/hegemony and   

  102–03  
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I n dex 439

  non-NAFTA investors, protection 
(NAFTA 1139)     208–09   

   national treatment  
 see also   MFN treatment/clauses 
  BITs provisions     5  ,   66  ,   68  ,   74–75  , 

  371–72  
  Calvo Doctrine and     27  
  Chinese position     76   n28  ,   102  
  customary international law and     26  
  dispute settlement provisions, 

applicability to     179–80  
  GATS     51–52      
  GATT (1947)     50  ,   179–80  
  international standards of 

civilization, failure to meet   
  26–28      

  Mexican position     27  
  MFN treatment and     123  ,   137  
  relative nature     78  
  socialist/communist countries 

and     27   
   nationality (corporation)  

  BITs provisions     221–23  
  changeability     199–200  ,   221  
  corporate seat /  siège social  and   

  221–23  
  corporate structuring and     199–200  , 

  204–09  
  diplomatic protection and     203   n17  , 

  204   n19  
  piercing the corporate veil:   see 

  piercing the corporate veil  
  place of incorporation and     221–23  , 

  228   n88  
  substantial interest/control and   

  221–23  
  treaty-shopping and     222–23  , 

  234–36   
   nationality of investor  

  discrimination based on, prevention   
  108  ,   123  ,   200  ,   219–20  ,   365–66  

  dual nationality:   see   dual 
nationality  

  law of place of incorporation or 
principle place of business and   
  73  

  “nationality of other State” 
requirement     73 

  locally incorporated company 
and     201–02    

   nationality link as requirement for 
jurisdiction/espousal of claims    
  198–200 

 see also   piercing the corporate veil 
  customary international law   

  228  
  impracticality     219  ,   221  ,   234–35  , 

  238–39   
   nationality link as requirement for 

jurisdiction/espousal of claims, 
jurisprudence  

   ADC      228   n88  
   Barcelona Traction      203  ,   211  ,   228  
   Diallo      211  
   Saluka      228   n88   

   nationalizations  
 see also   expropriation 
  as negative externality     115   

   negative externalities  
  banking sector     113–14 

 see also   banking sector crises  
  examples     112–13  
  expropriation/nationalization     115  
  globalization and     108  ,   112–13  ,   115  , 

  119–20  
  MFN treatment (dispute settlement 

provisions) and     181–82  
  protection against     108  ,   112–15  , 

  119–20   
   negotiating strength / hegemony  

 see also   globalization 
  bidirectionality of fl ows and     8  , 

  102–03  ,   119  ,   371  
  bilateralism/multilateralism and   

  23–24  ,   98–99  ,   118–19  ,   262      , 
  362–64  ,   370–71  

  BITs convergence and     67  ,   89  , 
  98–106  ,   118–19  

  compliance with treaty obligations 
and     21–22  ,   243–45  ,   247  , 
  253–54  ,   256–57  ,   276  ,   366–67  

  detrimental eff ect on developing 
countries, absence of evidence   
  8  ,   100–01  ,   119  

  developing countries’ investment 
needs as bargaining tool     99  
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I n dex440

  diplomatic protection and     247  ,   257  
  domestic politics and     102–03  
  international investment law, role in 

formation of     6–8  
  international law, role in formation 

of     362  
  MFN treatment and     128–29  
  multilateral outcomes, possibility 

of     10  ,   20  
  non-homogeneous nature of interests 

within groups     101  ,   102–03  
  North–North BITs, as  counter-

evidence of eff ect of hegemony   
  102–03  

  outward investment, employment 
fears and     102–03  

  preferential treatment and     100–01  , 
  119  ,   128–29  

  race to the bottom and     99      ,   101  
  sequential bilateralism and     99–100  
  third-party dispute settlement and   

  262   
   New York Convention (1958):    see 

  recognition and enforcement 
of arbitral awards  ;   New York 
Convention (1958)  

  NGOs  
  developing countries and     56   n164  
  internet and     55–56  
 MAI (1998) and     55–56 

   NIEO  
  BITs as counter to     91  
  disappearance of rhetoric     43–44  
  MIGA Convention (1985) and     48–49  
 multilateralism, as obstacle to     61–62 
  OECD Draft  Convention (1967) and   

  38–39   
   non-discrimination principle  

 see also   equal opportunity treaties ; 
   MFN treatment / clauses ; 
   national treatment ;    preferential 
treatment ;    uniformity / 
universality, desirability 

  BITs and     20  ,   68  ,   76–78  ,   118  ,   368 
  grandfather clauses     77   

  diff erential treatment, acceptability   
  77–78  ,   121–22  

  expropriation, lawfulness and     83  
  FCN treaties and     29–30  
  globalization and     2  
  MFN treatment/clauses and     121–22  , 

  365–66  
  multilateral investment treaties / 

uniform rules and     108  ,   
119–20  

  multilateralism and     10–11  
  as objective     24  
  peace and security, as protection   

  115–16  
  standard of comparison, absence   

  77–78  ,   79  
  WTO     363   

   non-liquet      266  ,   276–77  
   norm-creating role of arbitral tribunal    

  243  ,   262–63  ,   266–68  ,   268–75      , 
  368 

 see also    stare decisis /precedent 
(international tribunals) ; 
   tribunal–State relationship, 
rebalancing ;    unity of 
international investment 
jurisprudence 

  applicability of international 
investment law to investment 
treaty interpretation and     278  

  civil law general clauses and     266  , 
  275  ,   336  ,   373–74  

  conceptualization of international 
investment law and     18  ,   22  

  convergence of BITs provisions and   
  277  

  cross-treaty interpretation and   
  358–60  

  customary international law 
distinguished     331   n156  

  interpretative notes and:   see 
  interpretative notes  

  judicial restraint / judicial activism, 
balance     18–19  

  multilateralization and     17–18  , 
  21–22  ,   243  ,   262–63  ,   276–77      , 
  358–60  

   non liquet  and     266  ,   276–77  
  as power shift      373–74  
  separation of powers and     266–67   

  negotiating strength/hegemony   (cont.)
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   North–South divide  
  ITO/Havana Charter and     34  
  MAI (1998) and     57  
  multilateralism, as obstacle to   

  61–62  
  OECD Draft  Convention (1967) 

and     36  
  WTO and     59    

    OECD committees  
  Capital Movements and Invisible 

Transactions     53–54  
  International Investment and 

Multinational Enterprises     53–54   
   OECD Draft  Convention on the 

Protection of Foreign Property 
(1967)  

 see also   Abs–Shawcross Draft  
Convention on Investments 
Abroad (1959) 

  Abs–Shawcross Draft  Convention 
on Investments Abroad (1959) 
and     35–36  

  BITs and     39–40      ,   89  ,   118  
  capital-importing/capital-exporting 

divide and     38–39  ,   52  
  failure     36  ,   52  ,   61  ,   63  
  NIEO and     38–39  
  North–South divide and     36  
  object and purpose     31–32  
  OECD members’ opposition to   

  38–39  
  umbrella clause and     92   

   OECD Multilateral Agreement on 
Investment (MAI) (1998):    see 
  MAI (1998)  

   opinio juris  
  ILC Draft  Articles as evidence of   

  139  
  international minimum standard 

and     269  
  need for     331   n156   

   overarching structure concept  
 see also   fragmentation risk 
  BITs and     17–19 

  interpretation against 
framework of     310–11      ,   312  ,   320    , 
  357  ,   367   

  FCN treaties and     301–03  
  [intentional] convergence of BITs 

provisions and     13–14  ,   16  , 
  66–70  ,   88–106  ,   278–81  ,   310–11  , 
  320–118  ,   360  ,   363  ,   368  

  international investment law 
principles and     18  

  interpretation methods and     14–15  , 
  277  ,   278  ,   293–94  ,   295  ,   304–05      , 
  367  

  investor rights and     18  
  MFN clauses and     122  
   stare decisis /precedent and     338      , 

  346–47  ,   356–57  ,   358  ,   367  
  umbrella clauses and     86  ,   309–10  
  unity of international investment 

jurisprudence and     14–15  ,   280  , 
  358  ,   372    

    pacta sunt servanda      182–83  
   peace and security  

  economic cooperation and     116–17  , 
  128–29  

  international investment law and   
  25  ,   108  ,   115–17  ,   195  

  MFN treatment and     128–29  ,   134  
  military alliances as off shoot 

of bilateral economic 
arrangements     133  

  multilateral investment treaties / 
uniform rules and     117  ,   119–20  

  post-1929 protectionism and     133  
  post-WWII     134  
  preferential/discriminatory 

treatment as threat to     115–16  , 
  133   

   pharmaceutical licensing      59  
   piercing the corporate veil  

  abuse of arbitral system and         226–27  , 
  231  

  BIT provisions limiting nationality 
criteria and          226–27  ,   227–28  , 
  232–34  ,   237  

  diplomatic protection and     203   n17  
  dual nationals and     223–24  ,   228–29  , 

  237  
  host State nationals as investors and   

  223–24  ,   237  
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piercing the corporate veil (cont.)
  shareholder protection     210  ,   221–36  
  third-country nationality and   

  224–28  ,   230–34  ,   237  
  tribunals’ refusal     223–24   

   piercing the corporate veil, 
jurisprudence  

   ADC      224  ,   226  
   Aguas del Tunari      224  
   Champion Trading      224  ,   230–34  
   Rompetrol      224  ,   232–34  
   Saluka      224  ,   226–27  
   Soufraki      224  
   Tokios Tokelés      224  ,   230–34  ,   314–15  
   TSA      224   n68  ,   232–33  
   Wena Hotels      224  ,   231   n103   

   policy promotion , MAI (1998)     55–56  , 
  57  

   political considerations:    see   domestic 
political considerations  

   Portugal , OECD Draft  Convention 
(1967) and     38  

   positivism  
  individual in international law and   

  245–46  ,   362  
   Th e Lotus      282   n12  ,   316   n118  
   Military and Paramilitary Activities    

  282   n12  
   stare decisis /precedent and     282–83  
  treaty predominance as source of 

international law and     362   
   precedent:    see    stare decisis /precedent 

(international tribunals)  
   preferential trade agreements , foreign 

investment protection and   
  41–42  

   preferential treatment  
  BITs and     23–24  
  negotiating strength/hegemony and   

  100–01  ,   119  ,   128–29   
   property, right to acquire      26 

 see also   expropriation ; 
   expropriation, standard of 
compensation ;    standard 
of treatment of alien (with 
particular reference to foreign 
investment)  

   property rights  

 see also   investment as “every kind 
of asset owned or controlled, 
directly or indirectly” 

  as “investment”     72  
  rule of law and     3–4   

   proportionality , fair and equitable 
treatment and     79–80  

   protectionism   
  1930s depression / WWII and     31  , 

  32    ,   67   n6  ,   133    ,   135   n51 ,  195–96 
 decolonization and     134  ,   195 
  MFN clauses under mercantilism 

and     129–30  
  multilateral treaty protection 

against     32   
   public policy exceptions (applicability 

of MFN treatment to dispute 
settlement)      155–90  ,   188–93 

  consent to BIT as implicit consent to 
exception     189–90  

  domestic law as justifi cation for 
breach of international law and   
  191  

  domestic public policy test     156–89  
   ejusdem generis  rule and     190–91  
  enforcement of commercial 

arbitration agreements 
compared     156–89  

  exhaustion of local remedies     155  , 
  190–91  

  “fork in the road” clauses     155  ,   191  
  forum selection clauses     155  
  highly institutionalized arbitration 

system     155  
  interpretation, applicable rules     190  
  rationale     156–90   

   public policy exceptions (applicability 
of MFN treatment to dispute 
settlement), jurisprudence  

   Th e Bremen      188–89  
   Maff ezini      155–90      ,   190–91      
   National Grid      188  
   Plama      156   n118  
   Siemens      188   

   public policy /   ordre public  , balancing 
the interests      377–78 

 see also   balance of investor 
protection and other policy 

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-0-521-76236-6 - The Multilateralization of International Investment Law
Stephan W. Schill
Index
More information

http://www.cambridge.org/9780521762366
http://www.cambridge.org
http://www.cambridge.org


I n dex 443

concerns ;    balance of investor–
host State interests, attempt to 
achieve 

  margin of appreciation     375–76  
  recognition and enforcement of 

arbitral awards and     46   n113  , 
  255  ,   256  

  standard of review and     375–76   
   publication of awards, role      322   

    race to the bottom  
  banking sector crises and     113–14  
  negotiating strength/hegemony and   

  99      ,   101   
   reasonableness , fair and equitable 

treatment and     79–80  
   recognition and enforcement of 

arbitral awards  
 see also   enforcement of investment 

treaty obligations 
  fi nality of award and     255  
  ICSID awards     46–47  ,   242  ,  

 258–59  
  multilateralization and     242  ,   

255–56  ,   258–59  ,   276  
  negotiating strength and     253–54  
  New York Convention (1958)     46  

 n113  ,   242   n4  ,   255      
  non-ICSID awards     256  
  as obligation     255–56  
  public policy /  ordre public  and     46  

 n113  ,   255  ,   256  
  State immunity from execution and   

  46   n114  ,   255–56   
   regional economic organizations , MAI 

(1998) and     54–55  
   regional treaties  

 see also   APEC ;    ASEAN ; 
   CARICOM ;    COMESA ; 
   Energy Charter (ECT) (1994) ; 
   equal opportunity treaties ; 
   MERCOSUR ;    Middle East 
regional arrangements ; 
   NAFTA (1992) ;    SADC 

  BITs provisions compared     20  , 
  42–43  ,   364  

  investment protection provisions   
  20  ,   42–43  ,   61  

  MFN treatment/clauses and   
  147–50 

  ILC Draft  Articles (1978)     138   
  multilateral investment protection 

treaties compared     61  
  multilateralism, as threat to     11–12  , 

  111   n159  
  proliferation     23  ,   42–43  ,   62–63   

   remedies  
 see also   damages 
  effi  cient breach theory     251–52  , 

  260–61  ,   276  ,   373  
  ILC Articles on State Responsibility 

(2001)     220  ,   250  ,   251–52  
  non-pecuniary relief     250  
   restitutio in integrum  ( Chorzów 

Factory )     251–52  
  State and individual’s remedies 

compared     250   
   res inter alios acta   principle      127–28  , 

  137  ,   154 
 see also    ejusdem generis  rule 
  restrictive treaty interpretation and   

  162–63   
   restitutio in integrum   (  Chorzów 

Factory  )      251–52  
   restrictive practices , Havana Charter 

(1948) and     33  
   Ricardo, David      25  
   rollback principle (MAI)      55–56  
   Root, Elihu      25–26  
   rule of law  

  economic growth, contribution to   
  4–5  

  fair and equitable treatment 
compared     79–80  ,   81  

  full protection and security 
compared     81  

  international provisions as 
replacement for inadequate 
domestic institutions     106–07  , 
  377–78  

  legitimate expectations and     79–80  
  predictability of the law and     79–80  
  property rights and     3–4  
  regulation of economy and     3–4  
  as unifying feature in BITs     81  , 

  364–65  ,   371–72    
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    SADC      42–43  
   separation of powers  

 see also   norm-creating role of 
arbitral tribunal 

  blurring of dividing lines     266–67  
  treaty-amending power, limitations   

  267–68   
   settlement of dispute (ICSID)      253  
   shareholder protection, history and 

development  
  changes in international law relating 

to     203  
  customary international law and   

  204   n19  
  human rights, development 

as general principle of 
international law and     56   n171  , 
  96  ,   362–64   

   shareholder protection, jurisprudence  
   AES      202  
   Aguas del Aconquija      203   n15  
   AMT      202  
   Azurix      204    n19 ,   205   n22  ,   206   n23  , 

  211–12  
   Barcelona Traction      203  ,   204   n19  
   Berschader      205   n22  
   BG      216–17  
   Camuzzi      ,   203   n15  ,   204   n19  ,  211–12  , 

  213 
   CME      202  
   CMS      203–04  ,   211–12  ,   216–17  
   ELSI      203–04  
   Enron      203   n15  ,   206–07  ,   216–17    
   GAMI      203   n15     204   n19,   211–12    
   Gas Natural      202  
   Genin      202  
   Goetz      202  
  Iran–US Claims Tribunal     210   n28  
   Lanco      202–03  
   Lauder      207   n26  
   LG&E     203   n15  ,   204  n19,   211–12  ,   214  , 

  215–16       
   Maff ezini      202  ,   213  
   Metalclad      216  
   Mondev      213  
   Plama      202  
   Sedelmayer      207   n26  

   Sempra      203 n15  ,  204 n19 , 206 n23, 
212, 216–17       

   Siemens      204–05  ,   211–12  
   Tecmed      216  
   Waste Management      208–09   

   shareholder protection, 
multilateralization of BIT 
obligations      200  ,   201  ,   217  , 
  236–37 

  complexity of interrelationships and   
  217–19  ,   236–37  

  corporate structuring and     219  , 
  237–38  ,   373  

  countermeasures and     219–20  
  discrimination based on nationality 

and     200  ,   219–20  
  domestic investors and     220–21  , 

  372  
  globalization and     239–40  ,   373  
  MFN treatment/clauses and     200  , 

  218–19      ,   237  
  treaty-shopping and     200   

   shareholder protection, nature and 
scope of claim      209–17 

  company and shareholders 
distinguished (domestic law)     211 

  diplomatic protection rules 
compared     211 

 see also   diplomatic protection   
  company and shareholders 

distinguished/merged 
(international law) 

  measure of damages 
distinguished     213  

  standing     211–12  
  substantive matters     212–17   

  corporate structuring and     21  , 
  199–200  ,   204–09  ,   366 

  intermediary company 
incorporated in third State and   
  207–09  ,   236  ,   366  

  intermediate company 
incorporated in home State and   
  204–05  ,   236  

  intermediate company 
incorporated in host State and   
  21  ,   206  ,   216  ,   217  ,   236  
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  multilateralization and     21  ,   219  , 
  237–38  ,   366  ,   368  ,   373  

  piercing the corporate veil:   see 
  piercing the corporate veil   

  domestic investors     220–21  ,   230–34  , 
  372  

  fair and equitable treatment   
  216–17 

  cause of action     217   
  globalization and     209  
  interference with rights of company 

(“indirect” interference)     210 
  expropriation claims     213–15  
  umbrella clauses     215–16  
  violation of investor’s own rights 

under BIT, need for     212–17       
  interference with rights of 

shareholders (“direct” 
interference)     209–10  

  limitations, need for     206–07  
  majority shareholdings     202  
  minority shareholdings     201  , 

  202–04  ,   236  
  non-NAFTA intermediaries 

(NAFTA 1139)     208–09   
   shift ing power:    see   tribunal–State 

relationship, rebalancing  
   Singapore Declaration / Ministerial 

Meeting (1996)      52–53  ,   58  ,   59  
   Slovak Republic , MAI (1998) and    

 55   n159  
   Smith, Adam      25  
   socialist/communist countries  

  consent to arbitration, limitations 
on     87–88  ,   164   n163  

  multilateralism, hostility to     24  , 
  60–61  ,   62  ,   369–70  

  “prompt, adequate and eff ective” 
compensation requirement, 
rejection     27  ,   37  

  South–South BITs and     93–94   
   sources of international law :   see 

  customary international law  ; 
  norm-creating role of arbitral 
tribunal  ;    stare decisis /
precedent (international 
tribunals)  

   South–South BITs  
AALC Model BITs and 96–97
  capital-exporting model, 

alternatives to     95  
  increasing use of     24  ,   42  ,   68  ,   101  ,   119  , 

  371  
  North–South BITs, similarity to   

  93–98  ,   119  ,   364  
  same or similar language / diff erent 

meaning, problems of    
 94–95  

  socialist/communist countries and   
  93–94  ,   98  

  UN Code of Conduct on 
Transnational Corporations 
(1977) and     96  

  World Bank Guidelines on 
the Treatment of Foreign 
Direct Investment (1992) 
and     97–98   

   sovereignty:    see   State sovereignty, 
concern to protect  

   standard of review  
  international and domestic law 

analogies     375–76  
  tribunal–State relationship and   

  375–76   
   standard of treatment of alien (with 

particular reference to foreign 
investment)  

 see also   fair and equitable 
treatment ;    full protection 
and security ;    international 
minimum standard ;    MFN 
treatment/clauses ;    national 
treatment 

  bilateral treaties and     25  
  consensus, development of     19  
  customary international law and     25  , 

  79  ,   268–75  
 generally accepted standards of 

civilization and     25–26 
  multilateral investment treaties and   

  25  
  peace and security, as contribution 

to     25  ,   108  ,   115–17  
  rationale     75  

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-0-521-76236-6 - The Multilateralization of International Investment Law
Stephan W. Schill
Index
More information

http://www.cambridge.org/9780521762366
http://www.cambridge.org
http://www.cambridge.org


I n dex446

standard of treatment of alien (cont.)
  relative and absolute standards of 

treatment distinguished     75  , 
  78–79  

  State responsibility, as part of law 
of     25   

   standard of treatment of alien 
(with particular reference 
to foreign investment), 
jurisprudence  

   Certain German Interests in Upper 
Silesia      27–28  

   Hopkins      27–28  
   Neer      28  ,   140–41  ,   269  ,   273–75  ,   335  
   Roberts      27–28  
   Treatment of Polish Nationals      27–28   

   standard of treatment of nationals:   
 see   domestic investors, 
protection of  

   standstill principle (MAI)      55–56  
   stare decisis  /precedent (international 

tribunals)  
  abbreviation of later tribunal’s 

reasoning and     328–30  
  analogy with previous decisions and   

  324–26  
  arguments as determining 

consideration     327–28  
  burden of argument and     331  
  clarifi cation of BIT provisions / 

subsidiary means of 
interpretation     326–28  ,   355  ,   358  

  concealment of dissent   
  352–55  

  concurring decisions and     324–39 
  presumption in favour of     359–60   

  confl icting decisions and     17–18  , 
  339–55 

 see also   concealment of dissent 
 above  ;    open dissent  below  

  contemporaneous decisions and   
  341   n174   

  costs     341  
  cross-treaty coherence and     333–38  , 

  355–56  
  dialogue as means of avoiding     345  
  domestic law practice compared   

  279–80  ,   281–82  

  fragmentation risk and:  
 see   fragmentation risk  

  ICJ practice     321   n126  
  ICJ Statute     282–83 

  ICJ 38(1)(d) and     326   
  ICSID 53(1) and     291–92  
  ICSID practice     322  
  identity of facts, relevance     292  
  institutionalization of system and   

  22  ,   284  ,   288  ,   321  ,   338  ,   356  ,   357  , 
  358  

   inter partes  eff ect of decisions and   
  282–83  ,   288–89 

  NAFTA 1136(1) and     288–89  
  VCLT 34 provisions and     289   n37   

  investment treaty arbitration and   
  280–81  ,   288–92  ,   338  

  investor rights, role in defi nition of   
  332–38  ,   338–39 

  fair and equitable treatment   
  332–38  ,   367–68  

  indirect expropriation     338–39  , 
  367–68   

  methodology     324–25  
  MFN clauses and     289–91  
  non-binding nature of awards, 

relevance     322–23      ,   330–31  ,   338  , 
  355  ,   356  ,   358  ,   367–68  

  open dissent 
  domestic courts and     346–47  
  examples     341–47  
  as exception     339–40  
    SGS  v.  Philippines      344  
  umbrella clauses     341–46   

  open dissent, means of avoiding 
  classifi cation of earlier decision as 

“exception”     350–52  
  distinction of facts     347–49  ,   356  
  distinguishing factors as     340  , 

  341   n174  
  inter-tribunal courtesy and     351  
  overarching system as reference 

point         346–47  ,   356–57  ,   358   
  ordinary meaning of treaty 

provisions and     326  
  overarching structure concept and   

  14–15  ,   338      ,   346–47  ,   356–57  , 
  358  ,   367  
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  positivism and     282–83  
  publication of awards, role     322  
  scarcity and limited competence 

of international dispute 
settlement bodies and     282–83  

  standard-setting and     330–31  ,   355  , 
  367–68      

  third-party treaties between 
non-Contracting States and     326  

  umbrella clauses     341–46 
 see also   umbrella clauses  

  unity of international investment 
jurisprudence and     17–18  ,   321–57      

  WTO DSB practice     321   n126   
   stare decisis  /precedent (international 

tribunals), jurisprudence  
   ADC      ,   292   n45 ,  322–23  
   AES      291–92  , 322  n129,    322  , 

  323      ,   325–26  
   Aroa Mines      290–91  
   Azurix      292   n45  ,   326  ,   327   n139  
   Berschader      349   n209  
   Camuzzi         329   n152 ,  330–31  
   El Paso      322  ,   345–46  
   Enron      328–30      ,   355   n233  
   Eureko      327–28  ,   336–37  
   Gas Natural      324–25  ,   326  
   LG&E      352–55  
   MTD      336  
   Plama      350–52  
   RosInvest Co      340   n172  
   Saipem      331  
   Salini      348–49  
   Saluka      337–38  
   Sempra      347  
   SGS  v.  Philippines      345  
   Suez and InterAguas      348   n200  
   Tecmed      333–38  
   Waste Management      332–33   

   State contracts:    see   investor–State 
contracts, breach  

   State immunity from execution , 
recognition and enforcement 
of arbitral award and     46   n114  , 
  255–56  

   State responsibility  
 see also   full protection and security ; 

   umbrella clauses 

  commercial acts and     85  
  compliance with treaty obligations   

  182–83  
  countermeasures and     220  ,   242–43  
  customary international law and   

  85–86  
  ILC Draft  Articles (2001):   see 

  ILC Draft  Articles on State 
Responsibility (2001)  

   pacta sunt servanda      182–83  
  protection of aliens and     25  
  remedies for breach     250  ,   251–52   

   State sovereignty, concern to protect  
  BITs and     12  ,   65  ,   100–01  ,   102  ,   108–09  , 

  119  ,   317–19  ,   371  ,   377–78      
  customary international rules on 

investment protection and   
  36–39  

  dispute settlement and     56–57 
  investment treaty arbitration   

  108–09  ,   275   
  ICSID Convention and     47  
  investment protection and 

promotion, balance     18  ,   378  
   ius cogens  and     362–64  
  MAI (1998) and     56–57  
  MIGA Convention and     48–49  
  multilateral investment treaties, as 

reason for failure     23  ,   62  ,   369–70  
  multilateralism, eff ect on     10–11  ,   12  , 

  362–64  
  treaties, role in inter-State 

relationships and     362  
  treaty obligations and     316  
   Th e Wimbledon      316   

   subrogation (insurance compensation)    
  75   n26 

  MIGA and     48   
   systemic problems / systemic solutions    

  15  ,   18–19  ,   346  ,   350–52  ,   356–57  , 
  358   

    tariff  reductions , conditional MFN 
treatment and     130–31  

   technology and skills transfer  
  economic growth and     110–11  
  multilateral investment treaties and   

  106  ,   110–11   
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   textile trade liberalization      59  
   theoretical/conceptual approach to 

international investment law    
  12  ,   15  ,   17–19  ,   22 

  comparative law approach     376–77  
  inter-disciplinary approach     376–77  
  inter-institutional approach     376–77  
  legitimacy concerns and     376–77  
  norm-creating role of international 

investment tribunals and     18  ,   22  
  systemic problems / systemic 

solutions and     15  ,   18–19  ,   346  , 
  350–52  ,   356–57  ,   358   

   Tokyo Round (1973–79)      50  
   transaction costs  

  competitive advantage theory and   
  112  ,   123  ,   258  

  enforcement of treaty obligations   
  258  

  investor–State arbitration and     258  
  MFN treatment and     123  ,   128 

  dispute settlement provisions     181  , 
  189–90  ,   193     

  of treaty negotiation     66–67  ,   89  ,   91  , 
  94–95  ,   98  ,   261  ,   370–71   

   transitioning economies:    see 
  developing countries  ;   economic 
growth and development  ; 
  South–South BITs  

   Transnational Corporations, UN 
Code of Conduct (1970):    see 
  UN Code of Conduct on 
Transnational Corporations 
(1977)  

   transparency  
  MFN treatment / clauses and     128  
  multilateral investment treaties and   

  106   
   treaty interpretation:    see   interpretation 

of treaties (including in 
particular BITs and MFN 
clauses)  

   treaty-shopping  
   Aguas del Tunari      222–23  
  “denial of benefi ts” clauses and     223  
  “investor” defi nitions in BITs, role   

  21  ,   221  
  legality     222–23  

  MFN treatment/clauses and     161  , 
  165–66  ,   169–70  ,   187–88  

  nationality (corporation) and   
  222–23  ,   234–36  

  shareholder protection and     21  ,   200  , 
  221  

  source of capital, relevance to object 
and purpose of BITs     235–36  

  tax considerations and     236   
   tribunal–State relationship, 

rebalancing  
 see also   norm-creating role of 

arbitral tribunal 
  absence of appeal/review system 

and     373–74  
  institutionalization of system and   

  275  ,   373–74  
  investor’s right of action and     21–22  , 

  252  ,   373–76  
  legitimacy of norm-creation role 

and     14–15  ,   373–74  
  limited infl uence of States over 

tribunals and     275  ,   277  ,   373–74  
  margin of appreciation and     375–76  
   Pope & Talbot      269–73  
  standard of review, redefi nition   

  375–76  
  theoretical/conceptual approach to 

international investment law 
and     376–77  

  uncertainty of law and     263  ,   268  ,   275  , 
  277  ,   373–74   

   TRIMs  
  developing countries and     50–51  
  foreign investment, exclusion    

 50–51  
  US and     50–51   

   TRIPS  
  developing countries and     59  
  foreign investment protection 

and     52   
   Turkey , OECD Draft  Convention 

(1967) and     38   

    umbrella clauses      66  ,   74–75  ,   84 
  Abs–Shawcross Draft  Convention 

on Investments Abroad (1959) 
and     92  
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  breach of any investment-related 
promise, extension to     85  

  confl icting interpretations ( SGS  
cases)     85–86  ,   341–46  

  customary international law, 
relationship with     85–86  ,   342  

  defi nition     84  
  example     84  
  expropriation, protection against 

and     85–86  
  history     92  
  investor–host State relationship and   

  371–72  
  OECD Draft  Convention (1967) 

and     92  
  overarching structure concept and   

  86  ,   309–10  
  rationale     75  
  shareholder rights under     215–16  
  treaty and contract-based claims 

distinguished     85–86  
  uniformity and     86   

   umbrella clauses, jurisprudence  
   Azurix      215   n48  
   LG&E      215–16   

   UN Code of Conduct on Transnational 
Corporations (1977)  

  as balance between interests of 
developed and developing 
countries     96  

  expropriation issues, failure to 
resolve     96  

  human rights, obligation of foreign 
investors to respect     56 n171  ,   96    

  as model BIT     96   
   UNCITRAL Arbitration Rules  

  as applicable law     87–88  ,   191–93  
  review of awards     254–55   

   uniformity (BITs provisions)      39–40  , 
  65–66  ,   69–70  ,   70–88 

 see also   BITs, content ;    MFN 
treatment/clauses ;    multilateral 
investment treaties / uniform 
rules, arguments in favor of ; 
   norm-creating role of arbitral 
tribunal 

   AES      70  
  capital transfer provisions     87  

  corporate structuring and     238  
  coverage  ratione materiae      71–72  ,   118 

 see also   investment as “every kind 
of asset owned or controlled, 
directly or indirectly”  

  coverage  ratione personae      73 
 see also   investor, defi nition ; 

   nationality of investor  
  coverage  ratione temporis      73–74  
  diff erent language / same meaning   

  74–75  ,   122  
  dispute settlement     87–88  ,   118  , 

  152–53  ,   368  
  divergence from     102   n129  ,   368–69  
  expropriation, protection provisions   

  81–82  ,   84  
  fl exibility of bilateral negotiation 

as limiting factor, whether     20  , 
  88–89  ,   369  

  globalization and     239–40  ,   364–65  , 
  373  

  [intentional] convergence and   
  14–15  ,   16  ,   20  ,   66–70  ,   88–106  , 
  278–81  ,   310–11  ,   320–118  ,   360  , 
  363  ,   368  

  investment treaty arbitration and   
  261–75  

  investor rights     19  ,   74–87  ,   118  , 
  368  

  model BITs, role     89  ,   90–92  ,   118 
 see also   model BITs  

  negotiating strength/hegemony and   
  20  ,   67  ,   89  ,   98–106  ,   118–19 

 see also   negotiating strength/
hegemony  

  non-discrimination principle     68  , 
  76–78  ,   118  ,   119–20  ,   368    

  object and purpose     118  ,   314  ,   359–60  
  OECD Draft  Convention (1967) and   

  39–40      ,   89  ,   92  
  pre-establishment / admission of 

investment, host State’s rights 
to impose conditions     73–74  ,   75  

  rule of law and     81  ,   364–65  ,   371–72 
 see also   rule of law  

  same or similar language / diff erent 
meaning:   see   interpretation of 
treaties (including in particular 
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BITS and MFN clauses)  ;   same 
or similar language / diff erent 
meaning  

  summary of reasons for     117–20  
  transaction costs of treaty 

negotiation and     66–67  ,   89  ,   91  , 
  94–95  ,   98  ,   261  

  umbrella clauses     86  ,   92  
  uniformity of interpretation, need 

for     120  ,   122  ,   320  ,   323   
   uniformity/universality, desirability    

  20  ,   24  ,   28  ,   31  ,   92  ,   99–100  , 
  106 

 see also   multilateral investment 
treaties / uniform rules ; 
   arguments in favor of 

  direct investor–State arbitration and   
  257  ,   366–67  

  international law and     362–64  
  multilateralism as underlying force 

and     20  ,   362–64  ,   365  ,   378  
  norm-creating role of arbitration 

tribunal     243  ,   262–63  ,   276–77       
   United Kingdom , protectionism 

post-1929     133  
   United States  

  appeals mechanism, proposal for   
  104–05  ,   288   n35  

  BITs and 
  attitude towards     41  ,   105–06  
  changes in practice     103–06  
  fair and equitable treatment 

provisions     104  ,   105  
  indirect expropriation provisions 

and     104  ,   105  
  model BITs     91      
  reversal of policy towards 

investment protection and   
  105–06   

  developing countries and     59–60  
  FCN treaties and     29–30  ,   130–32  
  GATS and     51  
  GATT (1947) and     34  ,   50  
  Helms–Burton Act, extraterritorial 

eff ect     54–55  
  ITO and     32–33  ,   34  
  MFN treatment/clauses 

  applicability to dispute settlement 
provisions     104  ,   105  ,   151–93  , 
  196      

  BITs concluded with EU members 
and     147–50  

  conditional MFN treatment and   
  130–32      ,   132–33   

  protectionism post-1929     133  
  TRIMs and     50–51   

   unity of international investment 
jurisprudence  

 see also   interpretation of treaties 
(including in particular BITS 
and MFN clauses) ;    norm-
creating role of arbitral 
tribunal 

  autonomous nature of international 
investment law and     280–81  , 
  288  ,   293  

  cross-treaty coherence and     14–15  , 
  278–81  ,   294–321  ,   357  ,   358–60 

 see also   interpretation of treaties 
(including in particular BITS 
and MFN clauses) ;    third-party 
treaties as aid  

  domestic law compared     347 
  civil law practice / codifi cation 

and     279–80  ,   281–82  
  common law practice /  stare 

decisis      279–80  ,   281–82  ,   361  
  intra-judiciary confl ict resolution 

and     281–82   
  fragmentation risk:   see 

  fragmentation risk  
  institutionalization of system and   

  366–67      
  joinder or consolidation of cases / 

simultaneous hearings by same 
tribunal and     17–18  ,   285   n22  , 
  288   n35  

  overarching structure, importance:  
 see   overarching structure 
concept  

  precedent, role:   see    stare decisis  /
precedent (international 
tribunals)  

  treaty interpretation methods and   
  280–81  ,   314–19  ,   323 

uniformity (cont.)

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-0-521-76236-6 - The Multilateralization of International Investment Law
Stephan W. Schill
Index
More information

http://www.cambridge.org/9780521762366
http://www.cambridge.org
http://www.cambridge.org


I n dex 451

 see also   interpretation of treaties 
(including in particular BITS 
and MFN clauses)    

    visas (BITs provisions)      75   n26   

    waiting period:    see   admissibility 
requirements, applicability 
of MFN treatment/clauses  ; 
  waiting period  

   war risks , insurance     48  ,   75   n26  
   work permits (BITs provisions)      75   n26  
   World Bank  

  Guidelines on the Treatment of 
Foreign Direct Investment 
(1992)     97–98  

  ICSID and     45   
   WTO  

  Agreement:   see   WTO Agreement  
  Cancun Summit (2003)     59–60  
  capital-exporting/capital-importing 

States and     52  ,   60  
  developing countries and     52–53  ,   58 

  economic development concerns 
and     60  

  issues dividing/linking 
developed and developing 
countries     59   

  Doha Round (2001)     58  

  early achievements     57  
  foreign investment protection, 

limited achievements     8–9  ,   52  , 
  53  ,   61  ,   63  ,   365   

  removal from negotiating agenda   
  60   

  GATS     51  
  international community concept 

and     363  
  MAI (1998) and     53  ,   57  
  non-discrimination principle and   

  363  
  North–South divide and     59  
  Singapore Declaration / Ministerial 

Meeting (1996)     52–53  ,   58  ,   59  
  transborder exchanges, 

facilitation     2  
  TRIMs     50–51  
  TRIPS     52  ,   59   

   WTO Agreement  
  as bundle of bilateral obligations    

 197   n2  ,   198   n5  
  multilateralization and     363   

   WTO Dispute Settlement Body  
  fi nality of awards     253–54  
  institutionalization of system and   

  363  
   stare decisis /precedent and   

  321   n126          

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-0-521-76236-6 - The Multilateralization of International Investment Law
Stephan W. Schill
Index
More information

http://www.cambridge.org/9780521762366
http://www.cambridge.org
http://www.cambridge.org

