
Attempts at developing a theory of international investment law are 
complicated by the fact that this fi eld of international law is based on 
numerous, largely bilateral treaties and is implemented by arbitral pan-
els established on a case-by-case basis. Th is suggests a fragmented and 
chaotic state of the law, with diff erent levels of protection depending on 
the sources and targets of foreign investment fl ows. Th is book, however, 
forwards the thesis that international investment law develops, despite 
its bilateral form, into a multilateral system of law that backs up the 
functioning of a global market economy based on converging principles 
of investment protection. In discussing the function of most-favored-
nation clauses, the possibilities of treaty-shopping and the impact of 
investor-State arbitration with its intensive reliance on precedent and 
other genuinely multilateral approaches to treaty interpretation, it off ers 
a conceptual framework for understanding the nature and functioning 
of international investment law as a system.
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xiii

International investment law is one of the fastest-growing and most vibrant 
fi elds of international law and dispute settlement today. It is both shaped 
by, and is shaping, the economic and social processes associated with glo-
balization. In fact, it grows at a rate that makes authoring and publishing 
a book on international investment law an endeavor that evokes Achilles’ 
footrace against the tortoise: an infi nite struggle of catching up to a place 
and point in time that will be past present. Since the initial manuscript of 
this book was fi nalized in August 2008 the developments in arbitral jur-
isprudence, investment treaty making and scholarship have not paused. 
Instead, they have continued their exponential growth to now over 2,600 
bilateral, regional and sectoral investment treaties and over 300 known 
investment treaty arbitrations that cover increasingly complex proced-
ural and substantive issues and are accompanied by proliferating schol-
arship on various facets of international investment law. Although the 
most relevant subsequent developments in arbitral jurisprudence up to 
March 2009 have been worked into the book, in particular developments 
concerning the interpretation of most-favored-nation clauses, it can off er 
no more than a snapshot of where arbitral jurisprudence, investment 
treaty making and scholarship on international investment law currently 
stand, or will stand once this book courts for the attention of counsels 
and arbitrators in investment treaty disputes, scholars and students of 
international law and international relations, as well as offi  cials in inter-
national organizations, domestic governments and non-governmental 
organizations active in the fi eld.

While one of its core claims deals with the importance of arbitral 
jurisprudence for the interpretation and development of international 
investment law, the present book goes beyond a static perspective of 
investment jurisprudence and rather attempts to make a contribu-
tion towards developing a theory of international investment law that 
conceptualizes the dynamics of arbitral jurisprudence and investment 
treaty making. It concentrates on resolving one of the primary obstacles 

P R E F A C E
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xiv Preface

to developing a theory of international investment law, namely the 
apparently fragmented, disintegrated and chaotic state of the law that 
is embedded in numerous, largely bilateral treaties and implemented 
by arbitral tribunals which, established on a case-by-case basis, gener-
ate increasing jurisprudential inconsistencies. In analyzing investment 
treaty making and investment arbitration in a framework that focuses on 
bilateralism and multilateralism as institutional forms of international 
cooperation, the book argues that one can observe, despite the exist-
ing potential for fragmentation, convergence rather than divergence in 
this fi eld of international law. In consequence, one can perceive of inter-
national investment law as a proper subsystem of international law and 
dispute resolution that provides a systematic legal framework for struc-
turing, promoting and protecting investment activities in a global eco-
nomic system that is based on largely uniform principles of investment 
protection and applies rather independently of the sources and targets 
of foreign investment fl ows. Elements of this thesis are the inclusion of 
most-favored-nation clauses, the possibilities of treaty-shopping through 
corporate structuring, and the contribution of investor-State dispute 
settlement through the intensive use of precedent and other genuinely 
multilateral approaches to treaty interpretation. Th e book therefore 
argues that investment treaties in their entirety function largely similar 
to a genuinely multilateral system and serve a constitutional function 
for the global economy by establishing institutions that enable economic 
actors to unfold their activities and to structure economic exchange in 
the fi eld of foreign investment.

Similar to solving Zeno’s problems, the thesis of the multilateralization 
of international investment law is intended to shift  the thinking about 
ordering paradigms in international investment law away from bilateral – 
and necessarily limited – rationales towards a more principled theory of 
international investment law and thereby attempts to explain the para-
doxical tension between the fragmentation of sources and dispute settle-
ment institutions, on the one hand, and the creation of convergence, on 
the other. Th is thesis, it is hoped, provides a conceptual framework for 
understanding the nature and functioning of international investment 
law as a genuine system of law and dispute resolution and off ers solutions 
to numerous practical and theoretical problems regarding, inter alia, 
questions of treaty interpretation, of the use of sources in international 
investment law and regarding the relationship between arbitral tribunals 
and States. It may also form the basis for developing a Rechtsdogmatik of 
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xv  Preface

the principles of substantive international investment law and arbitration 
which can guide the decision-making of arbitral tribunals and investment 
treaty makers in a more principled way than solely relying on arbitral 
precedent, as largely is the case in the current investment jurisprudence 
and scholarship. Moreover, understanding international investment law 
as a multilateral order is not only a descriptive claim; it also expresses the 
normative claim that multilateralism is a sensible and desirable perspec-
tive that investment treaty makers and arbitral tribunals should adopt.

Th e present book is the product of my PhD research that I conducted 
since the summer of 2004. It was accepted, in April 2008, as an inaugural 
dissertation at Johann Wolfgang Goethe-Universität Frankfurt am Main. 
Th e initial idea for the topic formed during a placement in a law fi rm in 
Buenos Aires from February to April 2002 which confronted me, then a 
legal trainee at the Court of Appeals of Munich, with researching, in the 
midst of the Argentine fi nancial crisis, for a memorandum on the con-
formity of some of Argentina’s emergency measures with the German–
Argentine bilateral investment treaty. Th en, unlike today, the material on 
investor rights, such as fair and equitable treatment, full protection and 
security or the prohibition of indirect expropriations without compen-
sation, was rather scarce: there was virtually no investment treaty juris-
prudence around and the soon-to-come explosion of investment treaty 
arbitrations was hardly predictable. Th en, international investment law 
seemed like exotic, but quiet waters to explore. It is thus all the more 
exciting to see the development this area of international has embarked 
on over the past years.

My PhD research has benefi tted from manifold professional, academic 
and personal experiences and thanks are due to the many friends, col-
leagues and mentors that have accompanied, supported and inspired me 
during these years. Th ey are too numerous to mention and have helped, 
each in their own special way, to help the project go through. I owe spe-
cial gratitude to my supervisor, Professor Dr. Armin von Bogdandy of the 
Max Planck Institute for Comparative Public Law and International Law 
in Heidelberg for his support and constructive criticism, and his reiter-
ated demands that a doctoral thesis needed to explain the functioning of 
law not only in terms of lawfulness and unlawfulness, but also in terms of 
its contribution to and interaction with the underlying social, economic 
and ideological reality. Th is oft en daunting challenge and his encourage-
ment throughout the entire period have helped immensely to focus my 
research, thinking and analysis. Likewise, thanks are due to the other 
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xvi Preface

members of my examination committee, in particular Professor Dr. Dr. 
Rainer Hofmann for his enthusiastic report, and Professor Dr. Peter von 
Wilmowsky for chairing the committee.

Critical for my research was a two-year stay at New York University 
where I fi rst pursued the LL.M. program in International Legal Studies 
and later fi nalized the original manuscript. NYU’s academic community 
and unique program in international law, as well as working as a research 
assistant with Professor Benedict Kingsbury, were particularly forming. 
Th e stay was made possible by a Hauser Global Scholarship, by a schol-
arship of the Studienstift ung des deutschen Volkes under the European 
Recovery Program and by the Lovells Scholarship. Of invaluable support 
and intellectual stimulus was further the mentorship of the late Professor 
Dr. Th omas Wälde who personally, and through the many participants of 
the OGEMID listserv, has strengthened my interest in and understand-
ing of international investment law. Finally, the last revisions and updates 
of the book have benefi tted from a clerkship at the International Court 
of Justice with Judge Abdul G. Koroma and a further clerkship with the 
Honorable Charles N. Brower of 20 Essex Street Chambers, London, dur-
ing which I gained unparalleled insights into the real world of investor-
State arbitration.

All of the above have contributed to the fact that the thesis was awarded 
the Baker & McKenzie Prize for the best doctoral dissertation with an eco-
nomic law background at Johann Wolfgang Goethe-Universität as well as 
an Otto Hahn Medal for outstanding scientifi c achievements. I am hon-
ored and humbled by these awards and am grateful to the sponsors, the 
Frankfurt offi  ce of Baker & McKenzie and the Max Planck Society. I hope 
that this book will prove to be stimulating and contribute to a deeper 
understanding and the further development of international investment 
law and arbitration in its pioneering times.
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