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see judicial remedies
judicial review and,
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New, 2, 12-14, 100, 105, 115, 116, 175,

184, 361

procedural fairness and,

see procedural fairness
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rationality and, 16, 23, 29-31
reasonableness and,

see reasonableness
relevant evidence, assembling of, 235
response to Teoh and, 304-305
rule of law and,

see rule of law
standing and,

see standing
statutory interpretation and, 24-28
themes and values of, 23-24
underlying simplicities of, 15-17

administrative review, 21-23, 83, 167,

209, 345
advantages of tribunal over court in, 77

administrative tribunals, 9, 22

appealing decisions from, 95-96
burden of standards of proof and, 94-95
definition of, 78—79

evidence in, 90-91

fair, just, economical and quick, 94
generalist and multi-purpose, 80
government policy and, 96-98
impact of decisions, 98-99
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automatic disqualification, demise of rule of,
318-322, 329

bad faith, 283, 286, 333, 336
external affairs power and, 210
improper purpose and, 209-211
balance of probability test, 224
bias, 24, 31, 333
actual and apprehended, 316
behaviour giving rise to complaint of,
324-326
real likelihood, real danger or reasonable
liklihood of, 322-324
reasonable apprehension of, 220
rule against, 265, 274, 316
context sensitive, 322, 356
exceptions to, 326—-328
statutory abrogation or modification
and, 327
values underpinning, 317-318
Bill of Rights, absence of, 5, 50, 72, 73, 75
Bland Committee, 82, 97, 102, 103
but-for test, 36—39, 208
common law, 2, 3, 11, 13, 23
alter ego principle and, 261
attitude to giving reasons for
administrative decisions, 177-179,
180
constitutional rights and, 27
finding of fact based on no evidence rule
and, 219
human rights and, 26
improper purpose and, 198
individual rights and liberties and, 61, 62
international law and, 302
judicial impartiality and, 318
judicial interpretation and, 64
judicial review and,
see judicial review
no evidence rule and, 239-241,
242-243, 244
presumption against delegation of power
and, 260
procedural fairness and,
see procedural fairness
rationality and, 30
reasonableness and, 213
review jurisdiction, 34
rules of interpretation and, 25
writs,
see Writs

constitution, Australia
abstract concept of Crown and, 47

as backdrop to administrative law, 4—14
framework for administrative law,
20-21
improper purpose and, 211, 260
judicial remedies and, 376—378
reasonableness and, 214
responsible government and, 254
theory of state and, 47
courts
adversarial system and, 145, 146
constitutional suitability of reveiwing
certain types of decisions, 147
delegated legislation and, 141
judicial review and,
see judicial review
law relating to standing and,
164-165
Crown immunity doctrine, 200

de novo review, 85, 271
jurisdiction, scope of, 89
delegated legislation
arguments against use of, 136—137
courts and, 141
definition, 134
justification for, 135-136
Legislative Instruments Act 2003 (Cth) and
Federal Register of Legislative
Instruments and, 138
importance of disallowance and, 139
s5, significance of, 139-141
parliamentary committees and, 142
reasonable, 230-231
discretion, reasonable exercises of
disproportionate impact and,
228-229
inconsistency and unequal treatment and,
227-228
proportionality, human rights and degrees
of scrutiny, 229-230
reasonable delegated legislation and,
230-231
discretionary power, 10, 11, 18, 50, 71,
178, 243
statutory, 204, 253, 263

error of law, 22, 24, 30, 31, 83, 91, 95,
173, 175, 180, 219, 222, 235, 243,
244-245, 336

executive power, 4, 16, 18, 19, 21, 148,
152, 155, 274, 300

Crown and, 20, 47
treaties and, 65, 302
express power of delegation, 261, 262

© Cambridge University Press

www.cambridge.org



http://www.cambridge.org/0521697905
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-0-521-69790-3 - Australian Administrative Law: Fundamentals, Principles and Doctrines

Matthew Groves and H. P. Lee

Index

More information

failure to exercise discretion or exercise
duties
acting under dictation and, 254-258
agency/alter ego principle and, 261-262
applicable grounds of judicial review and,
254
appraisal of, 263-264
definition of discretion and, 253
failure to perform a duty and, 263
fettering of discretion by undertakings
and, 260
improper delegation and, 260-262
inflexible applicaiton of policy and,
258-259
political context and, 254
fraud, 28, 33, 209, 339
freedom of information, 1, 13, 57, 182,
202
Freedom of Information Act 1982 (Cth)
adverse decisions, review of, 130-132
application for access to documents under,
119-122
definition of agency and, 118
definition of document and, 118
documents, personal, applications for
amendment of, 129-130
exemption provisions, 124-129
objectives and interpretation of, 117
scope of, 117
fundamental rights principle, 61

good faith, 16, 23, 24, 268
definition of, 23, 28
Governor-General, 4, 20, 134, 144, 148,
152

High Court of Australia
challenges to exercise of official power
and, 18
constitutional writ jurisdiction of,
334-335
constitutionally entrenched position of,
11-12
judicial powers vested in, 20
law relating to standing and, 160—-164
relationship between administrative and
international law and, 303, 306, 307
test for bias and, 320, 322
Human Rights and Equal Opportunity
Commission, 9, 59, 73, 79
human rights law
administrative law and, 50-53
concept of proportionality and, 54-55
interpretive principles and, 60-67

INDEX 467

legislative scrutiny of bills and, 67-69

Ombudsman and, 70-75

public/private power distinction and,
55-58

reasonable exercises of discretion and,
229-230

right to administrative justice and, 58—60

improper purpose, 286, 339
admixture of purposes and, 206—207
bad faith and, 209-211
decisions of multi-member body and,
207-209
determining the purpose of the power,
201-203
evidentiary burden and, 203-206
Toohey case and, 199-201
integrity principle, 341
international law, 55, 62, 63, 64
customary, 66
interaction with administrative law,
301-305
non-justiciability and, 144

judicial activism, 54, 61
judicial bias,
see bias
judicial interpretation
ambiguous statutes and, 63—-64
beneficial construction and, 66—-67
non-interference with fundamental rights
and, 61-63
judicial power, 2, 6, 18, 20, 186, 274, 351
definition of, 7
limits on, 155
non-justiciability and, 145
separation of powers doctrine and, 10-11
judicial remedies
historical legacy of, 368—-371
refocus on the Constitution and, 376—-378
statutory reform in Australia and,
373-376
statutory reform in the United Kingdom
and, 371-373
judicial review, 1, 2, 3, 5, 6, 52, 71
abuse of power and, 281, 282, 342
attempts to limit or exclude, 12
Australian tests, 39
but-for test, 36
considerations
irrelevant, taking into account,
195-197, 211
relevant, failure to take into account,
187-195
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judicial review (cont.)
decisions made ‘under an enactment’ and,
35, 43,57
delegated legislation and, 141
discretion and duties, failure to exercise
and,
see failure to exercise discretion or
exercise duties
freedom of information decisions and, 132
improper purpose and,
See improper purpose
judicial bias and,
see bias
justiciability and,
see justiciability
knowledge and, 188
limits to, 187
no evidence rule and,
see no evidence rule
prerogative power and, 149-151, 201
privative clauses and,
see privative clauses
procedural fairness and,
see procedural fairness
proportionality and,
see proportionality
public power and,
see public power
reasonableness and,
see reasonableness
reasons for administrative decisions and,
174, 176
right of individuals to seek, 58
standing and,
see standing
substantive unfairness and,
see substantive unfairness
as vessel of administrative law, 21-23
jurisdictional error
contexts and meanings of, 331-334
death of pure theory of, jurisdiction and,
339-341
definition of, 335, 350
modern catalogue of, 335-338
nullity and, 333, 334, 337
privative clauses and, 347,
350-352
values as rules in, 341-343
jurisdictional fact doctrine, 237, 239, 240,
241, 245
jurisdictional fact review, 340
justiciability,
see also non-justiciability
definition of, 143

doctrine, criticism of, 156—157
subject approach to, 154

Kerr Committee, 12, 96, 102
Report, 82, 83, 101, 114

legislation
delegated,
see delegated legislation
primary,
see primary legislation
subordinate, 24, 54, 137, 138, 202, 348
legislative intention, 25, 270
implied, 268
legislative power,
see statutory power
legitimate expectation, 32, 51, 64-66, 266,
267, 315, 342
concept of, 308-311
substantive,
see substantive unfairness
Teoh and Lam cases and, 300-301,
307-308

merits review, 21, 22, 23, 54, 55, 58, 60,
74,77, 83, 85, 226, 297
definition of, 89
of administrative action, 83
ministerial responsibility, 5, 124, 254, 256,
258, 262, 263

natural justice,
see procedural fairness
no evidence rule
Australian common law position and,
239-241
developments under English law,
238-239
as basis for judicial review
error of law on the face of the record
and, 236-238
fact finding and errors of law and,
234-236
law versus facts distinction and, 233-234
as other ground of review, 241-242
statutory regimes of judicial review and
general error of law ground, 244
no evidence limb, first, 245-247
no evidence limb, second, 247-250
relationship between error of law and no
evidence, 244-245
relationship between expression of error
of law ground and two limbs,
250-251
specific no evidence ground, 243-244

© Cambridge University Press

www.cambridge.org



http://www.cambridge.org/0521697905
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-0-521-69790-3 - Australian Administrative Law: Fundamentals, Principles and Doctrines

Matthew Groves and H. P. Lee
Index
More information

non-judicial power, 7, 8, 77, 318
non-justiciability,

see also justiciability

concept of, 144-145

core meaning of, 145-147

current state of in Australia, 151-152

separation of powers and, 154-156

short history of, 147-149

subject matter immunities and, 152—-154
non-statutory power, 213

as public power, 34

exercise of, 37

monopolistic, 48

official power,
see public power
Ombudsman, 59
Commonwealth, 13, 51, 70-75
conceptualisation period, 1968-1976,
101-104
new theories era, 2003 onwards,
111-113
pattern setting and creative responses
period, 1976-1989, 104—-107
reacting and response period,
1900-2002, 108-110
review of freedom of information decisions
and, 131
State, 113-114

parliamentary committees
delegated legislation and, 142
scrutiny of Bills by, 51, 67—69
parliamentary intention
determination of, 201, 263
persona designata doctrine, 7-9
polycentric decisions, 147, 151, 154, 156,
174
power of executive detention, 210
prerogative power, 147-149, 268
discretionary, 201
executive government and, 148
judicial review and, 201
open to judicial review, 149
Peko-Wallsend case and, 151-152
primary legislation, 134
Henry VIII clauses and, 137
principle of fairness, 317
principle of impartiality, 317
principle of legality, 26, 52, 61, 99,
341
private law, 16, 35, 57, 292
human rights law and, 55-58
privative clauses, 12, 52, 331

INDEX 469

future of, 363-367
identification of, 349-350
immigration and refugee law and,
360-363
importance of context and, 356
industrial relations law and, 356—-360
interpretative approach to, 352-356
judicial review and, 345-347
jurisdictional error and, 350-352
overview of, 348-352
purported decisions and, 359, 363
procedural fairness, 22, 26, 27, 31-33, 60,
146, 311,
see also substantive unfairness, procedural
unfairness
breach of, 93, 241, 336, 339
consideration of evidence and, 91
essential requirements of, 265
hearing rule and
application of, 266—-268
consequences of breach, 277-279
exclusion or limitation of, 268-271
requirements of, 271-277
legitimate expectations and,
307-308
meaning, 311-312
reasonableness and, 212-214
reasons for administrative decisions and,
172-173, 180
separation of powers and substantive
decisions and, 281-282
procedural unfairness, 55, 242, 267, 307,
315,
see also substantive unfairness, procedural
fairness
practical injustice and, 312-314
proportionality, 51, 52, 294, 342
meaning of, 215
reasonable exercises of discretion and,

229-230
publiclaw, 1, 2, 15, 16, 51, 52,
158

human rights law and, 55-58
justiciability and, 144
non-justiciability and, 144
writs, standing and, 170
public power, 26, 58
as monopoly power, 48
judicial review and, 35
limitations to, 2—4
tests for, 35
Australian, 39-46
English, 36-39
theory of state and, 46—-48
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rational uncertainty
finding grounded in rationally probable
evidence, 219-220
finding reasonably open on the evidence,
220-221
management of, 223-225
rational consideration of evidence and,
221-222
rule of restraint and, 218, 223
rationality, 16, 23, 25, 29-31
definition of, 214
lack of, 24
reasonableness, 214,
see also Wednesbury test of
unreasonableness
fact finding and, 216-222
reasonable exercises and discretion and,
225-231
test for, objective or subjective, 215-216
why legally required, 212-214
responsible government, 6, 16, 47, 116,
254
role of, 4-5
rule of law, 14, 16, 23, 25, 112, 148, 155,
214, 274, 341, 347
administrative law and, 17-20

scrutiny, degrees of, reasonable exercises of
discretion and, 229-230
separation of powers, 2, 6-10, 14, 18, 75,
214, 306, 341, 365
administrative tribunals and, 77
delegated legislation and, 135
limits on judicial power and, 10—-11
non-justiciability and, 146, 154-156
procedural unfairness and substantive
unfairness and, 281-282
reasonableness and, 215, 225
substantive unfairness and, 281
standing
Attorney-General and, 158—-159
community values and, 162, 166
definition of, 158
definition of stranger and, 169
injunctions, declarations and orders under
the Judicial Review Acts and,
159-170

legislation and, 163, 170-171
seeking public law writs and, 169-170
sufficient interest and, 166—169
statutory interpretation, 24-28
statutory power, 19, 25, 28, 40, 268, 376
fairness and, 311
good faith and, 28
proper purpose of, 198
rationality, 29
reasonableness and, 213
substantial purpose test, 207
substantive unfairness,
see also procedural unfairness
Coughlan and formulation of, 285-287
in United Kingdom before Coughlan,
283-285
preference of UK or Australian position on,
297-298
separation of powers and procedural
unfairness and, 281-282
substantive legitimate expectations
doctrine in Australia and, 295-297
use of doctrine post-Coughlan, 287-295

Wednesbury test of unreasonableness, 31,
52, 54, 55, 91, 193, 215, 220, 225,
226, 228, 229, 232, 242, 281, 285,
286, 297, 342,
see also reasonableness

writs

certiorari, 20, 21, 149, 158, 169, 200,
236, 237, 238, 331, 334, 335, 343,
350, 353, 357, 358, 370, 371, 372,
373,374, 376, 378

constitutional, 232, 334, 351

habeas corpus, 20, 53, 158, 169

injunction, 335, 369

mandamus, 18, 20, 163, 200, 263, 271,
331, 335, 351, 365, 370, 371, 377,
378

of summons, 369, 371

prerogative, 21, 236, 339, 369, 370,
371,372,373

prohibition, 11, 18, 21, 158, 163, 169,
236, 331, 335, 350, 351, 357, 370,
371,373,377, 378

quo warranto, 158, 169
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