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acquiescence
good faith and 231
protest, absence 232-3
administrative practice
definition 122-3
“official tolerance™ 122
evidence of 49-50, 95-6, 101-4
American Convention on Human Rights (1969), life, right to, obligation to take
measures to protect and preserve 53-5
applicable law. Ses also under indindual tnibunals
choice of law clause 5
choice of seat of tribunal as 5
natural resources, EC law 625
arbitral award, res judicata 5
Atlantic Charter (1942)
freedom of the high scas 284-5
legally binding, whether 284-5
audi alteram partem, general principle of law 317
Australia
aboriginals in
clearances 360
fiduciary duty in respect of, legislation authorizing alienation of lands as breach
415
forcible transfer of children 358-9
genocide, treatment amounting to 358-61
denial of access to land 360
intent, need for 360-1
common law offence 372, 399-405
customary international law
genocide 361
incorporation
Jus cogens and 371-3, 391-405
transformation doctrine compared 362-5, 378-91
external affairs power
customary international law obligation 362
extraterritoriality 361-2
genocide
classification as
failure to list sitc under World Heritage Convention (1972) 416
failure to list site on World Heritage List 416
native title, extinction 357, 374-5, 405-10
customary international law 361-5
jurisdiction
civil 366
universal 361-2, 376, 391-405
offence under Australian law, whether 361-6, 373, 405
Genocide Convention (1948)
“genocide”, cultural genocide 409
municipal law and, incorporation, need for 377
ratification 377, 391
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Jjudicial role, development of law, indirect incorporation of customary international

law/treaty distinguished 372, 399-405
Jjurisdiction, universal, genocide 361-2, 375-6, 391-405
law of

Crimes Act 1900 (ACT), s 477(1) 372
Criminal Code, s 1.1 372, 399-400
Extradition Act 1988, s 5 391
Genocide Act 1949 391
Magistrates Court Act 1930 (ACT)

s 12(1) 372

s 16(1) 406

s 19372

s 26 372, 405-6

Native Title Amendment Act 1998, support for as genocide 357, 374-5, 405-10

Seat of Government Acceptance Act 1909, s 6 372
legislation, interpretation
phrases, “identified property” 412-13
presumption of human rights protection 414
legislation, retroactive, universality of crime and 394-5
native title, extinction, as genocide 357, 374-5, 405-10
Protection of the World Cultural and Natural Heritage Convention (1972)
indigenous people’s rights under 415
individual’s right to invoke before national courts 414, 415
obligations, identification of areas for protection 412-13
World Heritage List
duty of care 416
effect 413-14
justiciability of listing 413, 416
responsibility for decision 413
treaties
implementing legislation
need for 362-5
ratification, effect 362
municipal law and, part of, ratification, relevance 362
World Heritage Properties Conservation Act 1983, identified property 412-13

burden of proof
actori incumbrt onus probandi 221
administrative practice giving rise to alleged breach 49-50, 95-6
exhaustion of local remedies rule 50, 95
ship
natonality 176-7
registration 311

Canada
counterclaims
requirements
“arising out of the subject-matter” 442-6, 457-9
defensive 441-2, 457
customary international law, incorporation, transformation doctrine compared
386-7

diplomatic privileges and immunities, waiver, requirements, clear and unequivocal

waiver 456-7
Jorum [non] conveniens, State immunity, jurisdiction distinguished 452-3
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law of, Arctic Waters Pollution Prevention Act 1970 596-8
Mareva injunction
fiduciary obligation of disclosure 421-7, 439-40
undcrtaking in damngcs and 4—91-7, 439-46, 455.7
service of process, out of the jurisdiction 450-2

659

service of process on foreign State or State agency, method, diplomatic channels

450-1
State Immunity Act 1980-81-82-83-85
as codification 430-2
common law, effect on, s 4(4) as modification 442, 458
phrases, “foreign State” 430
purpose, limitation of immunity 432
sections
preamble 430
3 (immunity entitlement) 420
3(1) (general statement of immunity) 430
427
427
(a) (express waiver) 432, 440, 446, 455-7
(b) (waiver through initiation of proceedings) 440, 446

P o e ngie g o4
NG
Rasr - Nb- N Ne

Py
]

xceptions) 427-8
(death or personal injury exception) 459-60
) (damage to or loss of property exception) 460
9 (service of document) 450-2
17 (service of document ex juris) 451-2
UK and US legislation distinguished 430, 432
State immunity, jurisdiction
counterclaim, extension of waiver to 432-40
“arising out of the subject-matter” requirement 442-6, 457-9
development of concept 428-9
immunity from jurisdiction and liability distinguished 432
State practice, diversity 430
waiver
extension to counterclaim 432-46
personal defendants, extension to 446-50, 460-1
undertaking in damages as 432-40, 455-7
cetaceans, protection. Se¢ Habitats Directive (92/43/EEC)
Chicago Convention on International Civil Aviation (1944)
Annex 13 (accident and incident investigation) 558-63
disclosure of records 558-9, 577, 583
flight recorders
accident or serious incident 559-60
incident 560-1
implementation
freedom in respect of 561-3, 573-6
implementing legislation, need for 563
part of the law of New Zealand, whether 569-72
State practice 561-2
Annexes
as part of the Convention 564
effect in municipal law 561-3
obligation to implement 558
customary international law 567-8

D D O b e
B

Ca

(counterclaim arising out of the subject matter) 426, 427, 441-6, 457-9
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implementation
ad hoc approach 565-9
legislation, need for 568-9
part of the law of New Zealand, whether 563-9
international standards and procedures under 555-63
binding force of rules 556-7
procedures for rule-making 557-8
sovereignty over airspace and 567-8
children, forceful transfer of children of mixed ancestry 358-9
coastal waters, as “territorial sea” 635
common law offence 372, 399-405
contiguous zone
claim to, Guinea 259
coastal State rights, “control” 272-7
Convention on the Territorial Sea and Contiguous Zone (1958) 275-6
State practice 275-6
definition, as part of EEZ 274
hot pursuit 276
jurisdiction
control distinguished 273-4
customs protection 272-7
continental shelf, European Community competence 626-7
counterclaims
requirements
“arising out of the subject-matter” 442-6
defensive 441-2, 457

Court of Arbitration for Sport (Ad Hoc Division: Sydney Olympic Games)

ad hoc Rules
16 5
175
185
applicable law
applicable general principles of law and the rules of law 5
applicable regulations 5
Olympic charter 5
procedure 5
basis of jurisdiction 5

procedure, applicable law, Swiss Private International Law Act of 18 December

1987 5

courts, municipal, standing, representation of persons protected under the Treaty of

Waitangi (1840) 470, 535
Cuba
law of, Law 989 of 5 December 1961 7

nationality, loss or deprivation of, deprivation of civic rights amounting to 6-8

Penal Code 1982
Art. 135.17
Art. 214.1 7
customary international law
EEZ, refuelling of fishing vessels 263-5
exhaustion of local remedies rule, diplomatic protection and 233
genocide 361
municipal law and
declaratory of 403-4
incorporation 362-5, 397-8
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developing international law and 403-5
Jus cogens and 371-3, 391-405
transformation doctrine compared 362-5, 378-91
necessity 191-2
port State powers on the high seas 596
requirements, general acceptance 392
ships
arrest, use of force 196-7, 274
flag State jurisdiction 588
treaties and other international instruments reflecting
Chicago Convention on International Civil Aviation (1944) 567-8
Genocide Convention (1948) 361
Law of the Sea Convention (1982), freedom of navigation 588
customs laws. Sez exclusive economic zone (EEZ), customs laws, right to apply
Cyprus, Republic of. Sec Cyprus, Turkish Republic of Northern (TRNC); United
Nations Committee on Missing Persons (Cyprus) (CMP)
Cyprus, Turkish Republic of Northern (TRNC)
Constitution 1985
Article 156 104-5
Article 159(1)(b) 64-5, 117-18
validity for international purposes 42-3
courts, municipal
“established by law” 76, 118-19
exhaustion of local remedies and 40-6, 76, 111, 122, 136-7, 140
independent and impartial, whether 73-7, 104-6, 113-14, 116, 120-2, 141-2
legal validity of decisions 120
displaced Greek Cypriots, discrimination 67-8
effective remedy, right to 66, 94-6, 113, 115, 120-2
elections, right to participate in 96-7, 115
ethnic cleansing, allegations of 110-11
family life, respect for 61, 88
Greek Cypriots living in northern Cyprus. See afso missing Greek Cypriots and
property, denial of return or access to below
access to medical care 71-2, 113, 140-1
correspondence, respect for 89-90, 115
education, right to 84-6, 114
European Convention on Human Rights (1950), inhuman or degrading
treatment, discrimination amounting to 91-4, 115, 125
fair trial/hearing by independent and impartial tribunal 73-7, 113-14, 120-2, 141-2
freedom of association 80-2, 114
freedom of cxpression 78-80, 114
freedom of movement 72, 88-9, 113
freedom of religion 77-8, 114, 124-5, 142
home, respect for 86-91, 114
peaceful enjoyment of possessions 82-4, 114
protection of property 84, 114
right to dispose of property 83-4
private life, respect for 86-91, 114
security, threat to 72-3, 113
inhuman or degrading treatment, treatment of displaced persons 68
law of
Civil Wrongs Law 40
Law No 52/1995 64-5
Prohibited Military Areas Decree 105-6, 134-5
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missing Greek Cypriots. See also United Nations Committee on Missing Persons

(Cyprus) (CMP)
failure of Turkish authorities to account to families
family life, respect for and 59-60
information, right to receive and 59-60
failure of Turkish authorities to investigate
as inhuman treatment of relatives 58-9, 112, 131
liberty of person and 55-7, 112
right to life and 51-5, 111-12
life, right to, alleged killings 53, 111, 131
property, denial of return or access to 112-13. See also Greek Cypriots living
in northern Cyprus, peaceful enjoyment of possessions above
absence of legislative basis 62
as administrative practice 61-2, 64-5
discriminatory nature 67
family life, respect for and 60-3, 112
historical and political context giving rise to 125-35
home, respect for and 60-3, 112
recognition, State
acceptance of courts as “established by law”, effect 76
non-recognition, effect, validity of acts 40-6, 76, 111, 117-24, 135-7, 139
responsibility for acts of 36-40, 111, 133-5
private individuals 39-40
Security Council Resolution 541/1983 23-4, 36-7
EC Foreign Ministers’ support 23
Security Council Resolution 550/1984 23-4, 36-7
sovereignty in, Cyprus, Republic of 34-5
Turkish Cypriots living in northern Cyprus
administrative practices amounting to breach of rights, whether 101-4,
106-8, 116, 122-3
effective remedy before a national authority 109-10, 123
freedom of association 106-8
freedom of expression 106
gypsy community’s rights 103-4, 122-3
independent and impartial tribunal 104-6, 141-2
peaceful enjoyment of possessions 108-9
political opponents’ rights 101-3
freedom of association 106-8
gypsies, alleged breach of rights 103-4, 122-3, 125

damages

for, arrest of ship not in accordance with rules of international law, International

Law of the Sea Convention (1982) 198-201, 250-1
interest
loss of profit and 200
rate, variable 200

measure, wrongful arrest of ship, damage or loss to ship and persons concerned

with operation 200-1, 250-1
diplomatic privileges and immunities, waiver
implied, initiation of proceedings 448-50
requirements
authority 448-50
clear and unequivocal waiver 456-7
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diplomatic protection, exhaustion of local remedies rule, direct injury
to State distinguished 233-4, 318
disappearances
breach of rights
family, protection 59-60
humane treatment, of relatives through failure to investigate 58-9, 112
information 59-60
liberty of person 55-7, 112
life 52-5
Europecan Convention on Human Rights, breach of rights 52-60
double criminality, date for determining, commission of offence 364-5, 367,
384-5

effective remedy, right to
absence of legal aid, relevance 104
justification for failure to provide, political solution, need for 66
employment contracts, locally engaged staff of consulate, waiver
of immunity, choice of law clause in manual of employment 614-16
employment contracts, State immunity, jurisdiction, presumption
of 616
environment
environmental impact assessment (EIA), need for, Europcan Community
directives 85/337/EEC and 97/11/EEC 629-30
protection of, State’s right to act unilaterally outside territory 596-9
treaties, Convention on Biodiversity (1992), European Community (EC)
and 69
equality of parties, tribunal’s verification of nationality 342
estoppel
conduct of parties 231
contradiction between party’s claims 255
failure to challenge, standing of party 249-50, 254-6, 315-16, 350-2
good faith and 230-1
requirements, detriment/prejudice 249-50
treaties, compromis 231, 255
European Commission of Human Rights, fact-finding role, findings, Court’s
right to make own assessment 50, 31
European Community (EC)
community competence
continental shelf 626-7
Law of the Sea Convention (1982) and 630-1
marine pollution 630-1
competence, co-extensiveness with member States” authority under international
law 626-7
“maritime waters coming within the jurisdiction of ” a member State 626
environmental policy
Convention on Biodiversity (1992) and 69
environmental impact assessments (EIAs), directives 85/337/EEC and
97/11/EEC 629-30
Habitats Directive. See Habitats Directive (92/43/EEC)
European Community law, dircctive
92/43/EEC (Habitats Directive). See Habitats Directive (92/43/EEC)
94/22/EC (Hydrocarbons Licensing Directive) 628
European Community law, direct effect, directive 92/43/EEC (Habitats
Directive) 656
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European Community law, interpretation
aids
drafting history 635-6, 637
general principles of international law 635
international agreements and other international obligations 630-1, 634-5
national legislation in related areas 631-2
practice under Community law 627-30, 636-7
context, “the very nature of things” 626-7, 636
guidelines
legal conflict, avoidance 636
object and purpose 626-7, 636
parties’ understanding
Commission statements 635, 637
government statements 632, 637
European Convention on Human Rights (1950)
administrative practice giving rise to breach, northern Cyprus 61-2, 64-5, 101-4,
106-8, 116, 122-3
correspondence, respect for, interference with, northern Cyprus 89-90, 115
deprivation of property. See also peaceful enjoyment of possessions below
compensation, right to 65
Justified in public interest, need to rehouse refugees 65
education, right to
family, measures affecting 86
language of 84-6, 114
effective remedy before national authority
Greck Cypriots in northern Cyprus 94-6, 115, 120-2
justification for failure to provide, political solution, need for 66
Turkish Cypriots in northern Cyprus 109-10, 123
fair trial, prosecution and defence, balance 46-9
family life, respect for
failure to investigate disappearances and 59-60
interference by public authority, public safety 61
in northern Cyprus 86-91, 114
property, denial of return or access to 60-3, 112
freedom of association, northern Cyprus 80-2, 106-8, 114
freedom of expression
censorship of school books 78-80, 114
freedom to receive information, failure to account to families for missing persons
59-60
newspapers, prohibition on 80, 106
freedom from discrimination
effective remedy before national authority, right to 67
inhuman treatment and 91-4, 115, 125
peaceful enjoyment of possessions 67
private and family life 67
freedom of religion, restrictions on, freedom of movement as 77-8, 114, 124-5,
142
home, respect for
denial of return or access to property in northern Cyprus and 60-3, 112-13
interference by public authority
“in accordance with the law” 62
justification, political scttlement, need for 61-2
public safety 61
independent and impartial tribunal
courts in northern Cyprus 73-7, 113-14, 120-2, 141-2
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established by law
as autonomous concept 118
in unrecognized State 76, 118-19
military tribunal 16, 105-6
right to hearing before, content of rights distinguished 74-6
inhuman or degrading treatment
discrimination amounting to 91-4, 115, 125
of family members in case of failure to investigate disappearances 58-9, 112, 131
treatment of displaced persons 68
liberty of person, deprivation
failure to carry out investigations into disappearances as 55-7, 112
security, threat to 72-3, 113
life, right to
alleged killings 53, 111
disappearances and 52-5
failure to investigate 55, 111-12
medical care, access to 71-2, 113, 140-1
obligation to take measures to protect and preserve 53-3
contribution to work of UN Committee on Missing Persons (CMP), relevance
52-3, 57, 131-2
object, European public order 39
peaceful enjoyment of possessions
by Greek Cypriots in northern Cyprus 82-4, 114
denial of return or access to property in northern Cyprus 63-53, 112-13
family life, respect for and 60-3, 112-13
historical and political context giving rise to 125-35
home life, respect for and 60-3, 112-13
deprivation, right to dispose of 83-4
interference with, justification, political settlement, need for 61-2
protection, failure 84, 114
phrases
“in accordance with the law”, legislation, need for 62
“victim”, relative of disappeared persons 58-9
“within the jurisdiction”, effective control of area as result of military action 38-40
private life, respect for
in northern Cyprus 86-91, 114
secret surveillance and 89
slavery or servitude, prohibition, prolonged detention 55, 112
European Court of Human Rights
administrative practice giving rise to breach, six-month rule 46, 111
admissibility
competence to determine, in case of party’s non-participation in proceedings 34
“continuing violation” 132-3
interest, need for, legal 35-6, 111
new issues 98-9
six-month rule 46
burden of proof
administrative practice giving rise to alleged breach 49-50, 95-6
exhaustion of local remedies 50, 95
equality of arms, opportunity to present evidence 46-7
evidence
establishment of facts, 50, 51, 69-71, 142. See also European Commission of
Human Rights, fact-finding role
evaluation, equality of arms principle and 47, 95-6
standard of proof, “beyond reasonable doubt” 49-50, 70, 80, 99-101, 103-4
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exhaustion of local remedies rule 138-9

“according to the generally recognized rules of international law” 138-9
burden of proof 50
effective remedy, need for

administrative practice giving rise to alleged breach 61, 62, 63-5, 101-4, 122-3

failure to test 102-3, 104, 125
political solution as perceived prerequisite, relevance, 61-2, 66
non-recognition of controlling authority and 40-6, 111, 117-24, 136-7, 140
friendly scttlement, absence of basis for 20
Jjurisdiction
in abstracto judgments 105-6
issues arising after admissibility decision 107
issues not examined by Commission 57-8, 98-9, 116
issues not pursued by parties 57-8
procedure, witnesses, anonymity 47-8
“fairness” requirement 47-9
7es judicata, resolution of Council of Ministers as 35-6
Rules of Court (pre-1998), 24 21
Rules of Court (1998)
28 21
28(3) 21
28(4) 21
29(1) 21
55 34
58(1) 21
59(2) 22
74(2) 117
100(1) 21
standing
recognition of government, relevance 34-5
Republic of Cyprus in respect of northern Cyprus 34-5
“victim”. See European Convention on Human Rights (1950), phrases
European Economic Community law, interpretation, phrases, “deliberate
disturbance” 642-4
evidence
ambassador, letter 6
cvaluation
equality of arms principle and 47, 95-6
transparency, need for 220
failure to submit 6, 7-8
“opinion” evidence 6
rules of, international tribunals, municipal law practice distinguished 220-1
standard of proof
balance of probabilities, International Tribunal for the Law of the Sea 255
“beyond reasonable doubt” 49-50, 70, 80, 99-101, 103-4, 222
international tribunals 222
prima facie case, International Tribunal for the Law of the Sea 311
tribunal’s discretion 221-2
well-founded 222-3
witnesses, protection of, anonymity 47-8
evidence of
administrative practice giving rise to alleged breach 49-50, 95-6, 101-4, 106-8, 142
nationality
ambassador’s letter 6
“opinion” evidence 6
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ships
nationality 176-7, 224, 225-7
conduct of State of alleged nationality 228-9, 254-6, 314-15
registration, continuing validity 172-7, 209-13, 226-8, 242-3, 247-9,
252-4
exclusive economic zone (EEZ)
claim, need for, Law of the Sea Convention (1982) 259-60
customs laws, right to apply
“customs law” 319-20
Law of the Sea Conventon (1982) 190-2, 245-6, 259-61, 265-9, 325
necessity 190-2, 300-1
public interest 190-1, 300-1, 326
refuelling of fishing vessels 189-92, 256-7, 322-7
development of law relating to 269
innocent passage 295-6
Law of the Sea Convention (1982)
customs laws, application 190-2, 245-6, 259-61, 265-9, 325
status, Law of the Sea Convention (1982) provisions 287-91
status under 287-91
refuelling of fishing vessel
activity ancillary to that of refuelied vessel 263-4
commercial activity, whether 192, 237-9
customary international law 263-5
customs legislation and 189-92, 256-7, 268-9, 322-7
freedom of navigation and 192, 237-9, 262-3, 279-81
Law of the Sea Convention (1982) 237-9, 256-7, 261-9
non-fishing vessels distinguished 262
public interest and 264-5, 300-1, 326
State practice and 292-5
status
area subject to “specific legal regime” 287-8
sovereign area, whether 287-8
exclusive fishing zone (EFZ)
sovereignty over 623
UK 618n. 5, 623
executive discretion, requirements
purpose of legislation, respect for 506, 512-13
reasonableness 506, 512-13, 535
exhaustion of local remedies rule
burden of proof 50, 95
customary international law, diplomatic protection and 233, 318
diplomatic protection and, customary international law 233
effective remedy, need for
administrative practice giving rise to alleged breach 61, 62, 63-5, 101-4,
122-3
failure to test 102-3, 104, 125
exoneration from in case of
absence of jurisdictional link between victim and State causing damage 181-2,
183-4, 236, 330
ILC Draft Rules on State Responsibility 183, 329
inter-State disputes 182-3, 233-6, 250-1, 318
breach of Law of the Sea Convention (1982), whether 233-6
non-recognition of controlling authority and 40-6, 76, 111, 117-24, 136-7, 140
political solution as perceived prerequisite, relevance, 61-2, 66
State responsibility and, ILC Draft Articles on State Responsibility (1977) 183
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fair trial
balancing interests of defence and prosecution 46-9
protection of victims and witnesses, anonymity 47-8
family life, respect for
disappearances and 59-60
property, denial of return or access to 60-3, 112
flag State jurisdiction
duty to exercise 179, 251-2
high seas
customary international law 588
exceptions
Convention relating to Intervention on the High Seas in case of Oil Poltution
Casualties (1969) 589
effects doctrine 589-92
Law of the Sea Convention (1982) 588
slave trade 588-9
ports 593-9
exceptions
Minimum Standards in Merchant Ships Convention (1976) 593-4
Safety of Life at Sea Convention (1974) 594-6
flight recorders. See also Chicago Convention on International Civil Aviation (1944),
Annex 13 (accident and incident investigation)
disclosure of transcript 577-84
Jorum [non] conveniens, State immunity, jurisdiction distinguished 452-3, 461
freedom from discrimination
effective remedy before national authority, right to 67
inhuman treatment and 91-4, 115, 125
peaceful enjoyment of possessions 67
private and family life 67
freedom of information
disclosure of information under the Chicago Convention (1944) relating to accidents
and incidents 561-3
public interest immunity and 576-7
freedom of navigation 278-83, 286-7
as right of individual 234-6
definition
Oscar Chinn 235-6, 283
Wimbledon 283
EEZs and 287-95
fundamental principle of international law 286
Law of the Sea Convention (1982) 223-4, 233-6, 278-81
as customary international law 588
as part of the freedom of the high seas 279
refuelling of fishing vessel and 192, 237-9, 262-3

general principles of international law
freedom of the high seas 284, 588
freedom of navigation 286
good faith 510-11
general principles of law, audi alteram partem 317
genocide
classification as, failure to list site on World Heritage List 416
customary international law 361
definition. See Genocide Convention (1948), phrases, “genocide”
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ethnic cleansing, northern Cyprus 110-11
Jjurisdiction
civil 366

universal 361-2, 375-6, 391-2
Jus cogens 366, 372, 377
native title, extinction 357, 374-5, 405-10
obligation aut dedere aut judicare, customary international law 361-5
obligation not to commit, jus cogens 361
offence under municipal law, whether 361-6, 373, 405
Genocide Convention (1948). See also genocide; international crimes; war
crimes
municipal law and, part of the law of, whether 377
phrases, “genocide” 376-7
“acts committed with intent to destroy in whole or in part any identifiable
group . . . distinguished by colour, race, religion or ethnic origin” 409
cultural genocide 409
ratification, Australia 377, 391
State responsibility for the prevention of genocide, act of ruler or public official
48-9
good faith
estoppel 230-1
general principle of international law 510-11
treaties
Treaty of Waitangi (1840) 501-2, 508-9, 510-11, 513, 534
Vienna Convention on the Law of Treaties (1969) 573
government, de facto, acts of, validity 44-6
Guinea
law of
Customs Code 260, 319
s1187-8
$33188
s 34 187-8
s 361 187
s 363 187
“customs law”, whether 319-20
Maritime Code (Law 94/007/CTRM of 25 March 1994)
s 1186, 187-8, 319-27
s4186
s6 186
s8186
s 40 (exclusive cconomic zone (EEZ) rights) 186
St Vincent and the Grenadines (Saiga dispute), factual background 167-70
gypsies in northern Cyprus, alleged breach of rights 103-4, 122-3, 125

Habitats Directive (92/43/EEC)
applicability, “in the European territory of the member States to which the [EC)
Treaty applies”. See “European territory of the member States to which the [EC]
Treaty applies” below
Art. 174 [130r] of EC Treaty (Community environmental policy) as basis 623
cetaceans and lophelia pertusa, protection 626, 636-7
alternative measures 645
Art. 12 provisions 641-5
oil exploration as “deliberate disturbance” 642-4
system of strict protection, whether requiring 642
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“European territory of the member States to which the [EC] Treaty applies”
applicability in 623-4, 625-37
comparison with
Conservation of Wild Birds Directive (79/409/EEC) 625
Convention on Biodiversity (1992) 628-9
directives 85/337/EEC and 97/11/EEC (environmental impact assessments)
629-30
“European territories for whose external relations a member State is
responsible” (EC Treaty) 625
“geographical area” (public procurement procedures directive (90/531/EEC))
628
Hydrocarbons Licensing Directive (94/22/EC) 628
working condition on ships and offshore installations directive (95/21/EC) 628
implementation, UK. See United Kingdom, Conservation (Natural Habitats and of
Wild Fauna and Flora) Regulations 1994
interpretation. See also “European territory of the member States to which the [EC]
Treaty applies” above
aids
drafting history 635-6, 637
general principles of international law 635
international agreements and other obligations 630-1, 634-5
practice under Community law 627-30, 636-7
UK legislation in related areas 631-2
context, “the very nature of things” 626-7, 636
“deliberate disturbance” 642-4
guidelines
legal conflict, avoidance 636
object and purpose 626-7, 636
parties’ understanding
Commission statements 635, 637
government statements 632, 637
object and purpose
cetaceans and lophelia pertusa, protection 626, 636-7
maintenance of diversity 623, 625-6
sustainable development 626
High Seas Convention (1958), genuine link requirement 179
high seas, freedom of
component elements 286-7
flag State jurisdiction as corollary 588
freedom of communication and 280-1
general principle of international law 284, 588
global economy considerations 282, 291-2
Law of the Sea Convention (1982) provisions 279-83
high seas, jurisdiction
flag State
as corollary to freedom of high seas principle 588
customary international law 588
exceptions
Convention relating to Intervention on the High Seas in case of Oil Pollution
Casualtes (1969) 589
effects doctrine 590-3
Law of the Sea Convention (1982) 588
measures necessary in case of grave and imminent danger to coastline 589
safety at sea obligations 593-9
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search and rescue obligations 592-3
slave trade 588-9
foreign ship
effects doctrine 590-3
safety at sea obligations 593-9
home, respect for, denial of return or access to property 60-3, 112-13
hot pursuit
Law of the Sea Convention (1982) 194-6, 234-5
requirements
authorized government vessel so marked 257
commencement within territorial sea or contiguous zone, effects doctrine 276-7
continuity 195
events within EEZ giving rise to 327-9
infringement of valid local laws 195-6
“good reason to believe” 257
signal to stop 195, 257-8

innocent passage
activities prejudicing “innocence” 295-6
EEZ 295-6
International Court of Justice (ICJ), judgments, reasoning, unsatisfactory 301
international crimes. Se¢ also genocide; war crimes
definition 362
jurisdiction
extraterritorial jurisdiction and 398-9
treaty as basis 398-9
universal, whether, non-universal 398-9
retroactivity 363
international law
compliance, obligation of, implementing agency in absence of binding legislation
601-2
peremptory norms, prohibition, genocide 361
primacy, international law 600
International Law Commission (ILC
Draft Articles on the Law of the Sea (1956), Article 29 (“genuine link” requirement)
179
Draft Articles on State Responsibility (1977), exhaustion of local remedies rule 183,
329
International Tribunal for the Law of the Sea
admissibility
nationality of claims issues 184-5
objections to
at preliminary/merits phases distinguished 172, 241-2, 255, 333-9
objections to jurisdiction distinguished 171-2
right to raise 171-2, 239-42, 333-9
burden of proof 220-1, 311
costs 202-3, 208-9, 237
equality of parties, Tribunal’s verification of nationality 342
estoppel
compromis 231, 255
conduct of parties 231
failure to challenge standing of party 249-50, 254-6, 315-16, 350-2
good faith and 249-50
requirements, detriment/prejudice 249-50
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evidence
evaluation, transparency, need for 220
standard of proof
balance of probabilities 255
“beyond reasonable doubt” 222
prima facie case 311
Tribunal’s discretion 221-2
well-founded 222-3
exhaustion of local remedies rule
inter-State disputes 182-3, 233-6, 250-1, 318
breach of Law of the Sea Convention (1982), whether 233-6
jurisdictional link between victim and State causing damage 181-2, 183-4,236, 330
“where this is required by international law” 182-3
institution of proceedings 157-61
jurisdiction
basis
Agreement (1958) (Guinea—St Vincent and the Grenadines) 158-9, 170, 332-8
Article 297(1) 170
compétence de la compétence 241
disagreement as to 170
dispute concerning the interpretation or application of the Law of the Sea
Convention (1982), limitation to inter-State disputes 235
interpretation of municipal law 227
municipal law
compatibility with Convention 188-9, 213-14, 236-7
interpretation 252-3
nationality, verification 341-2
refusal, resulting injustice 217-18, 232, 316-17
preliminary objections, joinder to merits 339
provisional measures, Order of 11 March 1968 (Guinea—St Vincent and the
Grenadines), text 160-1
revision of judgment, grounds, decisive new fact 351
Rules of the Tribunal
59 160
60 160

75(2) 166

76 162

86 164

88(1) 339

89(1) 160

94 160, 161

96 335

97 335

97(1) 171-2, 338

125(2) 207

127 351
separate opinion, Resolution on the Internal Judicial Practice 251
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standing
failure to challenge 249-50, 254-6, 315-16, 350-2
“genuine link” requirement 177-80
individual 233-6
legal interest, need for 353
nationality of owner of ship and 330, 352
registration of ship and 172-7, 215-18, 251-4, 339, 340
stateless ship 351-3

Statute
Art. 24(3) 157
Art. 28 292
Art. 30(3) 207-8
Art. 34 202, 208

Israel, jurisdiction, universal 367-71, 395-7

judicial review, EC, compliance with directives 646-56
public interest 655-6
judicial role, development of law, indirect incorporation of customary international
law/treaty distinguished 372, 399-405
jurisdiction
compétence de la compétence, inherent power 241
torture, incorporation of customary international law/treaty, need for 304-5
universal
genocide 361-2, 375-6, 391-405
incorporation of customary international law/treaty, need for 371-3, 391-405
sovereignty and 371-2
war crimes 367-71
Jus cogens
genocide 366, 372, 377
incorporation doctrine and 371-3, 391-405
torture 385-6

Law of the Sea Convention (1982)
arrest of ships, use of force 196, 274
balance between rights of coastal State and freedom of navigation 223-4
customary international law
flag State jurisdiction on the high seas 588
freedom of navigation 588
European Community (EC) competence and 630-1
exhaustion of local remedies rule. See International Tribunal for the Law of the Sea,
exhaustion of local remedies rule
flag State, obligation to exercise jurisdiction 179-80, 251-2
genuine link requirement 178-80, 252
hot pursuit 194-6
implementation, rules enacted by States, international organizations and
international conferences 236-7
implementing legislation, conformity with Convention 260
interpretation
effectiveness principle 235
revision distinguished 246
notification of laws, need for 327
obligations
conformity with coastal State laws 236-7
to exercise jurisdiction 179-80
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port State powers 596
prompt release of vessels and crews
detaining State’s failure to comply with Convention, justifying factors 198,
299
reasonable bond or financial security
reasonable in overall balance of amount, form and nature of bond or financial
security 299-300
release 201-2
refuelling of fishing vessel 237-9, 256-7
remedies, reparations 199
rights
not attributed under 192, 238, 297-8
of State and ship/individual distinguished 233-6
travaux préparatoires
aid to interpretation 240
excluded provisions, status 245-6, 325
legislation, territorial limitation, legislation extending beyond territorial sea 629,
631-2
legislation, interpretation
aids, legislative history 485-6
phrases. See words and phrases
presumption of conformity with
international law
in case of apparent conflict 601-5
implementation in accordance with subsequent changes in international
law 603-4
vagueness of international law, relevance 573
international obligations 572-3
law of the sea 599-605
treaty obligations, Treaty of Waitangi (1840) 482
presumption of human rights protection, interference with 414
presumption of State immunity, customary international law 572-3
responsibility
courts 484
executive 484
legislation, retroactive
Treaty of Waitangi Act 1975 (New Zealand) 487
universality of crime and 394-5
liberty of person, deprivation, failure to carry out investigations into
disappearances as 553-7
life, right to, disappecarances and 52-5
lophelia pertusa, protection. See Habitats Directive (92/43/EEC)

Mareva injunction
fiduciary obligation of disclosure 421-7, 439-40
undertaking in damages and 421-7, 438-46, 455-7
marine pollution
European Community (EC) competence 630-1
prevention, unilateral action, right of 596-9
treaties
Convention relating to Intervention on the High Seas in case of Oil Pollution
Casualties (1969), measures by non-flag State 589
Law of the Sea Convention (1982), coastal State powers 598-9
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nationality

change of
becoming stateless as 9
loss leading to statelessness as 9
citizenship, distinguished 6
evidence of, ambassador’s letter 6
loss or deprivation of, deprivation of civic rights amounting to 6-8
Olympic Charter 2-10
States, rights of and 8-9
nationality of claims
acquisition of nationality after claim arises 228-9
ships, relevance of rule in cases concerning 184-5
native title, extinction, genocide and 357, 374-5, 405-10
natural resources
applicable law, EC law 625
Habitats Directive. See Habitats Directive (92/43/EEC)
necessity
customary international law 191-2
EEZ jurisdiction and 191-2, 300-1
requirements
essential interest to State 191-2
grave and imminent peril 191-2
New Zealand
Chicago Convention on International Civil Aviation (1944)
Annex 13, part of the law of New Zealand, whether 569-72
implementation, ad hoc approach 565-9
part of the law of New Zealand, whether 563-9
legislation, need for 568-9
courts, municipal, standing, representation of persons protected under the Treaty
of Waitangi (1840) 470, 535
executive discretion, requirements
purpose of legislation, respect for 506, 512-13
reasonableness 506, 512-13, 535
flight recorders, disclosure of transcript 577-84
freedom of information, public interest immunity and 576-7
international law
compliance, obligation of implementing agency in absence of binding legislation
601-2
primacy, international law 600
law of
Air Navigation Act 1931 (Paris Convention on Aenial Navigation (1919)) 563,
569
“enabling” effect 563-4
Aviation Crimes Act 1972 566
Carriage by Air Act 1967 (Warsaw Convention) 566
Civil Aviation Act 1948 (Chicago Convention (1944)) 563, 569
scope 564
Civil Aviation Act 1964 563, 569
Civil Aviation Act 1990 563
“giving effect to Chicago Convention”, whether 566-7
s 4(2A) (flight over high seas) 566
s 14(2)(a) (administration of participation in international aviation conventions)
566-7
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s 28 (power to make rules for implementation of obligations under Chicago
Convention) 567
s 33(1)(a) (consistency of aviation rules with ICAQO standards “to extent
adopted™) 567
s 36(1)(a) (power to incorporate international texts into New Zealand law)
567
“to ensure compliance with obligations under international aviation
agrcements” 566
Civil Aviation (Investigation of Accidents) Regulations 1953, Annex 13 of
the Chicago Convention (1944) 569
Civil Aviation (Investigation of Accidents) Regulations 1978
Annex 13 of the Chicago Convention (1944) 569-70
s 23 (accidents in New Zealand to foreign aircraft) 569
s 24 (accidents to New Zealand aircraft outside New Zealand) 570
Civil Aviation Regulations 1953 563
21A (flight over high seas) 565
implementation of Chicago Convention and 564-5
Civil Aviation Rules 563
Conservation Act 1987, “principles of the Treaty of Waitangi” 541
Diplomatic Privileges and Immunities (ICAO) Order 1959 563, 566
International Air Services Licensing Act 1931 563, 566
Judicature Act 1908
s 61A 480
564476
Judicature Amendment Act 1972, s 8 469, 470, 473-4, 480, 514
Maori Community Development Act 1962
s17465n. 11
s 18 470
Maritime Transport Act 1994
as implementation of maritime conventions 595
conformity with international law 599-605
failure to make international law binding on Maritime Safety Authority 600
“pleasure ship”, whether including foreign ships 602-5
s 2(1) 603
s 5600, 601
ss 6-16 603
s 19603
5 20 603
s 21(1) 588, 589-91, 601-5
ss 23-6 603
s 28 603
529603
ss 31-3 603
5 32 602
s 55 603
s 172 602, 603
s 192(1) 603
s 397 603
s 461 603
Radiocommunications Act 1989 563
Summary Proceedings Act 1957
Annex 13 of the Chicago Convention (1944) and 573-6
public interest immunity and 576-7
s 198 (search warrants) 554, 573-6
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Transport Accident Investigation Commission (TAIC) Act 1990
public interest immunity and 576-7
s 4 (purpose of Commission) 571
s 14(2) (participation of foreign organizations in investigation) 571
s 14(3) (investigation by persons other than the Commission) 571-2
legislation, interpretation
aids, legislative history 485-6
phrases
“interest of the State enterprise” 507
“principles of the Treaty of Waitangi” 487-93, 494, 500-2, 511-13, 521-2,
525-6, 531-3, 541-50
presumption of conformity with international law
in case of apparent conflict 601-5
implementation in accordance with subsequent changes in international law
603-4
law of the sea 599-605
vagueness of international law, relevance 573
presumption of conformity with international obligations 572-3
presumption of conformity with treaty obligations, Treaty of Waitangi (1840) 482
presumption of State immunity, customary international law 572-3
responsibility
courts 484
executive 484
legislation, retroactive, Treaty of Waitangi Act 1975 487
Maori Council. See also Waitangi Tribunal below
functions 465 n. 11, 535
State-Owned Enterprises Act 1986, consultation on implementation 492-3,
495, 513
standing to represent interests of persons protected under Treaty of Waitangi 470,
535
public interest immunity
class claim to 576-7
investigation of air accidents and 576-7
State-Owned Enterprises Act 1986 (SOEA)
18 December 1986, significance 472, 473-4, 483, 548-50
as preservation of right of remedy against past breaches of Treaty of Waitangi
(1840) 522
implementation, consultation with Maori Council, recommendation for 492, 495,
513
interpretation, travaux préparatoires 485-6
legislative history, inadequacy of scrutiny 486
long title 463 n. 6, 477, 504
“principles of the Treaty of Waitangi”, primacy 494, 512-13, 531-3
recommendations of Waitangi Tribunal and 487
s 4 (State-owned enterprise objectives) 474, 504
s 6 (Ministers’ responsibilities to House of Representatives) 504
s 7 (agreements with Crown in respect of non-commercial activities) 504
s 8 (industrial relations) 504
s 9 (Treaty of Waitangi)
application to Crown land 484
as added protection against s 27(2) risks 483-7
as constitutional guarantee 485, 541
as principle operating in conjunction with s 27 474, 484, 504, 507-8, 525,
530-1, 547-50
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as response to Waitangi Tribunal’s comments, 480, 497-8
burden of establishing considerations in regard to particular issues 475
Crown acting reasonably and in good faith 491
“principles of the Treaty of Waitangi” 487-93, 494, 512-13, 518-19, 521-2,
541-50
safeguard machinery, need for 492-3, 513, 550
screening process, Crown’s obligation 474-5, 496, 512, 525-6, 534
text 464 n. 8, 470, 482, 527
transfers of land inconsistent with, examples 480-1, 502-4, 515-17, 548-50
s 23 (transfer of Crown assets to State enterprises) 496
text 464 n. 7, 477-8, 536
s 23(1) (effect of other legal provisions on Crown’s freedom of action) 505, 506-7,
513-14, 517, 527
discretion, limitations on 506, 512-13, 526
s 23(4) (effect of other legal provisions) 517
s 23(10) (transfer of leasehold interests administered by Minister of Forests) 496, 517
s 27 (Maori land claims)
as response to Waitangi Tribunal’s comments 480, 497-8
as specific provision for application of general principle in s 9 484, 506-8,
547-50
text 464 n. 9, 470-1, 482-3, 517-18, 527-8, 538-9
s 27(1) (land subject to pre-1986 Waitangi Tribunal claim) 472, 473-4, 486, 492,
507-8, 524-5, 548
s 27(2) (Crown’s right to resume ownership in light of Waitangi Tribunal’s
findings) 472-3, 486-7, 492, 507-8, 524, 525-6, 533-4, 548
s 27(3)(b) (compensation), “interest of the State enterprise” 507-8
s 29(1) (definitions) 528
s 29(3) (effect of other legal provisions on Crown’s freedom of action) 474, 525-6,
528
text 471
statutory power to transfer land, interim relief 469-76, 480, 493, 496
treaties
authoritative text, as contained in legislation 518, 523, 543
good faith, Treaty of Waitangi (1840) 501-2, 508-9, 510-11, 513, 534
implementing legislation, need for 563
Treaty of Waitangi (1840) 482, 495, 500, 520-1, 546-7
treaty interpretation
aids, opinions of Waitangi Tribunal 478, 488-9, 523, 541, 543-5
guidelines
parties’ intention, at time of conclusion 499
spirit and purpose 544-5
multilingual, discrepancy between texts 489-90, 499-502, 519-20, 543-6
Treaty of Waitangi (1840)
as Bill of Rights 482
breach 472
duty to remedy 491, 494, 522
established complaints of 534
conclusion 498, 545-6
implementing legislation, need for 482, 495, 500, 520-1, 546-7
interpretation
effectiveness principle 482
in light of subsequent developments 482
parties’ intention, at time of conclusion 499
spirit and purpose 544-5
Waitangi Tribunal’s authority 478, 523, 541, 543-5
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object and purpose 509
principles
duty to consult 492, 495, 500, 511
duty to remedy breaches 491, 525-6
literal text distinguished 489-90
primacy in interpretation of legislation 487-93, 494-5, 512-13, 518-19
protection of property of Maori 521-2
relationship between parties
fiduciary 491, 494, 532
guarantee of protection 501-2, 509-10, 532-3
obligation to act reasonably and in good faith 501, 508-9, 510-11, 513,
534
partnership 490-1, 511, 532, 534
solemn compact 501, 509
representation of persons protected under, Maorni Council 470
text
authoritative nature of texts scheduled to Treaty of Waitangi Act 1975 518,
523, 543
English “reconstruction of the literal translation” 489-90
English version as scheduled to Treaty of Waitangi Act 1975 519-20, 529,
541-2
Maori and English versions, discrepancy 489-90, 499-502, 519-20, 543-6
Maori version as scheduled to Treaty of Waitangi Act 1975 542-3
treaty, whether 499
Treaty of Waitangi Act 1975
Crown dealings, extension to 512
description of Act 463 n. 5
interpretation, aids, opinions of Waitangi Tribunal 488-9
long e 497, 522-3, 536
preamble 499, 522-3
retrospective effect 487
s4523
s 6 472,474, 497, 523, 524, 539-40
s 6(1) 472
s 6(3) 497, 514, 540
s 6(4) 497, 540
$8497
Waitangi Tribunal. See Waitangi Tribunal below
Treaty of Waitangi Amendment Act 1985, s 3 539
Waitangt Tribunal. See also Treaty of Waitangi Act 1975 and Maori Council
above
establishment 478, 497
functions 497, 523, 526-7, 539-41
interpretation of Treaty of Waitangi (1840) and 478, 488-9, 523, 541, 543-4
recommendations
Crown’s right not to act on 478, 512, 524
s 9 of State-Owned Enterprises Act 1986 and 487
scope 478
State-Owned Enterprises Bill, comments on 478-80
status 478
northern Cyprus. See Cyprus, Turkish Republic of Northern (TRNC)

oil, exploration and production in the Adantic Frontier area (UK). See also Habitats
Directive (92/43/EEC); United Kingdom, Conservation (Natural Habitats and of
Wild Fauna and Flora) Regulatons 1994
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licensing process, right of challenge under the EC Habitats Directive 646-56
delay 650-6
public interest 655-6

natural resources, risk to
cetaceans 640-1, 645
lophelia pertusa 637-40

within UK continental shelf/EFZ outside territorial sea 623

Olympic Charter
nationality 2-10
Rules

46, Bye-law (change of nationality) 3-10
stateless person’s right to compete 8-10

passport, nationality and, evidence of 304
ports
Jjurisdiction. See also port State powers below
flag State 593-9
port State powers
after departure of ship 596
Law of the Sea Convention (1982) 596
customary international law, protection of State interest 596
enforcement on high seas of safety legislation going beyond generally accepted
requirements of international law 593-9
Minimum Standards in Merchant Ships Convention (1976) 593-6
regional memoranda of understanding 595-6
Safety of Life at Sea Convention (1974) 594-6
property, possessions, peaceful enjoyment of, aboriginal claims of wrongful
dispossession and 534-5
Protection of the World Cultural and Natural Heritage Convention (1972)
indigenous people’s rights under 415
individual’s right to invoke before national courts 414, 415
obligations
identification of areas for protection 412-13
legal duty, whether imposing 414
protection of identified property 411-12
World Heritage List
duty of care 416
effect 413-14
Justiciability of listing 413, 416
responsibility for decision 413
public interest
Judicial review of compliance with EC directive 655-6
refuelling of fishing vessels in EEZ 264-5, 300-1, 326
public interest immunity
class claim to 576-7
investigation of air accidents and 576-7

recognition, State
implied, acceptance of courts as “established by law” 76, 118
non-recognition, duty of 44-5
non-recognition, effect
private matters 43-6, 118-19
validity of acts 40-6, 76, 111, 117-24, 135-7, 139
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remedies, declaration of, breach of international obligations 199, 201
reparations

Chorzow Factory 199

general principle of international law 199

Law of the Sea Convention (1982) 199

St Vincent and the Grenadines
law of, Merchant Shipping Act 174, 176, 209-19, 226-8, 232-3, 242-4,
247-50, 252-4, 302-14, 343-4
ships, registration 172-7, 209-19, 232-3, 242-5, 247-50, 252-4, 301-17,
340-51
service of process
methed, diplomatic channels 450-!
out of the jurisdiction 450-2
ships
arrest. See also hot pursuit; Law of the Sea Convention (1982), prompt release of
vessels and crews
compensation, Law of the Sea Convention (1982) 198-201, 234-6, 250-1
grounds, breach of customs laws in EEZ 190-2, 256-7, 259-61
use of force 196-7, 258
Agreement Relating to the Conservation and Management of Straddling Fish
Stocks and Highly Migratory Fish Stocks (1995) 196-7
customary international law 196-7
Law of the Sea Convention (1982) 196, 274
flag State, obligations
High Seas Convention (1958), effective jurisdiction 179
Law of the Sea Convention (1982) 228-9, 251-2
flags of convenience, Minimum Standards in Merchant Ships Convention (1976)
593-4
genuine link, need for
Agreement Relating to the Conservation and Management of Straddling Fish
Stocks and Highly Migratory Fish Stocks (1995) 180
Agreement to Promote Compliance with International Conservation and
Management Measures by Fishing Vessels on the High Seas (1993) 180
effective implementation of flag State duties as purpose
Law of the Sea Convention (1982) 179-80
UN Convention on Conditions for the Registration of Ships (1986) 179-80
High Seas Convention (1958) 179
ILC Draft Articles on the Law of the Sea (1956) 179
Law of the Sea Convention (1982) 178-80, 252
nationality 178-80
UN Convention on Conditions for the Registration of Ships (1986) 179-80
jurisdiction. See ships, jurisdiction
Liability for actions of, citation of State as “civilly liable” 197-8
nationality
burden of proof 176-7
constitutive act, need for 224
evidence of 176-7, 224, 225-7
conduct of State of alleged nationality 228-9, 254-5, 314-15
genuine link, need for
High Seas Convention (1958) 179
ILC Draft Articles on the Law of the Sea (1956) 179
Law of the Sea Convention (1982) 178-80
Law of the Sea Convention (1982) 175, 214-15
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question of fact 176, 252
registration, relevance 175, 210-11, 224, 249, 251-2, 301-17
right to challenge 230-2, 317, 350-1
right to determine, State’s exclusive jurisdiction 175, 214-15, 243-4, 251-2,
340-2
tribunal’s right to verify 341-2
nationality of claims rule and 184-3, 228-9
registration
burden of proof 311
change of ownership, relevance 254, 304-10, 350
criteria, choice of
flag State’s right to determine 175, 214-15, 244, 251-2, 314, 341-3
Law of the Sea Convention (1982) 251-2, 254-5
evidence of continuing validity 172-7, 209-13, 226-8, 242-3, 247-9, 252-4, 255-6,
304-16, 343-52
provisional, problems arising from practice 218-19, 232-3, 256, 330
State’s sole competence 243-4
stateless 340
Agreement Relating to the Conservation and Management of Straddling Fish
Stocks and Highly Migratory Fish Stocks (1995) 244 n. 36
Law of the Sea Convention (1982) 244 n. 36
protection, State of nationality of owner 330, 351-2
ships, jurisdiction, foreign ship
contiguous zone 276-7
enforcement on high seas of safety legislation going beyond generally accepted
requirements of international Jaw 593-9
safety at sea obligations 593-9
territorial sea, interference with life on shore criterion 276-7
slave trade
freedom of the high seas and 588-9
treaties, visit and search 589
slavery, prolonged detention as 55, 112
sport. See Court of Arbitration for Sport (Ad Hoc Division: Sydney Olympic Games);
Olympic Charter, Rules
State immunity, jurisdiction
classification of act
military base, bowling alley 606-11
relevant factors, profit 610
counterclaim, extension of waiver to 432-40
“arising out of the subject-matter” requirement 442-6, 457-9
development of concept 428-9
Jorum [non] conveniens distinguished 452-3, 461
immunity from jurisdiction and liability distinguished 432
State practice, legislation, diversity 430, 432
waiver
choice of law clause, in manual of employment 614-16
extension to counterclaim 432-46, 457-9
personal defendants, extension to 446-50, 460-1
undertaking in damages as 432-40, 455-7
State practice
Chicago Convention on International Civil Aviation (1944), implementation
of Annex 13 561-2
EEZ, refuelling of fishing vessels 189-92, 237-9
State immunity, jurisdiction, legislation, diversity 430, 432
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State responsibility, acts and omissions
outside State’s jurisdiction
area “under control” 38-40, 111
human rights violation 38-40
State officials, administrative practices 122
Turkish Republic of Northern Cyprus (TRNC) 36-40, 111, 133-5
private individuals 39-40
stateless persons
date a quo 7
definition 8
de facto/de jure 8, 9
UN Human Rights Commission Resolution on Stateless Persons
(1947)8
Olympic Games, right to compete in 8-10
sustainable development principle, conventions and international instruments
reflecting, Habitats Directive (92/43/EEC) 626
Switzerland, law of, Private International Law Law (LDIP) of 18 December
1987 5

territory, definition
development of 635
land, inland waters and territorial sea, limitation to 635
torture
freedom from, jus cogens 385-6
Jjurisdiction, incorporation of customary international law/treaty, need for
304-5
travaux préparatoires
excluded provisions, status 245-6, 325
interpretation, aid to, meaning plain 240
treaties
authoritative text, as contained in legislation 518, 523, 543
good faith, Treaty of Waitangi (1840) 501-2, 508-9, 510-11, 513, 534
implementing legislation, need for 563
Treaty of Waitangi (1840) 482, 495, 500, 520-1, 546-7
individuals, unincorporated treaty 414
ratification, effect on, municipal law 362
Vienna Convention on the Law of Treaties (1969), good faith 573
treaty interpretation
aids
context, text of other articles in treaty 271, 274-5
opinions of Waitangi Tribunal 488-9
guidelines
broad interpretation 9
effectiveness 235
ordinary meaning 334
spirit and purpose 544-5
multilingual, discrepancy between texts, Treaty of Waitangi (1840} 489-90, 499-502,
519-20, 543-6
parties’ intention
at time of conclusion, Treaty of Waitangi (1840) 499
special meaning of term 335
revision distinguished 246
Treaty of Waitangi. Sez New Zealand, Treaty of Waitangi and Treaty of Waitangi
Act 1975
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United Kingdom
common law offence 401-3
Conservation (Natural Habitats and of Wild Fauna and Flora) Regulations 1994
as implementation of EC Council Directive 92/43/EEC (Habitats Directive)
618
complete and lawful implementation of EC Habitats Directive, whether 641-4
“European marine site”, territorial sea, limitation to 621, 623-4, 642
customary international law, incorporation 397-8
transformation doctrine compared 362-5, 378-86
diplomatic privileges and immunities, waiver
authority 448-50
mitiation of proceedings 448-50
double criminality, date for determining, commission of offence 364-5,
367, 384-5
employment contracts, locally engaged staff of consulate, waiver of immunity, choice
of law clause in manual of employment 614-16
employment contracts, State immunity, jurisdiction, presumption of 616
exclusive fishing zone (EFZ) 618 n. 5, 623
sovereignty over 623
Jus cogens, torture 385-6
law of
Conservation (Natural Habitats and of Wild Fauna and Flora) Regulations 1994.
See Conservation (Natural Habitats and of Wild Fauna and Flora) Regulations
1994 above
Continental Shelf Act 1964
s 1(1)618, 623
s 1(7) 623
Fishery Limits Act 1964 618 n. 5
s 1(1)623
Hydrocarbons Licensing Directive Regulations 1955 628
Merchant Shipping Act 1651/1660 224
Merchant Shipping Act 1894, St Vincent and the Grenadines ships 225
Offshore Petroleum Production and Pipelines (Assessment of Environmental
Effects) Regulations 1999 629-30
Supreme Court Act 1981, s 31(6) 646
Whaling Industry (Regulations) Act 1934 635
legislation, territorial limitation, legislation extending beyond territorial sea 629,
631-2
public interest, judicial review of compliance with EC directive 655-6
Rules of the Supreme Court (RSC), O 53, r 4(1) 646
State Immunity Act 1978
s 1616
2613
s 2(2)614-15
s 2(4)(a) 613-14
54613
s 16(1)(a) 613
s 16(2) 611
visiting forces, applicability to 610-11
State immunity, jurisdiction
classification of act, military base bowling alley 606-11
waiver, choice of law clause in manual of employment 614-16
territory, definition, land, inland waters and territorial sea, limitation to 635
torture, customary international law, incorporation 385-6
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United Nations Committee on Missing Persons (Cyprus) (CMP)

communication of information to 51
competence 27, 55

685

contribution to as discharge of obligations to protect life/liberty 52-3, 57, 131-2

establishment 24, 131-2

United Nations Economic and Social Council (ECOSOC), Human Rights

Commission, Resolutions, 1947 (Stateless Persons) 8
United Nations Security Council Resolutions
541 (1983) (Turkish Republic of Northern Cyprus) 23-4, 36-7
550 (1984) (Turkish Republic of Northern Cyprus) 23-4, 36-7
United States of America (USA)
law of, Federal Debt Collection Procedures Act (FDCPA) 421-2
nationality, citizenship distinguished 6

Waitangi Treaty. See New Zealand, Treaty of Waitangi and Treaty of Waitangi

Act 1975
Waitangi Tribunal. See New Zealand, Waitangi Tribunal
war crimes, jurisdiction, universal 367-71
words and phrases
“deliberate disturbance” 642-4

“European territory of the member States to which the [EC] Treaty applies”.
See Habitats Directive (92/43/EEC), “European territory of the member States

to which the [EC] Treaty applies”
“identified property” 412-13
“Interest of the State enterprise” 507
“pleasure ship” 602-5

“principles of the Treaty of Waitangi” 487-93, 494, 500-2, 511-13, 518-19, 521-2,

525-6, 531-3, 541-50
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