
Cambridge University Press
978-0-521-65967-3 — International Environmental Law Reports: Volume 2: Trade and
Environment
Edited by Cairo A. R. Robb , With contributions by Amelia Porges , Damien Geradin , General
editor Daniel Bethlehem , James Crawford , Philippe Sands
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

Index

Note: This index concentrates on legal issues as decided by the relevant judicial or quasi-judicial body.

Facts, summaries (except where they are the only record in this volume) and parties' arguments are

very lightly indexed concentrating on points necessary to an understanding of the legal argument.

Material relating to treaties and treaty interpretation is usually indexed by concept. For entries by

article, readers should consult the Table of Treaties.

References to the EEC/EC Treaty are to the Treaty of Rome (1957) as amended inter alia by the Single

European Act (1986), the Treaty of Maastricht (1992) and the Treaty of Amsterdam (1997). Numbers in

square brackets represent the article number as it currently stands.

abus de droit 331

admissibility

arguments not made by parties 377, 383

agricultural products. See EC banana regime; EC

Measures Concerning Meat and Meat

Products (Hormones); milk and milk

products; tobacco

applicable law

treaty interpretation

customary rules of interpretation of public

international law 220, 280, 313, 332,

363, 368, 381

general principles of international law

269±70

Vienna Convention on the Law of Treaties

(1969) 104, 191, 219±20, 269, 280, 363

automobiles

like products 135±8, 140, 141±6

US taxes on

CAFE 131±4, 147±59

¯eet averaging 152±4, 156±8

as internal quantitative restriction 158±9

proposed revision to ensure GATT

consistency 157±8

as `requirement affecting . . .' 150

separate foreign ¯eet accounting 151±2,

156

guzzler tax 141±7

as internal tax or other internal charge

142

method of determining fuel economy

144±6

luxury tax 127±8, 134±41

Basel Convention on the Control of

Transboundary Movements of Wastes

and their Disposal (1989)

customary international law 601±2

Belgium

EEC Article 169 [226] proceedings 612

Walloon Regional Executive Decree of 28

March 1987 (disposal of waste products

in Wallonia)

compatibility with

EEC Directive 75/442/EEC (waste)

598±9, 614

EEC Directive 75/442/EEC (waste) as

amended by EEC Directive 91/156

610±11

EEC Directive 84/631/EEC (shipment of

hazardous waste) 598±9, 615±16

EEC Treaty Article 30 [28] 599±602, 616

EEC Treaty Article 36 [30] 600±1, 609±10,

616±17

provisions 596, 613

Berne Convention on the Conservation of

European Wildlife and Natural

Habitats (1979)

as evidence of international opinion 639,

650

765
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`best efforts' obligations

Canada±USA FTA (1987) 495±6, 497

beverage containers. See Denmark, beverage

containers legislation

Bolivia

CITES (1973)

ban on imports from 580±4

recommended suspension of ban 582

validity of French import permits

579±89

implementation problems 580±1

burden of proof

applicability of GATT Article XX 70±1, 202,

204, 225, 281, 416, 477

party asserting claim or defence 100, 275

prima facie case 364

SPS Agreement (1994) 364, 376

compliance with Article 5.5 (arbitrary or

unjusti®able distinctions) 374

compliance with risk assessment

requirements 366, 367, 373±4

determination and application of protective

measures in conformity with SPS

Agreement 369±70

existence of international standard 365

failure of measure to be based on this

standard 365, 376

justi®cation for measures 366, 379

shift 364, 365, 378±9, 380

Canada

Fisheries Act 1970, Section 34( j) 41±2, 406±7

herring and salmon measures. See herring and

salmon, Canadian measures affecting

exports of unprocessed herring and

salmon

imported split-run and domestic non-split run

magazines, `like products' 162±3

landing requirements 46±7

Paci®c Commercial Salmon Fishery

Regulations 1984 42

Paci®c Herring Fishery Regulations 1984 42

1989 amendment 407

CITES (1973)

Appendix II species (species not yet threatened

with extinction), wild cat (Felis geoffroyi

and Felis wiedii ) 577, 587

Bolivia and. See Bolivia, CITES

Conference of the Parties (COP), EEC

legislation and 583±4

EEC and. See EEC/EC law, regulations,

3626/82 (implementation of CITES)

implementation

EEC. See EEC/EC law, regulations, 3626/82

(implementation of CITES)

right of Member States to take stricter

measures 582

sanctions for non-compliance distinguished

585±6

phrases, `consultation with their scienti®c

authority' 581, 583, 584, 589

sea turtles, protection, restrictions on shrimp

and shrimp products distinguished

294

speci®c measures, whether prescribed 294

wild cat (Felis geoffroyi and Felis wiedii ),

Appendix II species (species not yet

threatened with extinction) 577, 587

clean air

exhaustible natural resource 204, 212

common commercial policy. See EEC/EC,

common commercial policy

common ®sheries policy. See EEC/EC, common

®sheries policy

compensation (GATT)

limited impact of inconsistent measures,

relevance 29

requirements, identi®able damage 15

compensation (WTO)

basis, likely non-compliance with DSB rulings

395

conciliation. See dispute settlement

conservation measures

See also GATT (1947)/(1994), measures relating

to the conservation of exhaustible

natural resources and under individual

resources

ecological considerations distinguished 631±3,

647±8

statistical records 45±6

cooperation agreements. See international

cooperation/multilateral agreements

costs

breach of EEC Regulation 589, 590, 618

breach of EEC Treaty 602

EEC Article 169 [226] proceedings 555, 558,

682, 687

EEC Article 173 [230] proceedings 666, 670

EEC Article 177 [234] proceedings 525, 543,

575, 652±3, 725

equivalency study, to be borne by parties 493

country of origin

®sh, country of registry of vessel 77

cray®sh
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disguised restriction on international trade

681±2

German restrictions on import of live cray®sh

675±6

compatibility with EEC Treaty 676±82,

683±7

proportionality 679±81, 682, 685±7

customary international law

See also general principles of international law

precautionary principle 368±9, 376

regional practice as 294±5

requirements 295

state practice, shrimp harvesting 294±5

treaties and other international instruments

re¯ecting

Basel Convention on the Control of

Transboundary Movements of Wastes

and their Disposal (1989) 601±2

Berne Convention on the Conservation of

European Wildlife and Natural

Habitats (1979), as evidence of

international opinion 639, 650

Geneva Convention on the Fishing and

Conservation of the Living Resources

of the High Seas (1958) 646

UN Convention on the Law of the Sea

(1982) 628 n. 4, 646

Vienna Convention on the Law of Treaties

(1969) 219±20, 363

treaty interpretation 220, 280, 332, 363, 381

in dubito mitius 384

requirements 313±17

waste disposal

proximity 601±2

self-suf®ciency 601±2

Denmark

beverage containers legislation

compatibility with EEC Treaty Article 30

[28] 550±8

discriminatory nature 552±5

proportionality 553±5, 556±8

provisions 548±9, 556

disclosure of information

data on which decision to authorise use of

hormones based 363

disguised restriction on international trade

EC Measures Concerning Meat and Meat Products

(Hormones) 372±3, 391±4

Gasoline Rule 227±31

GATT Article XX, chapeau 14, 225±7, 327

German import restrictions on live cray®sh

681±2

SPS Agreement (1994) 362, 370

US restrictions on

shrimp and shrimp products 327

tuna and tuna products 14

dispute settlement

encouragement to parties to settle 12

dolphins

association with tuna 59±60, 92, 97

EEC measures. See pelagic driftnet ®shing

exhaustible natural resource 102

as ®shery resource 633 n. 19

IATTC efforts to reduce mortality 92±3, 97

Agreement for the Reduction of Dolphin

Mortality (1995) 114

US labelling requirements 65

most-favoured-nation principle and 76±7, 79

US restrictions on incidental killing or injury

60±1, 97±8

as measure relating to the conservation of

exhaustible natural resources, as policy

within GATT Article XX(g) 105

most-favoured-nation principle and 69

relevance to tuna as a product 68±9

whether `necessary to protect human,

animal or plant life or health' 73, 75,

107±11

driftnets. See pelagic driftnet ®shing

DSU. See Table of Treaties

due process

See also evidence

objective assessment of the facts 382

standard of review

Article 17.6(i) of Anti-Dumping Agreement

(1994) 380

`deferential reasonableness' 380

WTO 342±3, 380

EC banana regime

compatibility with GATT Articles II and XVII

163

EC Measures Concerning Meat and Meat Products

(Hormones)

applicability of

GATT 363, 375

SPS Agreement (1994) 363

TBT Agreement (1994) 363

as arbitrary or unjusti®able difference in levels

of sanitary protection 371±2, 391±2

based on existing international standards,

whether 365, 372±3
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consistency with SPS Agreement (1994)

Article 2 374±5

Article 3.1 365

Article 5 366±74, 390±4

as discrimination or a disguised restriction on

international trade 372±3, 391±4

hormones in dispute 357 n. iii

justi®cation

absence 362

burden of proof 366, 371±2, 376, 379

distinction bewteen natural hormones used

for growth purposes and those not so

used 371, 391±2

existence of identi®able risk, need for 369

precautionary principle 361 n. xi, 368±9, 376,

380±1

risks 361 n. xi

provisional, whether 373

risk assessment

whether based on 369, 389±90

whether scienti®c conclusion re¯ected in

measures in conformity with

conclusions of scienti®c studies 367±8,

387±9

whether taken into account 367

as sanitary measures 363

ECJ

admissibility, matters falling within Articles 169

[226] and 170 [227] 509

Article 177 [234] proceedings

admissibility 523±4, 699, 704, 711

reasons for challenge, need for 724±5

reformulation of reference 699±701, 717±18

costs

Article 169 [226] proceedings 555, 558, 682,

687

Article 173 [230] proceedings 666, 670

Article 177 [234] proceedings 525, 543, 575,

652±3, 725

decisions, binding nature 521

domestic courts' role distinguished 510,

513±14

formulation of question to Court 510±11, 512

judicial review

grounds

manifest error or abuse of powers 636,

649, 651, 707±8

manifest excess of powers 636, 649, 651,

707±8

jurisdiction

Article 177 [234] proceedings. See Article 177

[234] proceedings above

compatibility of provisions of national law

with EEC Treaty 509

procedure, reopening of oral proceedings 603,

612

EEC/EC, common agricultural policy

Council's discretionary power 636±8, 649±50,

651

objectives, responsibilities of Community

institutions 640±1, 652

EEC/EC, common commercial policy

measures to ensure uniform application 587

EEC/EC, common ®sheries policy

common agricultural policy and 640±1

conservation/ecological measures and 632±4,

647±8

Regulation 170/83 (conservation and

management of ®shery resources) 628±9

See also pelagic driftnet ®shing, EEC

Regulation 3094/86 as amended by

EEC Regulation 345 of 27 January 1992

(conservation of ®shery resources)

EEC/EC, community competence

in case of accession to treaty transferring

jurisdiction to another international

body 642±3, 652

conservation of resources on the high seas

629±31, 646±7

EEC/EC, differences in national practice,

relevance 641±2

EEC/EC, environmental measures

free movement of goods principle and 505 n. ii,

512, 518±20, 524±5, 540±1, 550±5,

556±8, 597±9, 604±10, 711±12

EEC/EC, environmental policy

absence of implementation powers 512, 518

community competence 704±5, 721

`Community policy'/`action by the

Community' distinguished 707

as component of other policies 633±4, 648, 705

Council's discretionary power 707±8, 719±23

principles underlying 705

proportionality and 535, 553±5, 556±8, 710,

722±4

standard of protection required 719±23

Treaty of Maastricht (1992) provisions 704±11

See also EEC/EC Treaty, Article 130r

EEC/EC, fundamental rights

freedom to pursue a professional or trade

activity 534

public interest and 534

EEC/EC, international obligations, respect for

702, 718
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EEC/EC law, CITES Conference of the Parties

(COP) resolution, effect 583±4

EEC/EC law, compatibility of national legislation

directive/Treaty relationship 510±12

EEC/EC law, Council's right to amend 641, 652

EEC/EC law, directives

75/439 (disposal of waste oils). See waste

disposal, EEC Directive 75/439 (waste

oils)

75/442 (waste disposal). See waste disposal,

EEC Directive 75/442 (waste disposal)

79/409. See red grouse, EEC Directive 79/409

(conservation of wild birds) and

84/631 (transfrontier shipment of hazardous

waste). See waste disposal, EEC

Directive 84/631 (transfrontier

shipment of hazardous waste)

91/97 (animal health conditions for

aquaculture animals), Member States'

right to take national measures and

678, 685

91/173 (pentachlorophenol). See wood

preservatives (PCP), EEC Directive

91/173

continued application of Article 36 [30] of EEC

Treaty and 511

interpretation in light of Treaty 510±12

EEC/EC law, European Parliament approval,

need for 630

EEC/EC law, interpretation

aids

answers to questions in European

Parliament 521

EEC Treaty 511±12

statement of reasons 664, 669±70

guidelines

conformity with international law 718

object and purpose 524, 598±9

primacy of EEC Treaty over directives

511±12

EEC/EC law, primacy over national law 661±2

EEC/EC law, proportionality

general principle 556±8, 660±1

EEC/EC law, reasons for measures, need for

663±6, 669±70

EEC/EC law, regulations

3093/94. See ozone layer protection, EC

Regulation 3093/94 (implementation of

Vienna Convention for the Protection

of the Ozone Layer (1985) and

Montreal Protocol on Substances that

Deplete the Ozone Layer (1987))

3094/86 as amended by Regulation 345 of 27

January 1992 (conservation of ®shery

resources). See pelagic driftnet ®shing,

EEC Regulation 3094/86 as amended

by Regulation 345 of 27 January 1992

(conservation of ®shery resources),

validity

3626/82 (implementation of CITES) 565±6,

579±89

direct effect 586

Member States' rights to take measures in

respect of species not covered by

Regulation 680

relative strictness of obligations 582±3, 584,

587

requirements for implementation of Article

10 585

3796/81 (common organization of market in

®shery products), Articles 30 [28] and

36 [30] of EEC Treaty as integral part

676, 684

breach, costs in case of 589, 590

direct effect 586

EEC/EC law, resolutions

effect 602, 610

EEC/EC, transitional measures 639±40, 651

EEC/EC, treaties

implementation where EEC not party 579±80

EEC/EC Treaty, Article 30 [28] (quantitative

restrictions)

See also Denmark, beverage containers

legislation, compatibility with Article

30 [28]; quantitative restrictions below

applicability

environmental policy 723

®shery products 676±7, 684

national measures for the protection of the

environment and 551±2, 556±8

origin of products, relevance 677, 685

possibility of derogations from national

measures, relevance 677±8, 685

EEC/EC Treaty, Article 36 [30] exceptions

applicability

harmonization of measures to protect

animal and human health 574, 600±1,

609, 678±9

imperative requirements pertaining to the

general interest 609, 617, 618, 723

protection of the ozone layer 711±13

extraterritorial reach 567±71, 575

proportionality and 601, 610, 660±1, 679±81,

685±7, 723±4
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strict interpretation 505 n. ii, 601

limitation to listed exceptions 505 n. ii

EEC/EC Treaty, Article 90(2) [86(2)],

applicability 506 n.iv

EEC/EC Treaty, Article 100A(4) [95(4)]

[95(4)](national provisions)

applicability, Article 36 [30] grounds 660

EEC/EC Treaty, Article 100A(4) [95(4)] (national

provisions)

applicability, protection of environment or

working environment 660

Commission's role 659±60

con®rmation as `decision' under Article 189

[249] 661, 662 n. 9

con®rmation of national derogating

provisions 661

delay in response to request for

con®rmation 662

ECJ proceedings in respect of, basis

Article 100A(4) 661

Article 169 [226] 661

Article 170 [227] 661

Article 173 [230] 661, 662

procedure in respect of 661, 669

proportionality and 660±1

provisions 659, 668±9

purpose 659

reasons, need for 664±6, 669±70

strict interpretation 659±60

EEC/EC Treaty, Article 130r [174]

purpose 705±8

EEC/EC Treaty, breach

costs in case of 602, 618

domestic legal provisions as defence 586

EEC/EC Treaty, derogations

strict interpretation 505 n. ii, 601, 659±60

EEC/EC Treaty, free movement of goods

See also quantitative restrictions below

applicability of restrictions to movement of

goods within Member State, relevance

600, 610

commercial value of goods, relevance 599±600,

604±10, 616

service distinguished 604±5

EEC/EC Treaty, object and purpose

establishment of common market 668

EEC/EC Treaty, phrases

`goods' 604±10, 616

`services' 604±5

EEC/EC Treaty, quantitative restrictions

See also Article 30 [28] and free movement of

goods above

exports (Article 34 [29]) and imports (Article 30

[28]) distinguished 510

need to comply with administrative formalities

as 600, 616

endangered migratory species (Bonn Convention

on the Conservation of Migratory

Species of Wild Animals (1979)

sea turtles 292 n. 68, 337

endangered species (CITES)

sea turtles 264, 271

wild cat (Felis geoffroyi and Felis wiedii ) 577, 587

environmental policy

differences between states 77±8, 106±7, 110±11,

112

diversity of situations and responsibilities

1992 Rio Declaration

Principle 2 269, 291

Principle 11 269, 291

multilateral approach, desirability 291±6

right of states to develop own 77±81, 112,

231±2, 269, 270, 282±8, 290±1, 297, 418

environmental/international trade interface

See also sustainable development principle

Agenda 21 328

EEC/EC Treaty and 518±20, 711±12

absence of powers for implementation of

environmental policy 512

indirect application of Article 36 [30]

exceptions 505 n. ii, 610

GATT and

Article XX exceptions and 77±8, 106±7,

110±11, 112, 221, 231±2, 418±19

attempt to prevent con¯ict between trade

and conservation measures 45, 270±1

Committee on Trade and Environment

(CTE)

establishment 328±9

terms of reference 329

Group on Environmental Measures and

International Trade 33±4

modi®cation to GATT, possibility of 329

Inter-American Convention for the Protection

and Conservation of Sea Turtles (1996)

337±8

WTO and 112, 285±6, 297, 328±30

evidence

admission of fact by party 275±6

evaluation

at discretion of fact-®nding body 382

consistency of fact with treaty provision

legal characterization issue 382

good faith and 382
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preambles 387

exhaustible natural resources

See also GATT (1947)/(1994), measures relating

to the conservation of exhaustible

natural resources

albacore tuna 14

clean air 204, 212

dolphins 102

evolving categorization 319±20

herring and salmon 44, 416

living/renewable resources 318±19

Agenda 21 (1992) 320

Biological Diversity Convention (1992) 320

Bonn Convention on the Conservation of

Migratory Species of Wild Animals

(1979) 320

CITES (1973) 321

Law of the Sea Convention (1982) 319±20,

628

lobsters (American) 477

petroleum 155

sea turtles 318±22

expert advice

Codex Alimentarius Commission Secretariat 362

consensus view, avoidance 362

GATT panel's right

to reject information 310

to seek information 309±11

independent advisers appointed by panel,

acceptability 362, 382±3

ad hoc rules 383

parties' right to comment in writing on

scienti®c issues raised by experts 274

parties' right to request 274

selection and use 377

tribunal's decision ex proprio motu to seek

scienti®c and technical advice 274

WHO's technical advice on health effects of

cigarette use 351

extraterritorial jurisdiction

See also jurisdiction; sea turtles, US measures

for the protection of

application of own law to protect resources

outside jurisdiction distinguished 290

cooperation agreements and 227±30, 336±8

EEC/EC Treaty Article 36 [30] exceptions

567±71, 575

enforcement agencies 229 n. 52

GATT Article XX and 103, 288±92

measures necessary to protect human,

animal or plant life or health 71±3,

107±9

measures relating to the conservation of

exhaustible natural resources 73±4,

103±5, 288±96, 321±2

measures under international agreements and

unilateral measures distinguished

289±90

FAO Code of Conduct for Responsible Fisheries (1995)

consultation with affected states about changes

to legislation 295 n. 77

international cooperation and 295 n. 77

status, evidence of currently preferred

conservation methods 295 n. 77

WTO and 295 n. 77

federal states

federal jurisdiction, commerce, language to

safeguard 451

®sheries

See also cray®sh; dolphins; herring; herring and

salmon; lobsters (American); pelagic

driftnet ®shing; purse-seine ®shing;

salmon; sea turtles; tuna and tuna

products

FAO Code of Conduct for Responsible Fisheries

(1995) 295 n. 77

`®shery resource' 633 n. 19

dolphins 633 n. 19

jurisdiction

200-nautical miles zone, US legislation 16

GATT panel's power to consider 46

high seas. See high seas jurisdiction

force majeure

fait du prince 627 n. 2

France

Decree No. 79±181 (recovery of waste oils)

508, 532, 539

See also waste disposal

alternatives 520

compatibility with EEC Directive 75/439

538, 542±3

compatibility with EEC/EC Treaty 515±22

Article 34 [29] (quantitative restrictions)

516, 524±5

Article 36 [30] (protection of public

health) 516

Article 90 [86] 521±2, 525

disposal arrangements under 514, 523

export of waste oils, effective prohibition

515

holder/collector distinction 510

ministerial approval requirement 514±15

oils within its scope 513±14
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force majeure, fait du prince 627 n. 2

wild cat (Felis geoffroyi and Felis wiedii), validity

of permits for import from Bolivia

579±89

FTA (Canada±USA Free Trade Agreement) (1988)

applicability, Puerto Rico import restrictions

on UHT milk 494

arbitrary, unjusti®able or disguised restrictions

on bilateral trade

`justi®able', need for equivalency study 496,

498±9

Puerto Rico import restrictions on UHT

milk 496±7

whether prohibited by Article 708.2 496

Article 703 obligations

`best efforts' 495

good faith nature 495

Article 708 obligations, `best efforts' 497

cooperation requirement 494, 497

GATT compared, additional FTA provisions 498

GATT, incorporation

GATT Article III (national treatment) 449

GATT Article XI (quantitative restrictions)

412 n. 11

heading adopted by FTA, relevance 412 n.

11, 450

incompatibility with GATT implying

incompatibility with FTA 428

preference for FTA 494

interpretation

broad 498

as multilingual treaty 496

object and purpose 498

nulli®cation or impairment of bene®t, resulting

from closure of market while

negotiations under way 493, 497

obligations, `best effort' 495±6

phrases

`restrictions' 413

minimum price requirements 413

permits 413

public health/international trade interface 494

quantitative restrictions

domestic measures distinguished 494

Puerto Rico import restrictions on UHT

milk 494

reasonable expectations, protection of 498

FTA (Canada±USA) Panel

jurisdiction. See terms of reference below

members

replacement in case of death 406

rehearing 406

procedure, See alsoModel Rules of Procedure

(FTA (Canada±USA) Panel)

Reports. See FTA (Canada±USA) Panel Reports

terms of reference

amendment to take account of disagreement

as to Panel's powers of

recommendation 429

excluded matters

consistency of measures with GATT

Article III `national treatment'

requirements 446, 447

laws and regulations of individual states

446

recommendations relating to resolution

of dispute 446

jurisdiction determined by 495

Lobsters from Canada 429, 431±2, 437±9, 446

excluded matters. See excluded matters

above

imbalance 447

Puerto Rico Regulations on the Import,

Distribution and Sale of UHT Milk from

Quebec 490

Salmon and Herring 401, 408

time-limits, completion of Panel Report,

extension 406

FTA (Canada±USA) Panel Reports

disagreement between Panel members 428

nn. 29 and 30, 484±5

implementation 499

recommendations, limitation to legal issues in

dispute 429

resolution of dispute

Canada±USA Trade Commission, role 429

in case of failure, right of party suffering

impairment of interests to suspend

equivalent bene®ts 429

conformity with Panel Report 429

fundamental rights

freedom to pursue a professional or trade

activity 534

public interest and 534

Gasoline Rule

baselines

establishment 186±7, 190, 210±11

`disguised restriction on international

trade' 227±31

Methods 1, 2 and 3 190

purpose of rules 221±2

`unjusti®able discrimination' 227±31,

293 n. 73
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statutory baseline 190

justi®cation for non-application to

domestic re®ners 230

as `less favourable treatment' 195, 199±

200, 212

consistency with GATT

Article I:1 196

Article III:2 195±6

Article III:4 190±5, 198±202, 212, 216±17

limitation of ®nding to establishment of

baselines rules 216±17

`gaming' concern and 200±1

conventional gasoline (anti-dumping rules)

187±8, 210

as `law, regulation or requirement affecting

. . .' 191

`like products' 191±4, 212

`similarly situated parties' and 193±4

measure adopted `so as to afford protection'

195±6

measure made effective in conjunction with

restrictions on domestic production or

consumption 206, 222±4

measure necessary to protect human, animal

or plant life or health 212, 219

as policy goal 197

measure necessary to secure compliance with

[not inconsistent] laws or regulations

201±3, 212, 227±31

measure relating to [the policy goal of ] the

conservation of exhaustible natural

resources 197±8, 204±5, 217±22

most-favoured nation principle and 196

non-degradation requirements 190

as nulli®cation or impairment of bene®t 206,

212

reformulated gasoline

complex model 187, 209

proposed amendment of regulation 188

simple model 187, 209

TBT Agreement (1994), applicability 207, 213

GATT (1947)/(1994), applicability

EC Measures Concerning Meat and Meat Products

363, 375

products and producers distinguished 152±4,

193±4

GATT (1947)/(1994), arbitrary or unjusti®able

discrimination 14±15, 72, 74, 225±7,

281±3, 315±16, 326±7

`aim and effect' test 161±4

application of acceptable measure as 332

arbitrary discrimination 225±7, 316, 341±3

in¯exibility of application 341

case-by-case approach 161, 316, 332

comparable domestic treatment, relevance 334,

416

failure to negotiate equally with all affected

parties 338±9

unjusti®able discrimination 225±7, 282±3, 293

n. 73, 332±41

unilateral nature of measures 339

GATT (1947)/(1994), Article III, interrelationship

between Sections 1 and 4 195±6

GATT (1947)/(1994), Article III and XI,

applicability 446±76

Article III criteria

application to imported products 469, 470

effect on internal sale, use or transportation

of product 468±9

border/internal measures distinction 412±13,

447, 449±53, 469±70, 473

usefulness of distinction 450, 451

comparison with prohibitions and restrictions

under Article III 455

effect of measures on trade, relevance 454, 474

Havana Conference (1947±8) criteria 456±8

jurisprudence

Belgian Family Allowances 461

Canadian Foreign Investment Review Act (FIRA)

458±9

Canadian Provincial Alcoholic Beverage

Distribution 461±3, 470±1, 473, 474

EEC±Measures on Animal Feed Proteins 461,

471, 472, 474

Import Restrictions on Ice-Cream and Yoghurt

472

Italian Discrimination Against Imported

Agricultural Machinery 460±1, 474

Semi-Conductors from Japan 471±2, 474

Tomato Concentrate 463, 474

US Section 337 Procedures 459±60, 474

prohibition/restriction distinction, relevance

454±5

relative treatment of like imported and

domestic products, relevance 447, 473

GATT (1947)/(1994), Article XX (General

Exceptions)

application

Article III measures 455

Article XI measures 455

cumulative effect of other similar

derogations, relevance 286±7

discriminatory treatment resulting from

455
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measures as opposed to ®nding of

inconsistency 219, 314

reasonable 225

so as not to frustrate WTO/GATT objects

and purposes 285, 286±8

burden of proof 70±1, 204, 225, 416, 477

chapeau. See Article XX (General Exceptions),

chapeau below

`countries' 226 n. 46

environmental/international trade interface

and. See environmental/international

trade interface, GATT and, Article XX

exceptions and

extraterritorial jurisdiction and 103, 109, 279

invocation as admission that measures in

question inconsistent 71

measures requiring compliance with importing

country's policies, admissibility 288±92,

316

narrow interpretation 71, 107, 476

national treatment provisions and 439

need to invoke 71, 375

negotiation/unilateral measures and 292±6,

334±9

object and purpose 221, 224±5, 227, 284±5

obligation to apply in good faith 285, 331±2

retaliatory measures 15

source of obligations, whether 70, 281 n. 40,

283±4

as limited and conditional exceptions to

basic prohibition 283±4, 330±1, 343, 476

Uruguay Round, effect 231±2

variety of language used 220±1

GATT (1947)/(1994), Article XX (General

Exceptions), chapeau

arbitrary or unjusti®able discrimination. See

arbitrary or unjusti®able discrimination

above

`countries where the same conditions prevail'

327

disguised restriction on international trade. See

disguised restriction on international

trade below

object and purpose 224±5

manner in which measure applied 224±5,

280±1, 314, 332±40

prevention of abuse of exceptions 224±5,

314±15, 316, 327, 329±32, 343, 419 n. 19

`threat to the multilateral trading system'

test 270, 287, 290, 314±15

policy goal, relevance 326, 334, 343

relevance 224

GATT (1947)/(1994), border tax adjustments

eligibility, purpose of adjustment, relevance 33

`polluter pays' principle and 32±4

tariff concessions, relevance 34

Working Party's report (1970) 33, 68, 161,

191±2

GATT (1947)/(1994), compensation for breach.

See compensation (GATT)

GATT (1947)/(1994), disguised restriction on

international trade 14, 225±7, 327, 417

publicly announced trade measure 14

GATT (1947)/(1994), environmental issues,

forum for

Group on Environmental Measures and

International Trade 34

GATT (1947)/(1994), exports and imports,

importance of distinction 463±4

GATT (1947)/(1994), inconsistent measures

exceptions. See Article XX (General Exceptions)

above and individual measures

likelihood of non-application, relevance 35

nulli®cation or impairment of bene®t. See

nulli®cation or impairment of bene®t

below

recti®cation 35

right to challenge mandatory legislation 32, 70,

75, 100

GATT (1947)/(1994), interpretation

See also treaty interpretation

aids, drafting history 225, 330±1, 456±7

applicable law

customary rules of interpretation of public

international law 220, 280

general principles of international law 269±70

Vienna Convention on the Law of Treaties

(1969) 104, 219±20, 269, 280

effectiveness principle 413

object and purpose of GATT and WTO

Agreement 280, 283

including preamble and annexes 283, 285±6,

328

phrases. See phrases below

GATT (1947)/(1994), measures necessary to

achieve policy objectives under GATT Article

XX(b) 197±8

protect human, animal or plant life or health

71±3, 75, 107±11, 212, 219

extraterritorial jurisdiction 71±3, 107±9

import restrictions on cigarettes 351±3

policy goal 197, 352

secure compliance with [not inconsistent] laws

or regulations
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enforcement mechanism requirement 203

`not inconsistent' requirement 76, 203

secure compliance with [not inconsistent] laws

or regulations under GATT Article

XX(d) 76, 111±12, 201±3, 212, 227±31

GATT (1947)/(1994), measures relating to the

conservation of exhaustible natural

resources 13, 14±15, 212

in conjunction with restrictions on domestic

production or consumption 14±15,

44±5, 155±6, 205±6, 222±4, 324±5, 416

costs of measure, relevance 417±18, 426±9

equivalence of burden on nationals 418

`exhaustible natural resource', living/

renewable resources 318±22

extraterritorial jurisdiction and 73±4, 103±5,

288±96, 321±2

measure necessary for the enforcement of

477±8

necessity, relevance 157

`necessary' or `essential' to stated purpose of

measure 45

policy goal 105, 205, 323

primary purpose/aim 45±6, 74, 75, 105±7, 155±

6, 157, 205±6, 217±22, 417±19, 428, 477,

479±80

`direct connection' and 218±19

non-treaty language 221

proportionality 324

`relating to' 105±7, 218

US import ban on undersized lobsters 476±80

US measures for the protection of sea turtles

288±96

GATT (1947)/(1994), modi®cation, possibility of

328±9

GATT (1947)/(1994), most-favoured nation

principle 66, 153

Gasoline Rule 196

labelling requirements 76±7, 79

US ban on shrimps and shrimp products from

non-certi®ed countries 277±9

GATT (1947)/(1994), national treatment on

internal taxation and regulation

See also Article III and XI, applicability above

internal quantitative restrictions affording

protection to domestic production

158±9, 161

`law, regulation or requirement affecting . . .'

150, 191

level of tax's effect, relevance

compensatory action 29

nulli®cation and impairment of bene®ts 159

`like products' 27±8, 34±5, 68±9, 100±1, 135±8,

161±4, 191±4, 212

`directly competitive or substitutable

products' 140±1, 161±2

fuel economy as distinguishing factor 141±2,

143±6

price as distinguishing factor 140

limited effect of tax, relevance 28±31

`no less favourable' 151±2, 194±5, 200±1, 353

Note ad Article III, effect 100±1, 457, 469±70

penalty effect, relevance 149

policy objective, relevance 464±5

purpose 136±7

preservation of competitive relationship 450

security of tariff bindings 153

quantitative restrictions provisions compared

32, 66±9, 447±76

`so as to afford protection' 138, 139±40, 142±7,

195±6

GATT (1947)/(1994), nontariff barriers (NTBs).

See national treatment on internal

taxation and regulation above

GATT (1947)/(1994), nulli®cation or impairment

of bene®t 206, 212

level of tax's effect, relevance 159

presumption in case of inconsistent measure

28±32, 296±7

whether rebuttable 30

resulting from closure of market while

negotiations under way 493

GATT (1947)/(1994), object and purpose

protection of competitive expectations 31, 32,

100, 286, 414, 450

GATT (1947)/(1994), obligations

mutuality 329±30

waiver 112

GATT (1947)/(1994), phrases

` . . . regulations . . . for the marketing of

commodities in international trade' 44

`countries where the same conditions prevail'

282

determining factors 136

`domestic production or consumption',

disjunctive nature 224

`duties, taxes or other charges', US prohibition

on imports of tuna and tuna products

101

`equivalent' 34

`exhaustible natural resource'. See exhaustible

natural resources

import/export distinction 412

`in conjunction with' 44±5, 205±6, 223, 324±5
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GATT (1947)/(1994), phrases (cont.)

`internal tax or other internal charges of any

kind'

guzzler tax 142

penalty effect 149

`law, regulation or requirement affecting . . .'

150, 191

`laws, regulations, judicial decisions and

administrative rulings of general

application' 342

`laws, regulations and requirements affecting

the internal sale, offering for sale,

transportation, distribution or use of

products', US import ban on undersize

lobsters 465±6

`like products' 27±8, 34±5, 68±9, 100±1, 135±8,

140±6, 161±4, 191±4, 212

case-by-case approach 137, 161

`similar'/`identical' 191±2

`made effective' 223

effects test, whether 224

`measures' under Article XX, limitation to

measures found inconsistent 216±17

`necessary' 73, 109±11, 199±202, 227±31, 352±3

Article XX, varying application 157, 219

`no less favourable' 151±2, 194±5, 353

`gaming' concern and 200±1

`other measures' 413±14

`products', harvest regulations and 67±9, 101

`prohibition'/`restriction', relevance of

distinction 454±5

`relating to' 44±5, 105±7, 218, 322±4

`so as to afford protection' 138, 139±40, 142±7,

195±6

GATT (1947)/(1994), preamble

changes in 1994 Agreement 327±8

GATT (1947)/(1994), prohibitions or restrictions

(quantitative restrictions) 101

See also Article III and XI, applicability above

Canadian landing requirements for herring and

salmon 411±15

exportation or sale for export 411±12

cost implications, relevance 414±15

differential treatment, need for 413±14

internal regulations distinguished 32, 66±9, 412

`other measures' 413

primary purpose/aim 413±14, 479±80

prohibitions or restrictions/restrictions

distinction, relevance 14

Thai Import Prohibition on and Imposition of

Internal Taxes on Cigarettes 350±4

trade effects 481±4

US import ban

shrimp and shrimp products from

uncerti®ed countries 276±7

yellow®n tuna and tuna products 69±70, 75,

78

US import ban on under-size lobsters 447±76

GATT (1947)/(1994), purpose

Article XX(g), non-interference of GATT

commitments with conservation of

natural resources 45, 270

removal of trade barriers, harmonization of

regulatory practice distinguished 137

GATT (1947)/(1994), quantitative restrictions. See

prohibitions or restrictions

(quantitative restrictions) above

GATT (1947)/(1994), remedies. See compensation

(GATT); remedies (GATT)

GATT (1947)/(1994), restrictions necessary to the

application of standards 43±4

admissibility where restrictions applied to

products meeting standards 43

enforcement of measures restricting like

domestic product 13±14

marketing of commodities in international

trade 43±4

identity of product, need for 44

GATT (1947)/(1994), SPS Agreement (1994) and.

See SPS (Sanitary and Phytosanitary

Measures) Agreement (1994), GATT

and

GATT (1947)/(1994), waiver

obligations 112

GATT Panel Reports

adoption

by consensus 113±14

by DSB 376

failure to adopt 113±14, 160

effect of GATT (1994) 113±14

requirement for request by party to dispute

113

appeal. See WTO Appellate Body

consistency of language, need for 216±17

implementation 344±5, 394±5

interim report 268±71

revision to incorporate party's arguments

189, 269

limitation to matters raised under GATT

provisions 12, 15±16

multi-parties

separate reports 25, 355 n. 2

single report 355 n. 2

separability of sections of report 25
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panel's right to determine content 13

practice in case of settlement or disinvocation

of measure giving rise to dispute

12±13

recommendations

implementation 232±3

delay 36

time-limit 232

status

adopted reports 277 n. 28, 288 n. 57

unadopted reports 277 n. 28, 288 n. 57

GATT panels

admissibility of arguments not made by parties

377, 383

admission of non-consistency of measure with

GATT, effect 276

burden of proof. See burden of proof

composition, failure to agree on 90

due process. See due process; Rules and

Procedures Governing the Settlement

of [WTO] Disputes (DSU) (1994),

Article 11

expert advice. See expert advice

jurisdiction and role

alternative fora 33±4

application of existing law 297

discontinued measures 196

identi®cation of alternative measures 199

limitation to

claims necessary to resolve matter in

dispute 278±9, 394

matters raised under GATT/SPS

Agreement provisions 12, 15±16, 33±4,

46, 77, 207, 375, 377

present measures 46

measure not currently in force 196, 211±12

objective assessment of facts of case 376±7

methods

three-step approach 102, 124 n. iii, 154, 197

two-step approach 137±8, 224, 315, 318, 326

multi-parties

reports. See GATT Panel Reports, multi-

parties

separate panels 355 n. 2

complainants' right of access to all panels

363, 383

joint meetings with scienti®c experts 363,

383

prejudice to party's rights and 363, 383

single panel 19, 263, 355 n. 2

availability of complainants' submissions

25

right to be present at presentation of

other complainants' views 25

NGOs and. See NGOs (non-governmental

organizations)

precedent 458±64, 470±3

See also GATT Panel Reports, status

similar case relating to a different Article of

GATT 269

procedure

See also Rules and Procedures Governing the

Settlement of [WTO] Disputes (DSU)

(1994)

arguments in the alternative 71

disclosure of information, data on which

decision to authorize use of hormones

based 363

multi-complaints. See multi-complaints above

right to

depart from DSU 310

reject information 310

seek information 309±11

Reports. See GATT Panel Reports

standing, Members of WTO 308

suspension of work, to permit consideration of

legislative changes 91

third parties 263, 301, 377, 383

right to make a submission 25

time-limits on 91

general principles of international law

See also customary international law

good faith 331

pacta sunt servanda 269, 285 n. 49

precautionary principle 361 n. xi, 380±1

treaty interpretation 269±70

general principles of law

good faith 331

Geneva Convention on the Fishing and

Conservation of the Living Resources

of the High Seas (1958)

customary international law 646

Germany, Federal Republic (FRG)

import restrictions on live cray®sh

compatibility with EEC/EC Treaty 676±82,

683±7

disguised restriction on international trade

681±2

proportionality 679±81, 682, 685±7

purpose, whether protectionist 682, 685

measures in respect of pentachlorophenol

(PCP) 667, 683

See also wood preservatives (PCP) EEC

Directive 91/173
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good faith

abusive exercise of treaty right as breach of

treaty 331

delay in equivalency study 497

evaluation of evidence and 382

general principle of

international law 331

law 331

international law de®nition 495±6

pacta sunt servanda and 285 n. 49

treaty obligations 495

herring

®sheries management 410±11

harvesting methods 410

migratory patterns 410

herring and salmon

See also herring; salmon

Canadian measures affecting exports of

unprocessed herring and salmon 41±7

consistency with GATT Article XI 43, 47

justi®cation under GATT

Article XI:2(b) 43±4

Article XX(g) 44±6

landing requirements. See landing

requirements below

measure relating to the conservation of

exhaustible natural resources 415±28

costs of measure, relevance 417±18, 426±9

revocation 407

conservation, management and development

measures in British Columbia waters,

history 42, 406±7

exhaustible natural resource 44, 416

landing requirements 46±7, 407±8

alternatives 420±6

arbitrary or unjusti®able discrimination

between foreign countries, whether

416

primary purpose 413±14, 417±19, 428

prohibition or restriction (quantitative

restriction), whether 411±15

cost implications, relevance 414±15

restriction on exportation or sale for

export 411±12

reasonableness of measure 419

high seas jurisdiction

European Community 629±31, 646±7

national ships 630

hormones

See also EC Measures Concerning Meat and Meat

Products (Hormones)

existence of international standards 365, 373±4

natural hormones used for growth purposes

and those not so used, whether

distinction justi®able 371, 391±2

Inter-American Tropical Tuna Commission

(IATTC)

efforts to reduce dolphin mortality 92±3, 97

international cooperation/multilateral

agreements

FAO Code of Conduct for Responsible Fisheries

(1995) 295 n. 77

means to ensure extraterritorial application of

regulations 227±30, 336±8

protection of environmental interests,

preferred method 291±5, 336±9

international law. See customary international

law; general principles of international

law

international tribunals

See also FTA (Canada±USA) Panel; GATT

panels; WTO Appellate Body

admission of fact, effect 276

Japan

taxes on alcoholic beverages, compatibility

with GATT Article III 161±2

judicial review. See ECJ, judicial review

jurisdiction

See also extraterritorial jurisdiction

high seas

EC 629±31, 646±7

national ships 630

nationals outside territory 103

requirements, nexus, migratory animals

possibly entering jurisdiction 321±2

ships 103

Korea

taxes on alcoholic beverages, compatibility

with GATT Article III 163±4

landing requirements. See herring and salmon,

landing requirements

legal issues

consistency of fact with treaty provision 382

legitimate expectations

raised by GATT Panel Reports 277 n. 28

lobsters (American)

exhaustible natural resource 477

life cycle 439±40

lobster industry 440±2
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migration patterns 440

processing and marketing 442

US prohibition on imports of lobsters below a

certain size 437±9, 442±86

alternatives 480

developments subsequent to FTA Report 486

GATT Article III and XI, applicability

446±76, 484±6

prohibition/restriction, relevance of

distinction 454±5

internal or border measure, whether

`interstate or foreign commerce',

relevance 451

policy on place of imposition 451±2

practice on place of imposition 452±3, 473

justi®cation under GATT Article XX(g)

476±80

as `law, regulation and requirement affecting

the internal sale, offering for sale,

transportation, distribution or use of

products' 465±6

measure relating to the conservation of

exhaustible natural resources 476±80

primary purpose 477, 479±80

necessity for the enforcement of 477±8

mammals

See also dolphins

US protection measures 60±3, 93±7

marks of origin

most-favoured-nation principle and 76±7

milk and milk products

Puerto Rico ban on UHT imports

bad faith, whether 495±6

equivalency study

bad faith and 497

costs to be borne by parties 493

delay 493, 497

need for in order to determine whether

measures justi®ed 496, 498±9

nulli®cation or impairment of bene®t,

resulting from closure of market while

negotiations under way 493, 497

quantitative restriction, whether 494

Model Rules of Procedure (FTA (Canada±USA)

Panel)

V:3 406

Montreal Protocol on Substances that Deplete

the Ozone Layer (1987). See ozone

layer protection, Montreal Protocol on

Substances that Deplete the Ozone

Layer (1987)

most-favoured-nation principle. See GATT

(1947)/(1994), most-favoured-nation

principle

necessity. See proportionality

negotiations

obligation, WTO Members in matters of

mutual interest 292±4

Netherlands

Law on Birds (Vogelwet) 1936

compatibility with EEC/EC Treaty Article

30 [28] 566

Article 36 [30] exceptions 566±72

proportionality 569±72

provisions 564

NGOs (non-governmental organizations)

admissibility of unsolicited information (amicus

briefs) to GATT panel 273±4, 307±11

adoption by party as part of its own

submission 273±4

acceptance by Panel, legality 311

at appeal stage 302±5

need for party to indicate to what extent

it adopts the NGOs' legal positions

302±5

obligations of result. See `best efforts' obligations

ozone layer protection

EC Regulation 3093/94 (implementation of

Vienna Convention for the Protection

of the Ozone Layer (1985) and

Montreal Protocol on Substances that

Deplete the Ozone Layer (1987))

compatibility with Article 30 [28] of

EEC/EC Treaty 723±4

compatibility with Article 130r of EC Treaty

705±8, 718±23

compatibility with Articles 3 and 5 of EEC/

EC Treaty 713

HCFCs under 703±4, 718±19

proportionality and 709±11, 722±4

provisions 696±7, 715±17

purpose 696, 708, 714±15, 721, 723

`imperative requirement' 711±13, 723

Montreal Protocol on Substances that Deplete

the Ozone Layer (1987), HCFCs under

702

Vienna Convention for the Protection of the

Ozone Layer (1985)

HCFCs under 702±3

parties' right to adopt stricter measures 702,

718
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pelagic driftnet ®shing

See also purse-seine ®shing

EEC Regulation 3094/86 as amended by

Regulation 345 of 27 January 1992

(conservation of ®shery resources)

`formulated in the light of the available

scienti®c advice' 635±6, 649±50

objective, conservation of resources and

ecological considerations distinguished

631±4, 647±8

`principle of relative stability' 640, 651

provisions 629, 643±4

Scienti®c and Technical Committee, role

634

transitional measures under 639±40, 651

validity

differences between Atlantic and Baltic

Sea ®sheries 642±3, 652

differences in national practice 641±2

legal basis 631±4, 647±8

reference to Berne Convention on the

Conservation of European Wildlife and

Natural Habitats (1979) 639, 650

reference to UN Resolution 44/225

627±50

scienti®c basis 634±9, 649±51

`large-scale net' 638±9

scienti®c evidence relating to, value 637, 649

UNGA Resolution 44/225 of 22 December

1989 627±8

petroleum and petroleum products

See also automobiles; Gasoline Rule

de®nitions

`crude oil' 26

`petroleum products' 26

exhaustible natural resource 155

`like products' 27±8, 191±4, 212

US tax on certain imported substances 32±6

US tax on petroleum imports 26±31

`polluter pays' principle 518, 525

border tax adjustments 32±4

preambles

evidence of compliance with international

obligations 387

requirement, whether 387

treaty interpretation and 283, 285±6, 328

precautionary principle

customary international law and 368±9, 376

EC Measures Concerning Meat and Meat Products

(Hormones) 368±9, 376, 380±1

general principle of international law, whether

361 n. xi, 380±1

state practice 381

treaty interpretation and 381

proportionality

general principle of EEC law 556±8, 660±1

measure adopted and legitimate policy

objective 324, 535, 553±5, 556±8, 601,

610, 660±1, 679±81, 682, 685±7, 709±11

proximity principle and principle of self-

suf®ciency 601±2, 611, 616±17, 618

public health/international trade interface 494

See also environment/international trade

interface

purse-seine ®shing

See also pelagic driftnet ®shing

de®nition 50 n. i, 59, 92

US restrictions on 60±3, 97±8

quantitative restrictions. See EEC/EC Treaty,

quantitative restrictions; GATT (1947)/

(1994), quantitative restrictions

red grouse

CITES and 565±6

EEC Directive 79/409 (conservation of wild

birds) and 564±5, 574±5

EEC Regulation 3626/82 (implementation of

CITES) and 566

endangerment 570

Netherlands import ban, proportionality

569±72

remedies (Canada±USA FTA)

adoption of panel recommendations 429

remedies (GATT)

compensation. See compensation (GATT);

compensation (WTO)

inconsistent measures

request to bring into conformity with GATT

obligations 46, 78, 113, 160, 231, 297,

344, 351, 362, 378

request to refrain from replacing with

measures of equivalent effect 46

withdrawal 28±9

suspension of concessions or other obligations

29, 36

Resolutions of international bodies

Bonn Convention on the Conservation of

Migratory Species of Wild Animals

(1979), Resolution on Assistance to

Developing Countries 320

CITES 580±90

ICCAT 636, 637

IUCN 636
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North-West Atlantic Fisheries Organization

636

UNGA Res 44/225 627±50

WTO 353

retaliatory measures

prohibition of imports as response to arrest of

®shing vessels 15

risks, assessment and management. See SPS

(Sanitary and Phytosanitary Measures)

Agreement (1994), protective measures

and risk assessment

Rules and Procedures Governing the Settlement

of [WTO] Disputes (DSU) (1994). See

Table of treaties

salmon

See also herring; herring and salmon

EEC measures 631 n. 14

®sheries management 409±10

harvesting methods 409

migratory patterns 409

Sanitary and Phytosanitary Measures Agreement.

See SPS (Sanitary and Phytosanitary

Measures) Agreement (1994)

sea turtles

endangered migratory species (Bonn

Convention on the Conservation of

Migratory Species of Wild Animals

(1979) 292 n. 68, 337

endangered species (CITES) 264, 271

exhaustible natural resource 318±22

Inter-American Convention for the Protection

and Conservation of Sea Turtles (1996)

337±8

shared global resource 291±2

TED (turtle excluder device) 236 n. v

international standard, whether 294±5

regional use 294±5

US regulations requiring use 265, 267±8, 271,

272±3, 276, 298±9, 324±5, 332±40

voluntary use 264, 294

US measures for the protection of 264±8

arbitrary discrimination in their application,

whether 341±3

lack of transparency in certi®cation

process 341±3

consistency with GATT

Article I:1 277±9

Article XI:1 274±7

Article XIII:1 277±9

Article XX 281±96

Article XX(g) 317±25

Article XX, chapeau 325±43

failure to enter into negotations before

deadline for imposition of import ban

293±4, 334±9

in¯exibility of application 341

measure made effective in conjunction with

restrictions on domestic production or

consumption 324±5

as measure relating to the conservation of

exhaustible natural resources 288±96,

318±25

as nulli®cation or impairment of bene®t

296±7

proportionality 324

Public Law 101±102, Section 609 265±8,

271±3

1991 Guidelines 265±6, 272, 301

1993 Guidelines 266, 272, 301

1996 Guidelines (extension of Section 609

to shrimp harvested in all foreign

nations) 266±8, 272±3, 300±1

`laws, regulations, judicial decisions and

administrative rulings of general

application', applicability 342

request for delay in implementing world-

wide 266, 268

Section 609 certi®cations in respect of threat

of incidental taking of sea turtles 266±7,

272±3, 299±301, 323

certi®ed countries 268

lack of transparency 341±3

negotiations for the development of

bilateral or multilateral agreements

265, 271±2, 293±4, 299, 335±6

unjusti®able discrimination in their

application, whether 332±40

comparable domestic treatment,

relevance 334

differential treatment of countries seeking

certi®cation 340

differential treatment for transfer of TED

technology 340

failure to negotiate equally with all

affected parties 338±9

unilateral nature 339

shared global resource

sea turtles 291±2

shrimp and shrimp products. See sea turtles

sovereign rights

standard-setting 494, 498

WTO Members' right to

determine conservation measures 418
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sovereign rights (cont.)

set appropriate levels of protection under

SPS Agreement 368, 385

SPS (Sanitary and Phytosanitary Measures)

Agreement (1994)

applicability, measures enacted before entry

into force and not ceasing to exist

thereafter, EC Measures Concerning Meat

and Meat Products (Hormones) 363, 376,

381

arbitrary or unjusti®able distinctions resulting

in discrimination or disguised

restriction on international trade 362,

370

burden of proof 374

different levels of protection in different

situations, admissibility 391

`different'/`comparable' situations 370, 391

natural hormones used for growth

purposes and those not so used 371,

391±2

discrimination 370

GATT provisions compared 370±1

Article 3 (harmonization)

interrelationship between paragraphs 377,

384±5

relationship with Article 5 (risk assessment)

377, 385±6

Articles 5 (risk assessment) and 2 (basic rights

and obligations), interrelationship 386,

393±4

burden of proof. See burden of proof, SPS

Agreement (1994)

GATT and

difference of general approach 364, 379

prior violation of GATT provision, whether

necessary 364

harmonization obligations, scienti®c

justi®cation for measures resulting in

higher level of protection 359

interpretation

aids, GATT provisions 370±1

applicable law

customary rules of interpretation of

public international law 363, 368, 381

Vienna Convention on the Law of

Treaties (1969) 363, 364

elements of Article 5.5 to be treated

separately 371

express language of treaty, precedence over

customary international law usage

368±9, 376, 381

factors to be taken into account,

`minimizing negative trade effects'

provision (Article 5.4) 370

justi®cation 362

SPS (Sanitary and Phytosanitary Measures)

Agreement (1994), justi®cation

burden of proof 366, 379

GATT approach distinguished 364

measures not based on existing international

standards 365, 373±4

requirements, consistency with other SPS

provisions 365, 370

SPS (Sanitary and Phytosanitary Measures)

Agreement (1994), minimizing negative

trade effects

obligation, whether 370

SPS (Sanitary and Phytosanitary Measures)

Agreement (1994), phrases

`as appropriate to the circumstances' 381±2

`based on' 365, 367, 387

whether equating with `conform to' 365,

367±8, 377, 383±4

`more trade-restrictive than required' 360 n. x

`potential'/`probable' distinction 386

SPS (Sanitary and Phytosanitary Measures)

Agreement (1994), precautionary

principle 361 n. xi, 368±9, 376, 381

SPS (Sanitary and Phytosanitary Measures)

Agreement (1994), promotion of

international standards and 293

SPS (Sanitary and Phytosanitary Measures)

Agreement (1994), protective measures

See also sanitary measures . . . below

burden of proof, determination and application

of protective measures in conformity

with SPS Agreement 369±70, 376

distinctions in levels of protection

arbitrary or unjusti®able distinctions

resulting in discrimination or a

disguised restriction on international

trade 370

Articles 2.3 and 5.5 distinguished 370

Members' sovereign right to set levels of

protection 369, 385

not more restrictive than required to achieve

appropriate level of protection 373

provisional measures 373

requirements

See also minimizing negative trade effects

above

determination and application in conformity

with SPS Agreement 369±71
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existence of identi®able risk 369

right to take measures not affecting

international trade 375

SPS (Sanitary and Phytosanitary Measures)

Agreement (1994), rights and

obligations

basic and speci®c rights and obligations

distinguished 374

SPS (Sanitary and Phytosanitary Measures)

Agreement (1994), risk assessment

366±9

burden of proof, compliance with risk

assessment requirements 366, 367,

373±4

de®nition 366

divergency of views, possibility 388

factors to be taken into account 367

factors not capable of quantitative analysis

377, 387, 389±90

requirements 366, 377

`as appropriate to the circumstances' 381±2

establishment of minimum quanti®able risk

377, 386, 387

evidence that risk assessment taken into

account 367, 377

Panel's need to determine whether scienti®c

conclusion re¯ected in measures in

conformity with conclusions of

scienti®c studies 367±8, 387±9

procedural and substantive aspects 367

suf®cient justi®cation of measure at stake

377, 388

techniques developed by the relevant

international organization 366±7

Codex Alimentarius Commission practice in

relation to veterinary drug residues 367

SPS (Sanitary and Phytosanitary Measures)

Agreement (1994), risk management

See also protective measures above

absence of expression from SPS Agreement 386

SPS (Sanitary and Phytosanitary Measures)

Agreement (1994), sanitary measures

based on existing international

standards

burden of proof 365, 371

Codex Alimentarius Commission standards 365

required level 365, 384

SPS (Sanitary and Phytosanitary Measures)

Agreement (1994), sanitary measures

not based on existing international

standards 362, 371±2

in absence of such standards 373±4

obligation to comply with SPS provisions

373, 374

burden of proof 376

in case of failure of measure to re¯ect same

level of sanitary protection as standard

365

right to take 384±5

state practice

precautionary principle 381

use of TEDs in shrimp harvesting 294±5

state responsibility

acts of

executive 230

judiciary 339

legislature 230

sustainable development principle

general acceptance 112

WTO Agreement (1994) and 285±6, 290±1,

297, 319, 321, 327±9

tariff concessions

border tax adjustments and 34

TBT (Technical Barriers to Trade) Agreement

(1994)

applicability

EC Measures Concerning Meat and Meat

Products 363

Gasoline Rule 207, 213

promotion of international standards and 293

Thailand

cigarette regulation. See tobacco, Thai import

restrictions on cigarettes and Thai

internal taxes on cigarettes

Protocol of Accession, `existing legislation'

clause, requirements 353

Tobacco Act 1966

consistency with GATT Article XI:1 351

Article XI:2 and 351

time-limits

completion of Panel Report, extension 91, 406

tobacco

applicability of GATT Article XI:2(c)(i) 351

Thai import restrictions on cigarettes

measure necessary to protect human, animal

or plant life or health, whether 351±3

possibility of alternative non-discriminatory

measures consistent with GATT 352±3

ban on advertisement 352±3

labelling and ingredient-disclosure 352

state monopoly 353

Thai internal taxes on cigarettes, amendment to

bring into conformity with GATT 354

Index 783

Cambridge University Press
978-0-521-65967-3 — International Environmental Law Reports: Volume 2: Trade and
Environment
Edited by Cairo A. R. Robb , With contributions by Amelia Porges , Damien Geradin , General
editor Daniel Bethlehem , James Crawford , Philippe Sands
Index
More Information

www.cambridge.org/9780521659673
www.cambridge.org


www.cambridge.org© in this web service Cambridge University Press

treaties

See also individual treaties

applicability, measures enacted before entry

into force and not ceasing to exist

thereafter 363

breach, abusive exercise of right 331

pacta sunt servanda 269, 285 n. 49

rights under, duty to exercise reasonably 331

treaty interpretation

See also individual treaties for points speci®c to

them

aids

`any subsequent agreement between the

parties regarding the interpretation of

the treaty or the application of its

provisions'

treaties concluded by other parties

distinguished 104

treaties concluded previously

distinguished 104

`any subsequent practice' 191

practice under other treaties, relevance

104

context 45, 220, 269

drafting history 225, 330±1, 456±7

other articles in treaty 371

other treaties 103±5, 370±1

`preparatory work of the treaty and the

circumstances of its conclusion' 104±5

limitations on 104±5

applicable law

customary rules of interpretation of public

international law 220, 280, 313, 332,

363, 368, 381

general principles of international law 269±70

law at time of interpretation 319 n. 76

Vienna Convention on the Law of Treaties

(1969) 104, 191, 219±20, 269, 280, 363,

364

as customary law 219±20, 363

guidelines

context 367

context of article and treaty as a whole 136,

220, 313±14

immediate context of article to have

priority 314

including preamble and annexes 283,

285±6, 328

context of treaties at issue 280, 283

effectiveness principle 225, 321, 413

elements of treaty to be treated separately

371

express language of treaty

adherence to 221

precedence over customary international

law usage 368±9, 376

respect for choice of different language in

comparable situations 383±4

headings, signi®cance 412 n. 11

in dubito mitius 384

narrow 71, 107, 476

object and purpose 45, 136±7, 220, 223, 269,

270, 367, 498

link with `context' 283

as revealed by ordinary meaning of words

313

ordinary meaning 191, 193±4, 220, 223, 269,

280, 313±14, 326, 367, 383

parallel usage as guide 68

`whether' indication of inclusiveness 413

multilingual treaties 496

supplementary means of interpretation, in

dubito mitius 384

treaty provisions incorporated into another

treaty 411±13

tuna and tuna products

See also Inter-American Tropical Tuna

Commission (IATTC)

albacore tuna, exhaustible natural resource

14

dolphins and. See dolphins

EEC measures. See pelagic driftnet ®shing

US prohibition on direct imports (primary

nation embargo) 61±2, 65, 66±74, 94±5,

98±9

arbitrary or unjusti®able, whether 72, 74

as measure relating to the conservation of

exhaustible natural resources 101±7

primary purpose 74

as quantitative restriction 69, 78, 101

whether `necessary to protect human,

animal or plant life or health' 73,

107±11

US prohibition on imports from Canada 7±16

arbitrary or unjusti®able, whether 14±15

disguised restriction on international trade,

whether 14

as retaliatory measure 15

US prohibition on intermediary nation imports

63, 65, 75±6, 96±7, 99

`intermediary nation', de®nition 96±7, 99

measure relating to the conservation of

exhaustible natural resources 101±7

as quantitative restriction 75, 101
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whether measure necessary to secure

compliance with [not inconsistent] law

or regulations 76, 111±12

whether `necessary to protect human,

animal or plant life or health' 75,

107±11

US prohibition on purse-seine ®shing of

yellow®n tuna 60±1

turtles. See sea turtles

UN Convention on the Law of the Sea (1982)

customary international law 628 n. 4, 646

exhaustible natural resources 319±20, 628

United States of America (USA)

automobiles. See automobiles, US taxes on

Clean Air Act 1963/1990 184±6, 189, 209

See also Gasoline Rule

Dolphin Protection Consumer Information Act

1990 63±4, 65

consistency with GATT Article: 1 76±7

IX:1 76

dolphins. See dolphins, US restrictions on

incidental killing or injury

Endangered Species Act 1973 264, 271, 298±9,

324±5

Energy Policy and Conservation Act 1975

(CAFE) 131±4, 147±59

consistency with GATT

Article III:2 149

Article III:4 150±2

Article III:5 158±9

Article XX(d) 158

Article XX(g) 154±8

proposed revision to ensure GATT

consistency 157±8

Energy Tax Act 1978 (as amended) (guzzler

tax) 128±30, 141±7

consistency with GATT

Article III:1, ®rst sentence 141±7

Article III:1, second sentence 141±7

Article XX(g) 147

Environmental Protection Agency (EPA),

establishment 184±5

Federal Trade Commission Act (FTCA),

Section 5 64

Fishermen's Protective Act (Pelly Amendment)

62, 65

consistency with GATT Article XI 70, 75, 79

Fishery Conservation and Management Act

1976

amendment (Magnuson Fishery

Conservation and Management Act)

1990 16

purpose 13

Gasoline Rule. See Gasoline Rule

High Seas Driftnet Fisheries Enforcement Act

96±7

International Dolphin Conservation Act 1992

94, 96

International Dolphin Conservation Program

Act 1997 114

Magnuson Fishery Conservation and

Management Act, Section 307(1)(J)

437±9, 442±86

Marine Mammal Protection Act 1972 60±3,

64±5, 93±9

amendments

1984 60

1992 91, 99

applicability 60

consistency with GATT

Article III 66±9, 75, 99±101, 112

Article XI 69±70, 75, 101, 112

Article XIII 69±70

Article XX 70±1

Article XX(b) 71±3, 75, 107±11, 112

Article XX(d) 75±6, 111±12

Article XX(g) 73±4, 75, 101±7, 112

extraterritorial effect 71±4, 103±5

Omnibus Budget Reconciliation Act 1990

(luxury tax) 127±8

consistency with GATT Article III:2, ®rst

sentence 135±40

consistency with GATT Article III:2, second

sentence 140±1

Omnibus Budget Reconciliation Act 1993

(luxury tax) 128

petroleum and petroleum products. See

Gasoline Rule; petroleum and

petroleum products, US tax on certain

imported substances and US tax on

petroleum imports

Public Law 101±102, Section 609 and

Guidelines. See sea turtles, US measures

for the protection of

purse-seine ®shing restrictions 60±3, 97±8

sea turtles. See sea turtles, US measures for the

protection of

Superfund Amendments and Reauthorization

Act 1986 26±7

consistency with GATT Article III:2 27±35

recti®cation of measures inconsistent with

GATT 35
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tuna import restrictions. See tuna and tuna

products, US prohibition on imports

from Canada and US prohibition on

purse-seine ®shing of yellow®n tuna

Vienna Convention for the Protection of the

Ozone Layer (1985). See ozone layer

protection, Vienna Convention for the

Protection of the Ozone Layer (1985)

waste disposal

See also Belgium, Walloon Regional Executive

Decree of 28 March 1987 (disposal of

waste products in Wallonia)

Basel Convention on the Control of

Transboundary Movements of Wastes

and their Disposal (1989), customary

international law 601±2

EEC Directive 75/439 (waste oils)

See also waste disposal, EEC Directive

75/442 (waste disposal); waste disposal,

EEC Directive 84/631 (transfrontier

shipment of hazardous waste)

Article 36 [30] of EEC/EC Treaty and

510±11

basis, Articles 100 [94] and 235 [308] of

EEC/EC Treaty 512, 517, 518

burning as means of disposal 537±8, 542±3

compensation to undertakings for services

rendered 513, 525, 541±2

nature of compensation 541±2

environmental/free trade principles and 512,

518±20, 524±5, 535±6, 540±1

implementing legislation. See France, Decree

No. 79±181 (recovery of waste oils)

objectives 512

obligations on states 512±13

obligations to be imposed on undertakings

513

`polluter pays' principle 518, 525

provisions 512±13, 539

purpose 519

strict interpretation 518±19

validity

free and fair competition 536

free movement of goods and 535±6,

540±1

freedom to provide services and 534

proportionality 535

EEC Directive 75/442 (waste disposal) 596±7

Article 36 [30] of EEC/EC Treaty and 600

EEC Directive 91/156 and 610±11, 618

environmental/free trade principles and

597±9, 604±10, 618±19

shipments of waste for recovery and 618±19

EEC Directive 84/631 (transfrontier shipment

of hazardous waste) 597, 615

Article 36 [30] of EEC/EC Treaty and 600±1

environmental/free trade principles and

597±9, 604±10

general principles of international law

proximity 601±2, 617

self-suf®ciency 601±2, 617

geographical considerations and 611

hazardous and non-hazardous waste

distinguished 614

measures for disposal by land®ll and

movement of waste distinguished 611

recyclable and non-recyclable, relevance of

distinction 608±9, 616

as a service 604±5

`waste' 597

as inherent danger to the environment

616±17

wild cat (Felis geoffroyi and Felis wiedii)

See also CITES, wild cat (Felis geoffroyi and Felis

wiedii); EEC/EC law, regulations,

3682/82 (implementation of CITES)

wood preservatives (PCP), EEC Directive 91/173

provisions 658, 667

arbitrary discrimination and 665

Commission's decision approving German

derogatory measures under Article

100A(4) [95(4)], failure to state reasons

adequately 664±6, 669±70

Working Procedures for Appellate Review (WTO

Appellate Body)

Rules. See Table of treaties

written submissions 208, 274

WTO Agreement (1994)

GATT (1994). See GATT (1947)/(1994)

interpretation, applicable law, customary rules

of interpretation of public international

law 220

object and purpose 297, 319

multilateral trade system 286±8, 290, 292±3

maintenance as right or obligation 314±15

promotion of economic development

through trade 285±6

sustainable development 297, 321, 327±9

sustainable development, subsidiary nature

285±6

WTO Appellate Body

®ndings and conclusions
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modi®cation of Panel conclusions 231

effect on conclusions not under appeal

231, 378

jurisdiction and role

error in law 213, 317, 379, 387

legal issues

consistency of fact with treaty provision

382

necessary to resolution of dispute 343

not addressed by Panel 317

review of Panel's examination of matters

not subject of appeal 214±16

notice of appeal, amount of detail required

306±7

oral hearings 208

preliminary matters, admissibility of NGOs

amicus briefs 304

right of appeal, innovation 307

Working Procedures for Appellate Review

(WTO Appellate Body). See Table of

treaties

WTO (World Trade Organization)

due process. See due process

environmental/international trade interface 112

Panels. See GATT panels

Rules and Procedures Governing the

Settlement of Disputes, Understanding

on (1994). See Table of treaties
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