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Preface

Volume 4 of the International Environmental Law Reports collects together ap-

proximately fifty decisions of national courts from twenty-six countries, all

broadly related to international environmental law.1 The extent to which such

decisions arise in the domestic arena depends on many factors: national ju-

risdictions take different approaches to the relationship between their own

law and international law; the international environmental law commitments

accepted by a given State differ from one country to the next; in some ju-

risdictions, international environmental opinion may be considered relevant

to a decision even in the absence of a formal international obligation, as ev-

idenced by the frequent reference to the Stockholm and Rio Declarations in

many of the cases reported; the existence and adequacy of national imple-

menting legislation and enforcement mechanisms will also have a bearing on

the prevalence of decisions relevant to international environmental law.

In selecting the cases for this volume, we have sought to provide a broad

cross-section of examples illustrating the various ways international envi-

ronmental law issues and considerations can be relevant in national courts.

In some cases, there is direct reliance on international environmental in-

struments and principles. In others, the courts have elaborated domestic

approaches to environmental issues that are influenced by or contribute to

international developments. However, we recognise that in most cases inter-

national considerations – whether they take the form of treaty commitments

or of dialogue and debate at the international level – are only one of the

factors at play for the national decision-maker, and it would be misleading to

focus only on the international elements. The decisions reported here com-

bine consideration of international obligations, broader international debates,

comparative law elements and domestic factors, including issues of constitu-

tional and procedural law, which are all necessary constituents of principled

environmental decision-making. Thus the collection of cases is of necessity

1 This supplements nine classic decisions in the field, reported in part II of volume 1 in this series.

xiii
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xiv Preface

less rigorously focused on the international dimension than were previous

volumes.

Environmental protection is above all a field in which we are enjoined to

think globally and act locally. In most of the decisions extracted here, national

courts (at different levels of the judicial system) act. They each take action

in some matter concerning the environment or of environmental concern.

Such action is necessarily taken within the framework of the law of their own

system and its remedial possibilities – whether it takes the form of an action for

declaratory relief, judicial review, constitutional protection, or some private

law cause of action involving secondary boycotts or defamation. International

law leaves these remedial issues to each national system, while calling on these

systems to provide effective remedies for rights guaranteed to individuals, or

violations of public obligations, within the framework of the rule of law. One

of the most illuminating aspects of the decisions is the way in which courts in

different traditions use their own remedial and procedural resources to give

effect to general ideas of environmental protection, dealing at the same time

with a complex of ideas about the separation of powers, the proper scope of

the judicial function, and the balancing of conflicting social and economic

interests.

There are many differences between the decisions in this collection, having

regard to the societies from which they emanate, their legal culture and mate-

rial circumstances. But there are also uncanny underlying similarities, where

judges are faced with similar issues of the rule of law – whether it comes to the

continuation of an illegal rubbish dump in Dar es Salaam or the preservation

of the snail darter in the face of a nearly completed dam in the Tennessee

Valley. Cumulatively, the decisions refute the idea that environmental issues

are inherently non-justiciable, or are the exclusive preserve of executive or

managerial action.

In our attempt to provide a cross-section of decisions, we have selected

cases from as wide a range of jurisdictions as possible, and involving a rep-

resentative range of environmental issues. In some countries, there were a

number of decisions to choose from; in others, the choice was limited. Where

we have had to narrow the field, preference has been given to decisions that

are not readily available or not yet reported in English. Our selection also

recognises that international environmental law concerns both substantive

obligations aimed at sustainable development and procedural obligations gov-

erning matters such as access to environmental information, participation

in environmental decision-making and access to environmental justice. In

what was inevitably a loaded assessment, the cases selected generally involve
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Preface xv

decisions that could be characterised as having made a positive contribution

to the development of international environmental law.

It should be noted that the volume provides only a snapshot of a complex

and changing picture. In a number of cases, decisions have been followed by

changes in national legislation, or have been preceded or followed by decisions

in different cases which are not necessarily consistent with decisions reported

here; it would take a textbook even to trace these developments let alone to

assess their significance. Some attempt has, however, been made in each case

to place the issues in their legal and procedural perspective, and to provide

longer and more detailed head-notes with appropriate annotations. In a few

cases, an editorial note at the end summarises subsequent developments.

Cases are reported in alphabetical order by country; where there is more

than one case from a particular country, in chronological order. No attempt

has been made to arrange them thematically, but the Digest, Table of Treaties

and Index should enable rapid location of cases dealing with particular themes.

For further information on specific jurisdictions, the reader is referred to

the American Society of International Law’s Project on International Environ-

mental Law in National Courts, the proceedings of which have been published

by the British Institute of International and Comparative Law.2 Selected es-

says were previously published in volume 7 issue 1 of the Review of European

Community and International Environmental Law. Additional cases have been

reported in the United Nations Environment Programme’s Compendium of

Judicial Decisions in Matters Related to the Environment: National Decisions.

These cases may be cited as 4 IELR followed by the relevant page number,

e.g. 4 IELR 7.

Alice Palmer Cairo Robb

Foundation for International Lauterpacht Research

Environmental Law and Centre for International

Development (FIELD) Law, University of Cambridge

2003

2 See M. Anderson and P. Galizzi (eds.), International Environmental Law in National Courts (BIICL,
London, 2002).
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Sondermüllbeseitigung Franz Seifermann Gmbh te Rheinau (Brd) v.

Minister of Transport, Public Works and Water Management (1989) 4 353

State of Missouri v. Holland (1920) 4 492

Tennessee Valley Authority v. Hill (1978) 4 498

Van Huyssteen v. Minister of Environmental Affairs and Tourism (1995) 4

403

Vellore Citizens Welfare Forum v. Union of India (1996) 4 270

Zia v. Pakistan Water and Power Development Authority (1994) 4 371

Zwiers, G. P. J. v. Gedeputeerde Staten van Gelderland (Badgers Case) (1993)

4 359

country

Argentina

Provincia de la Pampa v. Provincia de Mendoza (1987) 4 1

Australia

Commonwealth of Australia v. State of Tasmania (1983) 4 13

Leatch v. National Parks and Wildlife Service and Shoalhaven

City Council (1993) 4 57

Canada

R v. Crown Zellerbach Canada Ltd (1988) 4 67

Friends of the Oldman River Society v. Canada (Minister of Transport)

(1992) 4 79

Daishowa Inc. v. Friends of the Lubicon (1998) 4 96

114957 Canada Ltée (Spraytech, Société d’Arrosage) and Services des
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