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Fairness and justice for all

Antony John Kunnan
California State University, Los Angeles

Introduction

Although it has been argued that language test developers and researchers are
concerned with the concept of fairness when they investigate tests for
technical qualities like validity and reliability, the primacy of fairness has not
been considered or acknowledged. Furthermore, fairness as a concept within
a framework of social justice has not been developed and debated. I hope to
make a beginning on these matters in this short chapter by discussing a
possible definition of fairness and connections between fairness and four
critical areas in language testing or assessment: research, test development,
legal challenges and test developers. As a concept, fairness is seemingly clear
but quite complex and thus often lends itself to dangerous misunderstandings.
Moreover, often it is said that fairness is in the eye of the beholder and such
discussions of fairness are obviously interminable. So, a clarifying definition
seems to be difficult and elusive. One document that provides direction on
this matter is the Code of Fair Testing Practices in Education (Code from now
on) prepared by the Joint Committee on Testing Practices (1988). It presents
standards for educational test developers and users in four areas: developing
and selecting tests, interpreting scores, striving for fairness and informing test

takers.

Here is the excerpt from Section C, Striving for Fairness, of the Code:

Test developers should strive to make tests that are as fair as possible for test
takers of different races, gender, ethnic backgrounds, or handicapping

conditions.
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Test developers should:

14 Review and revise test questions and related materials to avoid
potentially insensitive content or language.

15 Investigate the performance of test takers of different races, gender,
and ethnic backgrounds when samples of sufficient size are available.
Enact procedures that help to ensure that differences in performance
are related primarily to the skills under the assessment rather than to
irrelevant factors.

16 When feasible, make appropriately modified forms of tests or
administration procedures available for test takers with handicapping
conditions. Warn test users of potential problems in using standard
norms with modified tests or administration procedures that result in
non-comparable scores.

Test users should select tests that have been developed in ways that attempt
to make them as fair as possible for test takers of different races, gender,
ethnic backgrounds, or handicapping conditions.

Test users should:

14 Evaluate the procedures used by test developers to avoid potentially
insensitive content or language.

15 Review the performance of test takers of different races, gender, and
ethnic backgrounds when samples of sufficient size are available.
Evaluate the extent to which performance differences may have been
caused by inappropriate characteristics of the test.

16 When necessary and feasible, use appropriately modified forms of tests
or administration procedures for test takers with handicapping
conditions. Interpret standard norms with care in the light of the
modifications that were made.

(Code 1988,p.2-3)
Towards a definition

Using the Code as a set of guiding principles, a definition of fairness for
language assessment can be attempted. In general, the Code urges both test
developers and test users to strive for fair tests and testing practices as far as
possible for all test takers. Specifically, in the three points the Code urges test
developers and test users to review and revise insensitive test content or
language, investigate differential test performances and ensure construct
irrelevant factors are not being assessed, and provide accommodations for test
takers with disability. In addition to these three points, two other main
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1 Fairness and justice for all

concerns such as access to tests and impact of testing practice have been of
considerable recent interest and therefore need to be added to the list. Table
1.1 summarizes the main concerns of fairness and their specific focuses.

Table 1.1
Main concerns of fairness

Main concern Specific focus

Validity construct validity
content and format bias
Differential Item/Test Functioning
insensitive language
stereotyping of test taker groups

Access financial: affordability
geographical: location and distance
personal: accommodations for disabled persons
educational: opportunity to learn
equipment and test conditions

Justice societal equity
legal challenges

Validity

The focus of this concern is on whether test-score interpretations have equal
construct validity (and reliability) for different test-taker groups as defined by
salient test-taker characteristics such as gender, race/ethnicity, field of
specialization and native language and culture. Construct-irrelevant factors in
terms of content bias that might cause unfairness among groups include
topical knowledge and technical terminology, specific cultural content and
dialect variations. Format bias could include multiple-choice, constructed
response, computer-based responses and multi-media materials. The Code
calls for investigations of test performance of different test-taker groups so
that test developers and test users are confident that the differences in
performances are related primarily to the abilities that are being assessed and
not to construct-irrelevant factors. Other key construct-irrelevant factors
include insensitive or offensive test materials and materials that stereotype and
show certain test-taker groups in unfavourable light.
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Access

The focus of this concern is on whether tests are accessible to test takers from
various aspects such as financial, geographical, personal, and educational
access and familiarity of test conditions and equipment. Financial access in
terms of affordability is a key concern as the consequences of unaffordable
tests in all regions should be known to test developers and test users.
Similarly, geographical access to test sites is critical too and this also varies
from context to context. Once again, what is considered accessible in one
region may not be so in another. Another focus is personal access. The focus
here is on providing where feasible appropriate accommodations in test
administration procedures for test-takers with disability or impairment. The
Code calls for this modification in order that test takers who are disabled are
not denied access to tests that can be offered without compromising the
construct being measured. The Code also indicates that test users should be
warned of the type of accommodations provided so that test-score
interpretations can be made in the light of the accommodations. In terms of
educational access, the focus is on opportunity to learn. There is no doubt that
opportunity to learn plays a major role in test-takers’ success on tests when
test-takers have had the opportunity to learn the material on which they are
assessed. Further, if test-taker groups have differential opportunities to learn,
then group performance on a test will most certainly differ significantly. In
large-scale assessment programs, in many cases differential opportunities to
learn among test takers is common, and therefore, unequal advancement may
result. Yet another focus is on whether test takers have had prior access to test-
taking equipment and test-taking conditions so that they are familiar with
these conditions. Relevant examples here are the use of computers in
computer-based tests and the use of multi-media in web-based testing.

Justice

The focus of this concern is on justice in terms of societal equity and legal
challenges. Specifically, the notion of societal equity goes beyond equal
validity and access and focuses on the social consequences of testing in terms
of whether testing programs contribute to social equity or not and in general,
whether there are any pernicious effects due to them. For example, if a test
taker group (defined by political ideology, native language, race/ethnicity,
gender, national origin or socioeconomic status) as a result of a testing
program does not gain equal access to college or promotion on the job in the
same proportion when compared to other test-taker groups, there could be
legitimate concern that the testing program is causing the inequity rather than
that the inequity among the groups actually exists. The focus of this concern
would be to devise a mechanism that can investigate the burden on the testing
program to show that the societal inequity is not an artifact of the testing

program.
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1 Fairness and justice for all

Related to societal equity and assessment is the issue of standards in
assessment practices which have not been clearly formulated and this has led
to legal challenges particularly in the US and UK. In the US, Title VII of the
Civil Rights Act of 1964 (and subsequent related legislation) provides
remedies for persons who feel they are discriminated against due to their
gender, race/ethnicity, native language, national origin and so on. This Act has
been used broadly; for example, to challenge the use of test scores, the
curricular validity and predictive validity of tests in school and in
employment contexts.

In summary, the way the different concerns of validity, access and justice
contribute to the multi-faceted definition of fairness indicates that the concept
is an interdisciplinary one; not only based on the psychometric view of tests
and testing practice but also on social, ethical, legal and philosophical views.
A definition of fairness along these lines is stated by Jensen, an unlikely
scholar on the subject, who writes that fairness refers

‘to the ways in which test scores (whether of biased or unbiased tests)
are used in any selection situation. The concepts of fairness, social
Justice, and equal protection of the laws are moral, legal, and
philosophical ideas and therefore must be evaluated in these terms.
(Jensen 1980: 376)

Fairness and research studies

The research studies that have focused on fairness in language assessment
over the last 15 years (taken from Kunnan 1998a) are not many in number nor
part of a coherent research program either. Table 1.2 presents some of the best
examples of such placed within the fairness framework listed in Table 1.1.
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Table 1.2
Studies with fairness concerns in language
assessment (1985-1999)
Fairness concerns Studies Specific focus
Validity:
construct validity Alderson and Urquhart 1985a, b academic major and reading
Hale 1988 major field and test content
Clapham 1996 1998 ESP testing
Norton and Stein 1998 test taker feedback
Kunnan 1995 +/- Indo-European languages
Ginther and Stevens 1998 native language groups
Kunnan, 1992 standard setting and placement
Wall and Alderson 1993 washback
Alderson and Hamp-Lyons 1996 test preparation
DIF Alderman and Holland 1981 native language
Chen and Henning 1985 native language
Zeidner 1986,1987 sex, age and minority bias
Kunnan 1990 native language and gender
Ryan and Bachman 1992 gender
content Lowenberg 1989 different Englishes
format Shohamy 1984 test method and reading
Shohamy and Inbar 1991 question type and listening
Access:
test conditions Brown 1993 tape-mediated test
Taylor et al. 1998 computer familiarity
Justice none

Although these studies may seem like many examples of research focused
on fairness, there is clearly a great need for more studies in this area. Also,
most of these studies listed are generally post-hoc analyses and independent
studies that are not part of a coherent fairness research program that is part of
test development, maintenance and research program. Quite obviously more
needs to be done. Perhaps, examples of research studies and general articles
from the field of general assessment that are relevant to the fairness program
could help propel language assessment researchers. For example, many
fairness issues in the US have been brought to the forefront in recent years.
Among the issues discussed include gender differences in education (Sadker
and Sadker 1994), gender differences scores on the SAT-Math section (Wainer
and Steinberg 1992), bias in the assessment of bilingual students (Hamayan
and Damico 1991), testing African American students (Hilliard, 1991), and
bias in reading tests for Black language students (Hoover, Politzer and Taylor
1991). In addition, articles on test sensitivity review (Ramsey 1993),
assessment and diversity (Garcia and Pearson 1994), equity issues and
American testing policy (Madaus 1994), educational equity and performance
assessment (Darling-Hammond 1994) and equitable assessment policies for
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1 Fairness and justice for all

English language learners (Lacelle-Peterson and Rivera 1994) can provide an
understanding of how fairness concerns are discussed outside the language
assessment arena.

Fairness and test development

A framework to focus on the fairness concerns articulated during all stages of
the test development, maintenance, and research needs to be developed.
Table 1.3 presents the stages and the fairness concerns that need to be focused
on for optimum administration of the fairness agenda.

Table 1.3
Fairness concerns and stages of test development
Stages Fairness concerns
Thinking Validity: construct

content and format
scoring and reporting
Access: financial: affordability
geographical: location and distance
personal: accommodations
educational: opportunity to learn
equipment and test conditions
Justice: societal equity

Writing Validity: tasks, topics, canon
language standards
insensitive language review
stereotyping of societal groups

Piloting Validity: norming samples
Analyzing Validity: item/task
analysis

internal structure
scoring, raters
differential item/test functioning

speededness
Justice: societal equity
Maintenance and
Research Validity: all areas
Access: all areas
Justice: all areas

As Table 1.3 shows, fairness concerns need to begin with the thinking stage
which involves thinking about the construct(s), thinking about the content and
possible tasks and task methods, and thinking about scoring and reporting
issues. In addition, it is critical that issues of access are discussed at this stage
and not left until a later stage. In terms of justice, test developers should check
to see if the test under development will generally bring about societal equity
rather than disharmony. In other words, the question that should be discussed
is whether the test will generally do good to society.
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Fairness concerns at the writing stage, which include decisions about
operationalization of constructs into actual written tasks, include discussions
regarding the canon from which topics and tasks may be chosen. In other
words, the discussion should centre round whether the canon is something that
all potential test takers share and learn. In addition, decisions regarding the
language standard(s) (or dialects) that are to be adopted for the test need to be
made by the developers and writers. Finally, after tasks are written, reviews of
tasks for insensitive language and stereotyping of societal groups needs to be
conducted.

The third place for fairness concerns is the piloting stage in which a test is
typically piloted or pre-tested with a norming sample from the intended test-
taking population. The sample should be a truly representative sample and not
a sample of convenience. This choice is very critical at this stage because how
the sample’s performance on the tasks is used in making decisions about the
tasks.

The fourth place for fairness concerns is the analyzing stage in which data
collected from test-takers is analyzed. Traditional item analysis, internal
structure analysis, rating reliability and rater conduct should be conducted. In
addition, investigations of differential item/task or testlet functioning should
be conducted in order to be able to state confidently that score differences in
performance on the test from different test taker groups are due to relevant
construct variance. Further, the issue of speededness needs to be investigated
so that the speed of the test is not felt differently by the various test-taker
groups (for example, non-native speakers as opposed to native speakers). The
analyses should also include how the test might contribute to societal equity.

In the maintenance and research stage, all fairness concerns itemized in
Table 1.3 should be routinely investigated.

Collectively then, these different fairness concerns at the different
developmental stages should uncover any invalidities or unfairness a test
might carry, and when follow-up corrective action is taken, it might be clearly
possible to minimize or eliminate any invalidites or unfairness.

Fairness and legal challenges

The notion of fairness may be sufficient grounds for challenging a test
wherever equal protection legislation has been provided by a state
constitution or through separate legislation. In addition, whenever a test is in
clear violation of a code of standards, if such a code exists, there may be
sufficient grounds for a challenge.

A few examples of US Court rulings will be briefly presented in order to
provide a flavour of how US courts have viewed legal challenges in the
general educational and employment arena. A fuller discussion of relevant
court cases is discussed by Bersoff (1981, 1984), McDonough and Wolf
(1988), Hood and Parker (1991), Pullin (1994), Fulcher and Bamford (1996)
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1 Fairness and justice for all

and Lippi-Green (1997). A selected list of cases with sources from all these
discussions is presented in Appendix A.

As an example, one ground for legal challenge has been based on the
perception that there is lack of societal equity due to tests that track and
classify students in schools. Examples of litigation in the US in this area were
Hobson v. Hansen (1967), Larry P. v. Riles (1971, 1984) and PASE v. Hannon
(1980). In all three cases, the plaintiffs charged that African American
children were being discriminated against as disproportionate numbers of
such children were placed based on test scores into a lower-track program (in
the first listed case), into a mildly mentally retarded program (in the second
case) and into an educable mentally handicapped program (in the last case).
The courts found for the plaintiffs in all three cases. In Debra P. v Turlington
(1981), the ground for legal challenge was curricular after African American
students who took a minimum competency test had initially approximately
ten times the failure rate of White students. The Court found for the plaintiff
stating that ‘if the test covers material not taught the students, it is unfair and
violates the Equal Protection and Due Process clauses of the US Constitution’
(Debra P., at 402).

In Griggs v. Duke Power Co. (1971), the ground for challenge was the
requirement of a passing test score in addition to a high school diploma for
promotion on the job after African Americans working at the company were
denied promotion. The Court found for the plaintiff stating that employment
tests should be job related: “What Congress has commanded is that any tests
used must measure the person for the job and not the person in the abstract’
(Griggs, at 436). In Albermarle Paper Co. v. Moody (1975), a test was found
invalid as it was not designed to the standards laid down by the American
Educational Research Association, particularly referring to the technical
quality of employers’ validity and reliability studies. In Golden Rule
Insurance Co. v. Mathias (1984), an out-of-court settlement was agreed upon
between the Golden Rule Insurance Company on the one hand and the Illinois
Department of Insurance and Educational Testing Service (ETS, the test
developer) on the other. All the parties agreed that ‘a raw difference,
favouring White applicants over Black applicants, of .15 or more in an item’s
p-values was to be taken as evidence that the item is to be considered biased
in the social sense, that is, unfair to the lower-performing group, and
identified as an item not normally to be included in the test’ (Angoff 1993:
14).

It should be noted here that US Courts have intervened in some contexts
but ignored others and have made a few controversial rulings. As Garcia and
Pearson (1994) state, ‘(US courts) have intervened to offset the adverse
impact of using test scores to place students of colour in remedial programs’
they have not actively constrained the use of the same or similar tests to keep
minority students from being placed in gifted programs or college-bound
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high-school tracks’ (p. 353). Moreover, in employment related cases, they
have ruled that ‘separate prediction equations and/or lower cut scores must be
used to counteract employment discrimination’ (ibid: 353). The Golden Rule
out-of-court settlement is also an example of court-directed modification in
ETS’ test development practice for the Illinois insurance licensing

examinations.

In summary, challenging a test is possible but until appropriate legislation
and a code of standards exists, test takers may have difficulty seeking and
obtaining remedies. And, from the test developers’ perspective, a test can be
challenged because standards and legislation do not exist or are somewhat
poorly defined. These issues need to be addressed in every state/province or
country where tests are developed and administered so that fair tests are

available.

Fairness and test developers

One of the best ways to attain fairness in a test is when test developers (such
as thinkers, writers, raters, and researchers) are from a diverse group (in terms
of gender, race/ethnicity, native language, etc.) and trained to examine all
aspects of a test for its fairness. This would help first, in obtaining different
viewpoints concerning the canon, topics, tasks, format, and second, in
examining tasks for the specific fairness concerns and third, in setting a

research agenda that can enhance fairness.

Conclusion

In conclusion, this paper attempts to present an argument that fairness in
language assessment consists of validity, access and justice. The paper also
demonstrates that fairness is critically connected to research, test
development, legal challenges and test developers. Newer methodologies
such as item level exploratory and confirmatory factor analysis (see Bachman
and Eignor 1997), structural equation modeling (see Kunnan 1998b),
Multidimensional Item Response Theory for DIF (Ackerman 1998), Rule
Space (Buck and Tatsuoka, 1998) and verbal protocol analysis (Greene 1997)
may provide new avenues for research investigations in these areas.
Furthermore, the paper implicitly argues that fairness is a critical central
component not just connecting traditional components like validity and
reliability (see Kunnan 1997). This conceptualization gives primacy to
fairness and in my view if a test is not fair there is little or no value in it being
valid and reliable or even authentic and interactive. As Rawls (1971) states,
one of the principles of fairness is that institutions or practices must be just.
Echoing Rawls then, there is no other way to develop tests but to make them

such that primarily there is fairness and justice for all.
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