
Index

Note: This index concentrates on legal issues as decided by the relevant judicial or quasi-judicial body. Facts
and parties’ arguments are very lightly indexed, concentrating on points necessary to an understanding
of the legal argument. Summaries are indexed to the extent that they include material not included in
the main report. Material relating to treaties and treaty interpretation is usually indexed by concept. For
entries by article, readers should consult the Table of Treaties.

abuse of process
arbitral tribunal (UNCLOS, Annex VII) 517
Law of the Sea Convention (UNCLOS 300)

517
Agenda 21

environmental impact assessment (EIA), need
for 335

precautionary principle 207, 335, 410, 413
radioactive waste disposal 187, 195, 207

applicable law. See ICJ, procedural issues,
applicable law; Law of the Sea
Convention (1982), dispute settlement
provisions (compulsory procedures
entailing binding decisions (UNCLOS
286–96)), applicable law (UNCLOS 293);
nuclear weapons, deployment,
applicable law; OSPAR Convention
(1992), dispute settlement provisions
(OSPAR 32), applicable law (OSPAR
32(6)(a)); treaties, interpretation,
applicable law (VCLT 31)

arbitral tribunal (OSPAR 32). See OSPAR
Convention (1992), dispute settlement
provisions (OSPAR 32)

arbitral tribunal (UNCLOS, Annex VII)
abuse of process 517
acceptance of arbitration 484
applicable law. See Law of the Sea Convention

(1982), dispute settlement provisions
(compulsory procedures entailing
binding decisions (UNCLOS 286–96)),
applicable law (UNCLOS 293)

award on agreed terms (Malaysia–Singapore)
483–91

constitution (Annex VII, Art. 3) 484
jurisdiction. See Law of the Sea Convention

(1982), dispute settlement provisions
(compulsory procedures entailing
binding decisions (UNCLOS
286–96)), jurisdiction (UNCLOS
288)

Rules of Procedure (Land Reclamation Case
Tribunal)

18 (Settlement Agreement) 487
19 (costs) 487
20 (expenses) 487

Rules of Procedure (MOX Tribunal)
1 (scope of application) 537, 538
8 (proceedings: general rules applying to)

537, 538
16 (costs) 537
17 (costs incurred by parties) 537

terms of reference (Malaysia’s request of 4 July
2003) 471–2

audi alteram partem 95, 96, 98, 170–1
Australia, Fisheries Management Act 1991

446

balance of interests, importance in environmental
law 27. See also necessity; precautionary
principle; proportionality; sustainable
development principle

avoidance of damage to others as principle of
customary international law 188
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670 Index 5 IELR

balance of interests (cont.)
economic/environmental interests 11, 40–1,

282–3, 306, 310–11, 312, 317–19, 351–2,
354–5, 422, 459–61, 593–7, 600. See also
Euratom Directives, 96/29, Art. 6(1)
(economic justification)

environmental impact assessment 202–3. See
also environmental impact assessment
(EIA), need for

former Trusteeship Administering Authority
and newly independent State,
responsibilities for development and
exploitation of resources 140–1

High Seas Convention (1958) (‘reasonable
regard to the interests of other States’)
11, 33, 34, 39, 42, 44, 49

international watercourses, riparian States
359

Law of the Sea Convention (1982)
coastal State/owners of vessel 452
coastal States/community interests 441
coastal/non-coastal States 516–17

preferential fishing rights 11, 12, 38–43, 44, 52,
77

equitable apportionment and 42–3, 52,
62–3

provisional measures and 7, 22
UNCLOS II 39–41
wartime obligations 256–7

Bergen Declaration on Sustainable Development
(1990) 156, 184–5, 321–2

burden of proof/prima facie case
damage to the environment 187, 188–97, 201–3,

267, 483
precautionary principle 430, 431, 439, 557
provisional measures (UNCLOS 290) 470,

478–9, 480, 481, 483, 525, 534

Canada
Coastal Fisheries Protection Act 1994 and

implementing regulations
breach of international law, whether 365
as ‘measure’ 373–7
reservation to acceptance of compulsory

jurisdiction and 372–7
s 5.2 376–7
s 7 (boarding by protection officer) 376–7
s 7.1 (search) 376–7
s 8.1 (use of force) 376–7, 379–80
s 18.1 (‘deemed to have been committed in’)

379
‘vessels of a prescribed class’ 366, 377–9

Coastal Fisheries Protection Regulations 1976
(as amended on 25 May 1994), ss
19.3–19.5 (use of force) 380

Coastal Fisheries Protection Regulations 1976
(as amended on 3 March 1995) 376–7

s 21, Table 5 (measures applicable to Spanish
and Portuguese vessels) 376–7

Criminal Code 1970–85–87–94, s 25 (‘deemed
to have been committed’ within
territory) 379–80

jurisdiction, ‘deemed to have been committed’
within territory 379–80

Optional Clause, acceptance/reservation
372–90

Chamber for Environmental Matters (ICJ),
establishment 205–6

Chorzów Factory principle 81, 282, 313
compensation for breach of international

obligations. See also Nauru worked-out
phosphate lands, responsibility of former
Trusteeship Administering Authority for
rehabilitation; State responsibility;
United Nations Compensation
Commission, compensation

in absence of request 115
Chorzów Factory principle 81, 313
costs of operation distinguished 276, 314, 315
details of alleged damage, need for 72, 73, 76,

78–9, 83, 85–6
exchange rates and 667
fishing operations, unlawful interference with

72, 73, 74–5, 78–87
Gabčı́kovo/Nagymaros Project 276, 282,

313–14, 316, 361–2
ICJ jurisdiction 9, 72, 73, 75–87
ILC Draft Articles on International Liability for

Injurious Consequences Arising out of
Acts Not Prohibited by International
Law (1994) 203, 205

interest on 614, 667–8
liability of both parties 276, 282, 285, 287,

313–14, 316
mutual renunciation of claims to 282, 314,

316
necessity, relevance 276
nuclear tests, damage caused by 96, 98, 115,

121–2
‘polluter pays’ principle 267
State succession and 313
UN Compensation Commission 617, 625

conservation measures. See fisheries, conservation
and management measures; Nauru
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Index 671

worked-out phosphate lands,
responsibility of former Trusteeship
Administering Authority for
rehabilitation

continental shelf
natural resources, coastal State’s right to. See

natural resources, continental shelf
rights and

Truman Proclamation (1945) 41, 46–7, 49–50, 52
Convention for the Conservation of Southern

Bluefin Tuna (1993), Law of the Sea
Convention (1982) and 403

Corfu Channel Case 83, 188, 201, 205, 228, 270
costs

arbitral tribunal (OSPAR 32) 591
arbitral tribunal (UNCLOS, Annex VII) 487, 537
ECJ 550
ITLOS 432, 477, 483, 487

countermeasures, right to take 278, 280, 284,
302–4, 350–2, 359–62

proportionality and 278, 304
requirements

compliance with legal obligations as purpose
304, 352

reversibility 287, 304
cultural diversity 323–5
cultural heritage, effect of military activities on

627–8, 631–2, 647–50
customary international law

as applicable law 374–5, 555, 578
‘conservation and management measures’

377
environmental impact assessment (EIA) 186,

209
environmental law, rules and principles 188,

228, 256, 267–70, 298
evidence/sources 27–8, 47, 49–50, 322–3

ICJ advisory opinions 253
treaties and international instruments 230
UNGA Resolutions 243–4, 247, 249, 253

exclusive fisheries zone/patrimonial sea
concept 22

fisheries jurisdiction 10–11, 12, 33, 49–50, 72
fundamental change of circumstances principle

(VCLT 62) 23, 276, 278–9, 306–8
good neighbourliness principle 269–70
jurisprudence relating to the establishment of

205
Martens Clause (customary international law:

applicability in case of gaps) 246, 249–50,
251, 252, 259

natural resources, equitable share 351

necessity as defence to breach of State
responsibility 297

negotiations, good faith obligation 12, 245
neutrality 259
nuclear tests 91, 118–19
nuclear weapons, deployment 239–40, 243–4,

258, 260
persistent objector rule 13, 250
precautionary principle 209, 395–6, 411, 415,

425–6, 439
protection of the marine environment

obligations 425, 439, 440, 476
requirements

absence of challenge 119
constant and uniform practice 48, 51, 72
general acceptance by appreciable section of

the community 119, 322–3
opinio juris 51, 119, 243–4, 247, 249–50

Stockholm Declaration on the Human
Environment (1972) as 203

sustainable development principle 322–3
wartime environmental obligations 234

damage, mitigation, obligation, general principle
of international law 617

damage to the environment
burden of proof/prima facie case 187, 188–97,

201–3, 483
compensation for. See compensation for breach

of international obligations
Danube, Gabčikovo/Nagymaros Project. See

Gabčikovo/Nagymaros Project
developing countries, Law of the Sea Convention

(1982) and 450, 461
development, right to. See also sustainable

development principle
Declaration on the Right to Development

(1986) 319
definition 319
Rio Declaration on Environment and

Development (1992) 319
disclosure obligation. See also OSPAR Convention

(1992), disclosure obligation (‘access to
information’) (OSPAR 9); radioactive
waste disposal/marine pollution,
disclosure obligation

Aarhus Convention on Access to Information,
Public Participation in Decision-making
and Access to Justice in Environmental
Matters (2001) 554–5, 577, 579, 597–8,
599–600

EC Directive 2003/4 and 599–600
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672 Index 5 IELR

disclosure obligation (cont.)
Convention on Civil Liability for Damage

Resulting from Activities Dangerous to
the Environment (1933) 587

Euratom Treaty (1957) 564–5
Rio Declaration on Environment and

Development (1992) 554–5, 577
‘dispute’ 54–5, 69, 402
dispute settlement. See also arbitral tribunal

(UNCLOS, Annex VII); ICJ and ITLOS
headings; OSPAR Convention (1992),
dispute settlement provisions (OSPAR
32); Tuna, Convention for the
Conservation of Southern Bluefin
(1993), dispute settlement provisions
(CCSBT 16); United Nations
Compensation Commission

consent of parties to third party adjudication,
need for 496, 497–8, 514–15, 516–17

diplomatic channels (OSPAR Commission)
571

judicial resolution, importance 414
negotiation as preferred method 41–3, 53, 61–2

parties’ agreement, need for 469
as treaty obligation 302, 308, 310–12

third party involvement, value 308
due process, UN Compensation Commission and

611, 636

EC Directives. See also Euratom Directives
85/337 (environmental impact assessment)

544–5
90/313 (public access to information on the

environment) (including relationship
with the OSPAR Convention (1992))
544, 553, 554–5, 569, 579–85

‘information relating to the environment’
590, 598–600

‘measures’ 589, 601–2
93/75 (minimum requirements for vessels ...

carrying dangerous or polluting goods)
544

2003/4 (Freedom of Access to Environmental
Information) (including relationship
with the OSPAR Convention (1992)), as
successor to Directive 90/313/EEC
599–600

EC (European Community)
Community competence

environmental protection 542–5
Law of the Sea Convention (1982) 539–49

EEC–Iceland Agreement (1972), Protocol 6
(fish products), suspension 58–9

environmental protection (EC 174–6) 542–5
competence in absence of Community

legislation 542, 543
Directives. See EC Directives
as shared competence 542, 544

as interested third party in UK–Iceland fisheries
dispute 58–9

Law of the Sea Convention (1982), Community
competence 539–49

North-East Atlantic Fisheries
Commission/North-West Atlantic
Fisheries Commission, establishment of
quotas and 59

obligations, fulfilment/avoidance of jeopardy
(EC 10) 540, 548–50

treaties concluded by EC (EC 300)
binding effect on Member States (EC 300(7))

541
Community competence 539–49
Law of the Sea Convention (1982)

539–49
treaties affecting the environment (EC

174(1)/175(1)) 542
ECJ (European Court of Justice)

Art. 226 reference, effect on jurisdiction under
UNCLOS (1982) 524, 529–31, 540

judicial economy 549
jurisdiction over dispute concerning

interpretation and application of
Community law (EC 292)

exclusive nature 540, 545–8
reference to ITLOS/UNCLOS Annex VII

tribunal as breach 524–5, 540–8
Rules of Procedure, 69 (costs) 550

environmental impact assessment (EIA), need for
adequacy 442–3
Agenda 21 335
continuous nature 335–7
as cost–benefit analysis 202–3
customary international law and 186, 209
EC Directive 85/337 544–5
Gabčı́kovo/Nagymaros Project 285, 335–9,

348–9, 353, 354–5, 360
land reclamation (Straits of Johor) 469, 470, 483,

489
Law of the Sea Convention (1982) 208, 422, 428,

442–3, 476, 535–6
Noumea Convention (1986) 151, 208
nuclear tests 181, 187, 190–7, 201–3, 207–8
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Index 673

ILC (Draft Articles on International Liability
for Injurious Consequences Arising out
of Acts Not Prohibited by International
Law (1994)) 203

radioactive waste disposal 422, 425, 428, 433,
436, 525, 535–6

Rio Declaration on Environment and
Development (1992) 204

State practice 336–7
Trail Smelter Arbitration 336
UNEP Guidelines (1987) 186
unilateral nature 442–3

environmental law, development
fundamental change of circumstances, whether

306–8
judicial role 198–201, 205, 209–11, 337. See also

Chorzów Factory principle; Corfu Channel
Case; Lac Lanoux Arbitration; Trail Smelter
Arbitration

treaties and other international instruments
relating to 230, 282–3. See also Noumea
Convention (1986); Rio Declaration on
Environment and Development (1992);
Stockholm Declaration on the Human
Environment (1972); and the Table of
Treaties

EC Treaty (EC 174–6) 542
treaty implementation in light of 283
treaty provision acknowledging possibility of

283, 287, 301, 306, 307–8, 310–11, 320,
337–9, 345, 353, 356–8, 360

writings of publicists 206, 210
environmental law, obligations. See also balance of

interests, importance in environmental
law

avoidance of damage to others/territorial
sovereignty (sic utere tuo principle) 188,
204, 205, 228, 256, 298, 306–7, 469,
483

Buddhism and 328
Gabčı́kovo/Nagymaros Project 352
Law of the Sea Convention (UNCLOS

194(2)) 439
customary international law 188, 228, 256,

267–70
human rights, dependence on 319–20, 338–9
jus cogens/erga omnes application 227–8, 283,

307, 341–2
nuclear weapons, deployment and 242
protection and improvement of the

environment 228, 319–20

in time of war. See wartime environmental
obligations; United Nations
Compensation Commission

equitable solution, obligation to negotiate 42–3,
50–2, 62–3, 77

‘based on law’ 12, 42–3, 63–4
Court’s right to consider 12, 13, 72

equity, intergenerational rights and 183–4, 267
erga omnes principle 56, 114, 161, 227–8, 229, 245

adversarial proceedings and 283, 341–2
estoppel

requirements
conduct running counter to present claim

339
detriment/prejudice 283, 339–40
reliance on representation 283, 339–40

second presentation of claim 610, 619
validity of treaties, challenge to 283, 301, 360

Euratom
disclosure obligations (Euratom 37) 564–6
disposal of radioactive waste, notification

procedure (Euratom 37), Commission
finding (Sellafield MOX Plant) 564–5

obligations, fulfilment/avoidance of jeopardy
(EA 192) 540

Euratom Directives
80/836 (protection of workers and the general

public against ionizing radiation) 548
96/29, Art. 6(1) (economic justification) 422,

564–71
commercial confidentiality and 567–8
Sellafield MOX Plant consultation process

557–8, 564–71, 593–7
as successor to Directive 80/836 Euratom

565 n. 10
UK legislation relating to. See United

Kingdom, Radioactive Substances Act
1993

exclusive economic zone (EEZ)
islands, entitlement. See islands, EEZ

entitlement
purpose

conservation of natural resources 460
exploitation of natural resources 460

UNCLOS III and 34, 385
exclusive fisheries zone. See fisheries jurisdiction
expert evidence 642–3

FAO (Food and Agricultural Organization)
Code of Conduct for Responsible Fisheries

(1995) 387–8, 413
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674 Index 5 IELR

FAO (cont.)
Fishing Vessels Agreement (1993) 376, 387–8
International Plan of Action to Prevent, Deter

and Eliminate Illegal, Unreported and
Unregulated Fishing 462

fisheries, conservation and management
measures. See also tuna

‘conservation and management measures’
373–7, 387–9

‘conservation’ and ‘management’
distinguished 384

customary international law and 377
‘in accordance with international law’

requirement 388–9
Law of the Sea Convention (1982) 375, 385
‘measure’ 373–5
NAFO (Future Multilateral Cooperation in

the Northwest Atlantic Fisheries
Convention) (1979) 376

purpose of measure as determining factor
375, 383, 388

Straddling Stocks and Highly Migratory Fish
Stocks Agreement (1995) 373–4, 385,
387, 388

conservation of migratory species, obligation to
cooperate in (UNCLOS 64, 118 and
Annex I) 403, 404, 407, 408–9, 411–12

development of concept 383–5
UNCLOS III and 34, 385

enforcement on the high seas 373–4, 379–80
use of force 366–7, 379–80

International Technical Conference on the
Conservation of the Living Resources of
the Sea (1955) 384

preferential fishing rights, interrelationship 16,
24–5, 31–2, 38–41, 43–6, 52, 55

continuing review of conservation
requirements, need for 44, 45–6, 77–8

extension of jurisdiction as objective 54,
68–70

Resolution on Special Situations relating to
Coastal Fisheries (1958) 35, 41, 49, 52–3

third party interests and 38–41, 43–6, 57–63,
66, 77. See also third party interests
(Iceland fisheries dispute)

UNCLOS II negotiations and 35–6, 52, 53
quotas, establishment 6, 16, 22, 50, 398
right to take

definition distinguished 376
national measures 455–6, 461, 462–4

State practice 375–6, 388–9

treaties and other international instruments
relating to

Conservation of Atlantic Tunas Convention
(1966) 383, 403, 404

Convention on the Conservation of Antarctic
Marine Living Resources (1980)
(CCAMLR) 455

national measures, right/duty to take 455,
461, 462–5

Patagonian toothfish 445–65
FAO Code of Conduct for Responsible

Fisheries (1995) 387–8, 413
FAO Fishing Vessels Agreement (1993) 376,

387–8
FAO International Plan of Action to Prevent,

Deter and Eliminate Illegal, Unreported
and Unregulated Fishing 462

High Seas Convention (1958) and 26, 33, 34,
39, 42, 44, 49, 384–5

Law of the Sea Convention (1982) 404
North-East Arctic Cod, Agreement on the

Regulation of the Fishing of (1974) 36
North-East Atlantic Fisheries Convention

(1959) 26, 36, 44, 53, 55, 77, 383, 545, 592
North-West Atlantic Fisheries Convention

(1949) 55, 383
Preservation of the Halibut Fisheries of the

Northern Pacific Ocean Convention
(1923) 383

Preservation of Sockeye Salmon Fisheries
Convention (1930) 383

Protection and Preservation of Fur Seals and
Sea Otters in the North Pacific Ocean
(1911) 383

Santiago Declaration (1952) 384
unilateral measures, acceptability

Icelandic fisheries legislation 24–5, 26, 52,
68–9

Japanese experimental tuna fishing
programme 398, 399–400, 401, 404–5,
406, 417–19, 509, 510–11

fisheries jurisdiction. See also maritime
delimitation

12-mile limit
as customary international law 8, 10–11, 12,

33, 72
recognition by third party 4, 34

customary international law and 8, 10–11, 12,
22, 33, 49–50, 72

exclusive fisheries zone/patrimonial sea
concept

© Cambridge University Press www.cambridge.org

Cambridge University Press
978-0-521-65038-0 - International Environmental Law Reports, Volume 5: International
Environmental Law in International Tribunals
Edited by Karen Lee
Index
More information

http://www.cambridge.org/0521650380
http://www.cambridge.org
http://www.cambridge.org


Index 675

as compromise concept 48–9
customary international law 22, 33
high seas rights distinguished 62, 69
Santiago Declaration on the Maritime Zone

(1952) 47
Santo Domingo Declaration (1972) 28–9,

48–9
State practice 33
UK–Iceland Exchange of Notes (1961) 39–40,

68
UNCLOS I 35
UNCLOS II 35–6

high seas, as deprivation from freedom of 48
preferential rights of coastal State outside

territorial sea in case of dependence on
coastal fisheries 33

agreement/acknowledgment between the
parties 24–5, 34, 36

balance of interests of coastal and non-coastal
States, need for 11, 12, 38–43, 44, 52, 77

conservation of fish stocks, interrelationship.
See fisheries, conservation and
management measures, preferential
fishing rights, interrelationship

critical date for implementation 37
as customary international law 10–11
equitable apportionment 42–3, 52, 62–3
exclusive rights distinguished 10–11, 37–8, 46,

68
historic rights and 10–11, 34, 37–40, 43, 45,

50, 52, 65–6
negotiations, obligation 41–3, 45–6, 52,

58–60, 61–2, 77
Resolution on Special Situations relating to

Coastal Fisheries (1958) 35, 41, 49, 52–3,
459–60

rights as a function of varying dependence 40
State practice 36, 459
UNCLOS II agreement on 35–6

Santiago Declaration on the Maritime Zone
(1952) 22, 28–9, 47, 384

UNCLOS I/UNCLOS II and 33, 35–6, 49, 52–3
UNCLOS III and 34, 385
unilateral extension/opposability, legality 5, 7,

13, 19–22, 32–43, 53, 67, 69–70, 77, 83
France, nuclear tests (atmospheric). See nuclear

tests (atmospheric)
FRG–Iceland Exchange of Notes of 19 July 1961

(including compromissory clause)
dispute in relation to ‘the extension of fisheries

jurisdiction round Iceland’ 75

compensation for unlawful interference with
fishing, applicability to 72, 73,
75–87

lawfulness of extension and responsibility
distinguished 84

fundamental change of circumstances. See treaties,
termination, for fundamental change of
circumstances (VCLT 62)

Gabčı́kovo/Nagymaros Project
costs, apportionment 276, 314, 315
countermeasures, right to take 278, 280, 302–4,

350–2, 359–62
economic/environmental interests, need for

balance 282–3, 306, 310–11, 312, 317–19,
351–2, 354–5

estoppel and 280, 283, 301, 339–40, 360
necessity as ground for suspension of

works/termination of 1977 Treaty 276,
285, 293–302, 304, 348–50, 353–4,
358–9

restitution of regime intended by treaty,
obligation 312, 315

review, negotiations for 274, 301
good faith obligation 275, 280

Special Agreement for submission of dispute to
ICJ (Hungary–Slovakia (1993)) 281–2,
290–2, 293, 298, 302–16

text 274–5
State succession and 275, 281, 284, 308, 311–12,

313, 346–8
Treaty on Construction and Operation of

Barrage System (1977)
avoidance of damage to others (sic utere tuo

principle) 352
breach

compensation for 276, 282, 285, 287,
313–14, 316

continuing nature 284
continuing obligations, effect on 281, 287,

309–10
duty to mitigate consequences, whether

278
liability for 312–14
right to implement ‘provisional solution’

275, 302–4, 314–15
dispute settlement obligations 302, 308,

310–12
environmental developments, provision for

287, 301, 306, 307–8, 310–11, 320, 337–9,
345, 353, 356–8, 360
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676 Index 5 IELR

Gabčı́kovo/Nagymaros (cont.)
environmental impact assessment (EIA),

need for 285, 335–9, 348–9, 353, 354–5,
360

excess withdrawal, provision for 277, 301
necessity and. See necessity as ground for

suspension of works/termination of
1977 Treaty above

negotiability of terms 281, 310
object and purpose 281, 292–3, 309–10
precautionary principle 352
sustainable development principle 308,

316–35
termination

absence of provision for 276, 278–9,
305

for breach 278, 280–1, 286, 305
for fundamental change of circumstances

278, 279–80, 304, 306–8
for impossibility of performance 276, 278,

279, 304, 305–6
notice of, effect 275, 282, 286, 304–8,

315
as ‘territorial regime’ (Vienna Convention on

the Succession of States in respect of
Treaties (1978)) 281, 284, 308, 311–12,
346–8

unilateral action, right of 278, 286, 303–4,
307–8, 314–15, 348–51, 360–1

General Act for the Pacific Settlement of Disputes
(1928)

breach by party invoking 96, 151
desuetude and 95, 96
dissolution of League of Nations, effect 96, 97–8
ICJ jurisdiction and

acceptance of ICJ compulsory jurisdiction,
effect 91, 95–6, 97–8

denunciation, effect 117, 180
reservations/amendments, effect 98

provisional measures and 91, 100
General Assembly (UNGA) Resolutions

35/8 (1980) (intergenerational responsibilities)
267

41/128 (Declaration on the Right to
Development) 319

47/37 (protection of the environment in times
of armed conflict) 257

49/75 K (WHO Resolution 46/60) 213, 239,
254–5

2347 (XXII) (Nauru Trusteeship: termination)
134–5

2749 (XXV) (Declaration of principles
governing the sea-bed, ocean floor and
subsoil underlying the high seas) 48

2849 (XXVI) (development and environment)
228–9, 320

3016 (XXVII) (natural resources) 47
legal effect 243–4, 247, 249, 253

Genocide Convention (1948)/genocide,
prohibition

intention to destroy a particular group
requirement 242

nuclear weapons deployment and 242, 251,
253

good faith. See ICJ, jurisdiction, compulsory
jurisdiction, acceptance (Optional
Clause), good faith and; negotiations,
good faith obligation; provisional
measures (UNCLOS 290),
prescribed/requested measures; treaties,
application and enforcement (VCLT
28–30), good faith and (VCLT 26)

good neighbourliness principle (UN Charter)
269–70

hazardous activities. See also radioactive waste
disposal/marine pollution

ILC Draft Articles on the Prevention of
Transboundary Harm from Hazardous
Activities (2001) 435

health, threat to
nuclear tests and 102, 104, 106–7, 181
nuclear weapons, deployment and 216–17,

222–3, 226–7, 230–2
Heard and McDonald Islands, EEZ entitlement

450, 458–61
high seas

exclusive fisheries zone as deprivation of rights
48–9

fishing conservation measures, enforcement on
373–4, 376–80

fishing operations, unlawful interference with.
See compensation for breach of
international obligations, fishing
operations, unlawful interference with

NAFO Regulatory Area as 377
nuclear tests. See nuclear tests (atmospheric),

high seas, as infringement of freedoms
as res omnium communis 48, 50

High Seas Convention (1958)
conservation of living resources obligation

384–5
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Index 677

‘reasonable regard to the interests of other
States’ 11, 33, 34, 39, 42, 44, 49

historic fishing rights 10–11, 34, 37–40, 43, 45, 50,
52, 65–6

human rights
development as 319
environmental protection and 118, 319–20,

338–9
humanitarian law and 266
nuclear weapons, deployment and 242, 251, 253

humanitarian law
applicability to nuclear weapons deployment

218, 240, 245, 246–7, 251, 252, 257–9,
261, 266

human rights law and 266
relevant principles 266

IAEA (International Atomic Energy Agency),
documents relating to storage of nuclear
waste 193–4

Iceland. See also UK–Iceland Exchange of Notes of
11 March 1961 (including
compromissory clause)

fisheries, economic dependence on 6, 20–2,
24–5, 34, 36–7, 43, 52, 61, 77

fisheries jurisdiction, legislation relating to
Althing Resolution 1959 (extension of

fisheries jurisdiction) 4, 15, 19
EEC–Iceland Agreement (1972) and 58–9
Law concerning the Scientific Conservation

of the Continental Shelf Fisheries 1948 4,
50, 52, 54

opposability to third parties 5, 7, 13, 19–22,
32–43, 53, 67, 69–70, 77, 83

Regulations, 1972 (extension of fisheries
jurisdiction)

as breach of the High Seas Convention
(1958) 11, 13–14, 39, 40, 52, 67

as breach of UK–Iceland Exchange of
Notes (1961) 11, 12–13, 39

erga omnes application 56
text (extract) 37

law of, Law 33 of 19 June 1922 (fishing inside
the fishery limits) 37

ICJ, advisory opinion, request for/jurisdiction
abstract/hypothetical question and 241
Court’s discretionary power to refuse 241, 248,

253
development and crystallization of law and 253
interpretation/formulation of request 241–2
judicial clarity, need for 246

on legality of use of nuclear weapons
UNGA request 238–71
WHO request 213–37

liberal approach 217
reasoning, need for 253
requirements

effect and utility of opinion 241
legal question

identification of obligations under
international law 220–1

political implications, relevance 213, 214,
220–1, 240–1, 245, 248

question within scope of activities of
requesting organ 213, 214, 221–6,
240

standing
due authorization, need for 213, 214, 220
General Assembly 240
specialized agency 214, 216, 219–26, 255

WHO 213–37
ultra vires (answer to question not posed/not

based on parties’ arguments) 246, 247
ICJ, judgment

compliance
Court’s role 180
request for examination of the situation,

provision in judgment for and 159–211.
See also ICJ, request for an examination
of the situation

declaratory nature 308
interpretation

academic writings and 167, 168
avoidance of unreasonable or absurd result

179
context 175–6, 180
implied term 179
judgment/opinion as a whole 244
official Court publications and 167, 168
ordinary meaning 175

prescription of future obligations 309
ratio decidendi, definition 175
res judicata considerations 167–8. See also ICJ,

request for an examination of the
situation

ICJ, jurisdiction
abstract questions, exclusion 72, 73, 75–6, 80,

97, 241
declaration of principle and 72, 79–80, 83–4,

86–7
burden of proof, relevance 365
compétence de la compétence 56–7, 365
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678 Index 5 IELR

ICJ, jurisdiction (cont.)
compulsory jurisdiction, acceptance (Optional

Clause), reservations, ‘automatic’
(self-judging) 97, 380–1

[legal] dispute, need for
‘dispute’ 54–5, 69
dispute as to existence and application of

rules of law 98
rule of international law, need for 95, 105

economic interests of private parties and 5–7
existence, responsibility for determining 94,

96, 116, 373
as preliminary matter 94, 97

mootness 381–2
‘subject of dispute’, determination

by Court 365, 369–70, 373
evidence relevant for 365

non liquet and 247, 249, 253
‘object’, need for 67, 95, 110–11, 117–19

termination of circumstances giving rise to
dispute 94, 97, 116–17, 122, 161–2,
176–81

proprio motu 83, 105
ICJ, jurisdiction, compromissory clause as basis

15–16, 18–19, 32, 73
alleged termination on grounds of changed

circumstances 16, 22–9, 31–2, 44–5, 46,
54–62, 66–70

dispute in relation to ‘the extension of fisheries
jurisdiction round Iceland’

compensation for unlawful interference with
fishing, applicability to 9, 72, 73, 75–87

conservation measures, applicability to 16,
24–5, 31–2, 44–5, 46, 54–62, 66–70

lawfulness of extension and responsibility
distinguished 84

travaux préparatoires 54
equity, Court’s right to consider 12
‘interpretation and implementation of treaty’ 81
parties’ submissions distinguished 56–7
strict observance, need for 45–6, 56–7, 64–5,

66–7, 80, 84
ICJ, jurisdiction, compulsory jurisdiction,

acceptance (Optional Clause)
agreement between parties on alternative

method of dispute settlement, relevance
133

application/limitation to
‘disputes arising out of or concerning’ 366,

367, 372–3, 381, 382–3, 385–6
‘enforcement of such measures’ 379–80

General Act, effect on 91, 95–6, 97–8
good faith and 370
interpretation

clear language 378
discretion in relation to 368
effectiveness 374
intention of State at time of declaration 365,

367–8, 370, 374, 378–9, 382–3, 389–90
parliamentary proceedings and 366, 378–9,

390
international law and 366, 373–4, 375–7,

386–7
natural and reasonable 366–7, 376, 378, 382,

386–7
treaty interpretation distinguished 366

modification/replacement 365–6
reservations

compatibility with international law,
relevance 366, 367, 368–70, 375–7, 379,
380, 386–7

‘disputes concerning activities connected
with national defence’ 91, 97

effect on previous more comprehensive
declaration 365–6

as integral part of declaration accepting
jurisdiction 366, 367

presumption of lawfulness 389–90
as unilateral act of State sovereignty 366, 367,

369
weaknesses of system 368

ICJ, jurisdiction, compulsory jurisdiction,
acceptance (Optional Clause), General
Act as basis. See General Act for the
Pacific Settlement of
Disputes (1928)

ICJ, jurisdiction, Special Agreement as basis
Australia/Nauru (1993) 143–8
Hungary–Slovakia (1993) 274–5, 290–2, 293,

298, 302–16
ICJ, procedural issues

abuse of process 135
admissibility. See also ICJ, jurisdiction, [legal]

dispute, need for
action against single member of Trust

Territory Administering Authority 135
as preliminary matter 94, 95
termination of Trusteeship, effect 134–5,

139
time limits 135

applicable law
critical date 209
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Index 679

evolving law and practice/lex ferenda and 11,
34, 577. See also ICJ, role in the
development of international law

lex specialis 242, 281, 309, 351
UNEP Guidelines on Environmental Impact

Assessment (1987) 186
application instituting proceedings

modification by Court 120–1
modification by parties 82–3, 84, 136

audi alteram partem 96, 98, 170–1
subsequent statements of parties, effect

95
Chamber for Environmental Matters,

establishment 205–6
Court’s power to determine 166, 168
equality of parties 92
erga omnes obligations, handling 283, 341–2
evidence, Court’s right to obtain locally 288–9
failure of party to appear

as breach of compromissory clause 12–13
Court’s jurisdiction, effect on 91
Court’s obligations 10, 64, 76, 78, 92–3, 94,

95, 105
intervention of third State

jurisdiction in dispute, dependence on 93, 99,
107–8, 123, 197–8

legal interest in existing dispute, need for
197–8

Nuclear Tests Case (New Zealand v. France)
Order of 12 July 1973 107–8
Order of 20 December 1974 123

joinder of cases 104, 106
joinder of jurisdiction and merits 8–9, 89–90, 92,

104–5. See also provisional measures
(ICJ), requirements, prima facie
jurisdiction/admissibility

joinder of parties, in case of joint and several
liability 138, 141–3

justiciability. See ICJ, jurisdiction, [legal] dispute,
need for

preliminary objections, exclusively preliminary
character, need for 137, 170, 368, 369–70,
390

public presentation of position, right to 170–1
remedies

compensation. See compensation for breach
of international obligations

declaration of unlawfulness. See remedies,
declaration of unlawfulness

removal of case from Court’s list 162
standing

‘legal interest’, need for/actio popularis 91, 97,
98

request for advisory opinion 213, 214, 216,
219–26, 240, 255. See also ICJ, advisory
opinion, request for/jurisdiction,
standing

ICJ, request for an examination of the situation
admissibility 117
continuity of case, need for

correspondence of claims 170–4
developments in international law, relevance

161–2, 203–6, 208–9, 211
‘if basis of judgment were to be affected’

159–62, 164, 169–70, 174–81
jurisdictional base

as at time of original application 117, 164
denunciation of treaty conferring jurisdiction

180
‘in accordance with the provisions of the

Statute’ 159, 168–9
limitation to analysis of previous judgment 161
new scientific evidence, relevance 172–3, 181,

182–3
Nuclear Tests Case (New Zealand v. France), Order

of 22 September 1995 159–63
request for interpretation distinguished 166
request for revision distinguished 166
special procedure 164–5, 168, 181
time limits 166, 168

ICJ, role in the development of international law
198–201, 205, 209–11, 241, 245, 250

ICJ, Rules of Court (1946)
32(2) (submissions: modification) 82
54 (oral proceedings: right to complete

documentation) 85–6
61(1) (provisional measures: connection with

original Application) 32
61(7) (provisional measures: revocation or

modification) 9, 14, 29
61(8) (provisional measures: parties’ right to

present observations) 9, 30
66 (provisional measures) 100
67(1) (preliminary objections: procedure) 170
67(7) (preliminary objections: judgment) 170

ICJ, Rules of Court (1978)
26(1) (removal of case from the list) 162
66 (obtaining of evidence at locality to which

case relates) 288–9
79(1) (preliminary objections: procedure) 170
79(7) (preliminary objections: judgment) 170,

369–70
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680 Index 5 IELR

ICJ, Statute
Art. 9 (diversity of judges) 324
Art. 26 (chambers) 205–6
Art. 36(1) 96
Art. 36(2) (optional clause). See ICJ, jurisdiction,

compulsory jurisdiction, acceptance
(Optional Clause)

Art. 36(6) (dispute as to jurisdiction) 380–1
Art. 37 96
Art. 38 (applicable law) 64
Art. 38(c) (general principles of law recognized

by civilized nations) 334
Art. 40 (institution of cases) 82–3
Art. 41 (provisional measures) 14–15, 16, 22, 91,

100–3, 525
Art. 48 (conduct of case) 91, 100
Art. 53(2) (absence of party: Court’s obligations)

10, 64, 76, 78, 92–3, 94, 95, 105
Art. 60 (finality of judgment: request for

interpretation) 152, 155, 166
Art. 61 (revision of judgment) 152, 153, 166
Art. 62 (third party intervention) 93, 107, 150,

157, 197–8
Art. 63 (third party intervention: notification)

150
Art. 65(1) (advisory opinion: right to

give/discretion) 213, 219, 241
Art. 65(2) (advisory opinion: requirements) 220,

221–6
ILC (International Law Commission)

Draft Articles on International Liability for
Injurious Consequences Arising out of
Acts Not Prohibited by International
Law (1994) 203, 205, 272 n. 2

Draft Articles on the Prevention of
Transboundary Harm from Hazardous
Activities (2001), Art. 1 (activities not
prohibited by international law) 435

Draft Articles on State Responsibility
(1977/1980)

acts and omissions of competent authorities
(Arts. 4 and 5) 555, 584–5

bilateral and multilateral obligations
distinguished 440

countermeasures (Art. 30) 287
necessity (Art. 33) 277, 296–8, 358–9
pollution as an international crime (Art.

19(3)(d)) 229, 267
information, access to, EC Directive 90/313/EEC.

See EC Directives, 90/313 (public access
to information on the environment)

(including relationship with the OSPAR
Convention (1992))

intergenerational rights and responsibilities 196
nuclear weapons deployment and 262–3, 267
treaties and international instruments relating

to 262
Stockholm Declaration on the Human

Environment (1972) 184, 203–4, 228, 262
UNGA Resolution 35/8 (1980) 267

interim measures. See provisional measures (ICJ);
provisional measures (UNCLOS 290)

international crimes, damage to the environment
as 227, 229–30, 267

international humanitarian law. See humanitarian
law

international organizations, competence
constitutional agreements as basis 214, 224–5
implied 215, 222
specialty principle 215, 216, 217, 223
subsequent practice, relevance 214

International Tribunal for the Law of the Sea
(ITLOS). See ITLOS headings

intertemporal law
critical date 209, 283
effect of changing values 282–3, 337–9
new scientific evidence, relevance 182–3
treaty interpretation and. See treaties,

interpretation, intertemporal
law/developments subsequent to treaty
(VCLT 31(3))

Irish Sea
as semi-enclosed sea 436–7, 527, 542
UNCLOS cooperation obligations (UNCLOS

123) 436–7, 440
islands, EEZ entitlement 450, 458–61
ITLOS, jurisdiction. See also Law of the Sea

Convention (1982), dispute settlement
provisions (compulsory procedures
entailing binding decisions (UNCLOS
286–96)), jurisdiction (UNCLOS 288)

court of appeal distinguished 450
subject matter of dispute, limitation to 395,

408–9
ITLOS, procedural issues

ad hoc judge, appointment 484
costs

Award on Agreed Terms 487
provisional measures proceedings 432, 477,

483
as a court of law 396, 417, 426
Notification and Statement of Claim
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Index 681

Land Reclamation Case (text) 471–2
MOX Plant (text) 427–8

Resolution on the Internal Judicial Practice of
the Tribunal 435

ITLOS, Rules
2 (International Bureau of PCA: as Registry) 486
8 531
75(2) (final submission) 454
89(3) (request for provisional measures: form

and content) 473
89(4) (request for provisional measures: legal

basis and urgency) 473
89(5) (Tribunal’s right to prescribed measures

other than those requested) 396, 400,
401, 405, 424, 431, 477, 533

94(4) (notification to States Parties) 407–8
95(1) (compliance: report and information) 405,

407, 477, 478
95(2) (implementation: request for information

on) 405, 407, 432
110 448
111 448
113 452

judicial development of international law 198–201,
205, 209–11, 241, 245, 250, 337

judicial economy 72, 302, 304, 549, 585
judicial notice, statements in documents

submitted to court 23, 36–7
jurisdiction, ‘deemed to have been committed’

within territory 379–80

Lac Lanoux Arbitration 205, 360–1
Law of the Sea Convention (1982)

abuse of process (UNCLOS 300) 517
as balance between

coastal State/owners of vessel 452
coastal States/community interests

441
coastal/non-coastal States 516–17

compliance, conduct within the Commission
for the Conservation of Southern
Bluefin Tuna as evidence of 394, 403

conservation of migratory species, obligation to
cooperate in (UNCLOS 64, 118 and
Annex I) 403, 404, 407, 408–9, 411–12,
416–17, 495–6, 506–8, 512

developing countries and 450, 461
EC accession to/Community competence

539–49
enforcement measures (UNCLOS 73(2))

margin of appreciation 450, 462–3
object and purpose 448–9, 451, 452, 456–7

entry into force 504
environmental impact assessment (EIA), need

for (UNCLOS 206) 208, 422, 428, 442–3,
476, 535–6

interpretation
aids, Straddling Stocks and Highly Migratory

Fish Stocks Agreement (1995) as aid 388,
415–16

North-East Atlantic Fisheries Convention
(1959) 545

subsequent treaty practice 516–17
‘measures’ 374, 375, 385
precautionary principle 411–12
protection and preservation of the environment

(UNCLOS, Part XII)
as customary international law 425, 439, 440,

476
natural resources, sovereign right to protect

(UNCLOS 193) 435, 480
obligation not to cause damage by pollution

to other States and their environment
(Art. 194(2)) 439

obligation to cooperate 425, 440–1, 468, 469,
470, 476, 482–3

obligation to take measures (UNCLOS
194(1)) 412, 422, 427

rare or fragile ecosystems (UNCLOS 194(5))
412

terrorist acts, duty to protect against 422,
427, 428, 430, 522

provisional measures. See provisional measures
(UNCLOS 290)

rights and obligations distinguished 440
semi-enclosed sea, cooperation obligations

(UNCLOS 123) 436–7, 541–2
Irish Sea 436–7, 527, 541–2
limited nature of obligation 436–7
Straits of Johor 482–3

sovereign rights of coastal State (Art. 56(1)) 460,
461, 462–3, 476

Law of the Sea Convention (1982), dispute
settlement provisions (compulsory
procedures entailing binding decisions
(UNCLOS 286–96)). See also arbitral
tribunal (UNCLOS, Annex VII); ITLOS
headings

agreement of parties, need for (UNCLOS
281(1)) 516

applicable law (UNCLOS 293)
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682 Index 5 IELR

Law of the Sea Convention (1982) (cont.)
jurisdiction (UNCLOS 288(1)) distinguished

524, 529
lex specialis 497, 512, 554
‘other rules of international law not

incompatible ...’ (UNCLOS 293(1)), EC
law 547

exceptions to (UNCLOS 297–9) 484, 498, 515–16
jurisdiction (UNCLOS 288)

admissibility distinguished 517
‘any dispute concerning the interpretation or

application of UNCLOS’ (UNCLOS
288(1)) 394, 396, 400, 402, 409, 416–17,
424, 426, 496–7, 507–8

binding nature of decisions of competent
court or tribunal (UNCLOS 296) 530

concurrent jurisdiction, considerations
determining priority 524–5, 529–31, 540

dispute arising under both UNCLOS and one
or more other agreements. See also
Tuna, Convention for the Conservation
of Southern Bluefin (1993), Law of the
Sea Convention (1982) and

prior determination of jurisdiction of
other forum, need for: request to parties
to speed determination 536, 537;
suspension of proceedings pending 525,
530–1, 537, 538

dispute relating to performance of treaty
obligations 510–13

existence as objective matter to be
determined by Tribunal 510

termination of dispute, effect 497, 509
‘where no settlement has been reached’

(UNCLOS 286) 513–14
‘obviously excluding’/‘no substantial doubt’

test 528
Tuna Convention (1993), dispute settlement

provisions, whether. See Tuna,
Convention for the Conservation of
Southern Bluefin (1993), dispute
settlement provisions (CCSBT 16)

Law of the Sea Convention (1982), dispute
settlement provisions (general)
(UNCLOS 279–85)

agreement to alternative procedure with
binding effect (UNCLOS 282), effect 403,
417, 425

EC/EA dispute settlement provisions as
545–6

Euratom Treaty (1957), whether 423–4
express provision, need for 425

interpretation of UNCLOS and 426
OSPAR Convention (1992), whether 423–4,

426, 528
exhaustion of procedures for amicable dispute

settlement (UNCLOS 281) 394, 400, 403,
424, 469

‘agreement between the parties does not
exclude any further procedure’
(UNCLOS 281(1)) 497–8, 513, 514–15

general, regional or bilateral agreements
providing for interpretation or
application of UNCLOS, obligations
under (UNCLOS 282)

disputes relating to interpretation or
application of other agreements
distinguished 528

EC Treaty, whether, Art. 226 reference to ECJ
and 524, 529–31, 539–49

obligation to exchange views (UNCLOS 283(1))
469, 470, 503–4, 528

obligation to settle by peaceful means 483–4
parallel dispute settlement provisions, relevance

513, 519–20
Lotus principle (‘What is not prohibited is

allowed’) 246

marine pollution. See pollution; radioactive waste
disposal/marine pollution

maritime delimitation
applicable law (international law) 33, 34
equitable solution based on law 42–3, 50–2,

62–3
‘jurisdiction’, interrelationship 44–5
as unilateral act 33

Martens Clause (customary international law:
applicability in case of gaps) 215, 246,
249–50, 252, 259

‘measure’ 373–7, 385, 589, 601–2
mediation. See Tuna, Convention for the

Conservation of Southern Bluefin
(1993), dispute settlement provisions
(CCSBT 16), mediation (CCSBT 16(1))

NAFO (Future Multilateral Cooperation in the
Northwest Atlantic Fisheries
Convention) (1979)

‘conservation and management measures’ 376
jurisdiction 377–9
Regulatory Area, as high seas 377

natural resources. See also fisheries, conservation
and management measures

continental shelf rights and 20–2, 27–9
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equitable and reasonable share, right to 278,
285, 286, 287–8, 303–4, 350–2

Convention on the Law of the Non-
Navigational Uses of International
Watercourses (1997) 312, 351, 359

customary international law 286, 351
High Seas Convention (1958) 384–5
Santiago Declaration on the Maritime Zone

(1952) 47
Santo Domingo Declaration of Principles on

the Law of the Sea (1972) 28–9, 48–9
sovereign right to exploit (UNCLOS 193) 435,

476, 480
UNGA Resolution 2749 (XXV) (Declaration of

principles governing the sea-bed, ocean
floor and subsoil underlying the high
seas) 48

UNGA Resolution 3016 (XXVII) 47
Nauru worked-out phosphate lands, responsibility

of former Trusteeship Administering
Authority for rehabilitation

Australia/Nauru Settlement Agreement (1993)
143–8

Davey Committee (1965–7) 139–40
delay in claiming 135, 140
dispute between Administering Authority and

inhabitants, jurisdiction 140
environmental norms as basis 137–8
joint and several liability 138, 141–3
termination of Trusteeship, effect 134–5,

139
Trusteeship Agreement as basis 137–8
waiver of claims 133–4, 139

Nauru Island Phosphate Industry Agreement
(14 November 1967) 133–4, 139

necessity
compensation for breach of international law

and 276
customary international law and 297
‘ecological’ necessity 293–302
environmental obligations in time of war 242,

256
exceptional nature 297
ILC Draft Articles on State Responsibility

296–8, 358–9
nuclear weapons, deployment and 242–3,

256
requirements

absence of alternative 277, 286, 287, 297, 299,
301, 349

contributory act or omission, relevance 297,
302

essential interest 297, 302, 358–9
environmental concerns as 297–8

grave and imminent peril 277, 297–301, 349,
358–9

responsibility for determining 297
State responsibility, as defence to breach 276,

279, 287, 295–302, 353–4
treaties, as ground for

suspension/non-performance 279,
295–302, 305, 348–50, 353

negotiations
good faith obligation

customary international law 12
fisheries jurisdiction 41–3, 45–6, 55–6, 58–60,

61–2, 77
Gabčı́kovo/Nagymaros Project 274, 275,

280, 284, 301
implementation of commitments 468
nuclear disarmament 240, 245, 260, 261

ICJ’s right to direct 12, 13, 41, 45–6, 55–6, 66–7,
72

as preferred method of dispute settlement 41–3,
53

neutrality
customary international law 259
nuclear weapons deployment and 244, 249, 259,

264–5
Non-Proliferation Treaty (1968)

nuclear weapons, legality 243, 244, 247, 248,
250, 252, 255, 260, 261

obligation to negotiate in good faith 244, 245,
250

Noumea Convention (1986)
applicability 161–2, 207
environmental impact assessment (EIA), need

for 151, 208
nuclear pollution, obligation to prevent, reduce

and control 151
nuclear disarmament

obligation to negotiate in good faith 240, 245,
260, 261

Non-Proliferation Treaty (1968) 244, 245,
260

nuclear tests (atmospheric). See also radioactive
waste disposal/marine pollution

announcement of intention to stop
111–14

underground tests distinguished 161–2, 164,
170–2, 176–81

compensation for damage caused by 115,
121–2

high seas, as infringement of freedoms 101
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684 Index 5 IELR

nuclear tests (atmospheric) (cont.)
legality

customary international law 95, 118–19
declaration of retrospective illegality 121–2

territorial sovereignty and 103, 104
threat to the environment, whether 174,

184–97
scientific knowledge, developments in 172–3,

181, 182–3
threat to health, whether 102, 104, 106–7, 181

nuclear tests (general)
environmental impact assessment (EIA), need

for 151, 181, 187, 190–7, 201–3
precautionary principle 181, 184–5, 207–8

nuclear tests (underground)
Mururoa and Fangataufa atolls, risk of escape of

radioactive waste 190–7, 201–3
techniques 190–1
USA–USSR Treaty on Underground Nuclear

Explosions for Peaceful Purposes (1976)
172–3

nuclear weapons, deployment. See also wartime
environmental obligations

applicable law
Genocide Convention (1948)/ genocide,

prohibition 242, 251, 253
humanitarian law applicable in armed

conflict 218, 240, 242, 244, 245, 246–7,
251, 252, 257–9, 261, 266

international law 252
Martens Clause (customary international

law: applicability in case of gaps) 246,
249–50, 251, 252, 259

treaty and other international obligations
240, 242, 248, 255–7

Treaty of Tlatelolco (1967) 228, 243
UN Charter 240, 242, 254, 257–9, 261

Effects of Nuclear War on Health and Health Services
(WHO Management Group) 222–3

environmental protection and 217, 218, 232–7,
255–7, 267–70

damage to food productivity 265, 270–1
intergenerational responsibilities and 262–3,

267
‘nuclear winter’ 263–4
transnational damage and 264–5

jus cogens/erga omnes prohibition 227–8, 244,
245

legality
advisory opinion, request for

UNGA 254–71
WHO 213–37

characteristics of nuclear weapons and 242,
244, 249, 250–1, 252, 257–8

non-discriminatory nature 228, 246–7,
249–50, 251, 252, 253, 266

customary international law 239–40, 243–4,
258, 260

persistent objector rule 250
Geneva Conventions (1949) and Protocol I

232–3, 234, 244, 253, 257, 269, 271
Genocide Convention (1948)/genocide,

prohibition and 242, 251, 253
human rights law 242, 251, 253
international environmental law 242
Lotus principle (‘What is not prohibited is

allowed’) 246
necessity 242–3, 256
Non-Proliferation Treaty (1968). See

Non-Proliferation Treaty (1968), nuclear
weapons, legality

‘permitted’ and ‘prohibited’ distinguished
240–1, 243, 246

proportionality 242–3, 253
scientific knowledge, developments in 265–6
Security Council authorization, relevance

251
State practice 247, 248
territorial sovereignty and 249
threat or use of force, prohibition (UN

Charter, Art. 2(4)) and 240, 242–3, 254,
257–9, 261

treaties generally prohibiting, absence 243
treaties relating to poison and poisoned

weapons, relevance 234, 235–6, 243,
251

uncertainty of the law 239, 240, 244–5, 261
WHO Constitution 216–18, 226–7, 230–1,

236–7
neutrality, relevance 244, 249, 259, 264–5
self-defence and 240, 242–3, 246, 247, 251, 252,

253, 256, 261, 270–1
socio-economic effects 232
threat to health, whether 216–17, 222–3, 226–7,

230–2

opinio juris 51, 119, 243–4, 247, 249–50
OSPAR Commission (OSPAR 10)

decisions and recommendations (OSPAR 13),
binding effect of decisions (OSPAR
13(1)) 576

‘decisions and recommendations’ (OSPAR
13(1)), unanimity/75 per cent in favour
requirement 560
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Oslo (1972) and Paris (1974) Conventions,
continuing validity of decisions,
recommendations and agreements
under 560

OSPAR Convention (1992)
annexes as integral part 558
object and purpose (OSPAR Preamble) 580–1
precautionary principle 185, 187, 439
travaux préparatoires (OSPAR 9) 590
UK Declaration, text 563

OSPAR Convention (1992), disclosure obligation
(‘access to information’) (OSPAR 9)
423–4, 571–3, 579–603

‘activities or measures’ 589–91, 600–2
EC Directive 90/313 compared 589, 590

‘any available information ... on activities or
measures introduced in accordance with
the Convention’ (OSPAR 9(2))

‘adversely’ 556, 557, 589–90
‘affecting or likely to affect’ 589–90
‘any’ 587–8
‘available’ 587
‘information’ 554, 586–91, 598–9, 600–2
‘likely’ 556, 589–90
‘on the state of the maritime area’ 555–6,

557, 587, 588–9
restrictive nature of provision 590

‘competent authorities are required to make
available the information’ (OSPAR 9(1))

obligation of result and provision of
legislative/regulatory framework
provision distinguished 553, 555, 579–85

‘shall ensure’ 555, 556, 565, 581–2
right to refuse request (OSPAR 9(3))

commercial and industrial confidentiality
(OSPAR 9(3)(d)) 553, 576–9, 585

‘in accordance with applicable international
regulations’ 556–7, 576–9

international law and practice, whether
554–5, 577–8

Rio Declaration on Environment and
Development (1992), whether 554–5, 577

‘in accordance with their national legal
system’ 577

OSPAR Convention (1992), dispute settlement
provisions (OSPAR 32)

applicable law (OSPAR 32(6)(a))
‘applicable international regulations’

(OSPAR 9(3)) 556–7, 575
Commission decisions (OSPAR 13(1)) 576
customary international law 374–5, 555,

578

evolving law and practice/lex ferenda and 555,
576–9

lex specialis and 554, 574–5, 578
parties’ right to determine 555, 577–8
rules of international law 374, 556–7

omission of obligations under other
treaties from Art. 2(1)(a), relevance 575

Sintra Ministerial Statement (1998) 575–6
costs 591
general, regional or bilateral agreement

providing for interpretation or
application of UNCLOS (UNCLOS 282),
whether 423–4, 426, 528

jurisdiction (OSPAR 32(1))
abstract questions, exclusion 585–6
dispute relating to the interpretation or

application of OSPAR Convention 571
Art. 9(1) obligations 573, 579–85, 592
limitation to 554, 575

ECJ as appropriate forum 553
‘settled otherwise’ (OSPAR 32(1)), diplomatic

channels 571
text 561–2

OSPAR Convention (1992), interpretation
aids

EC Directive relating to same subject matter
569, 579–85, 589, 590, 598–600

English and French texts compared 573
other treaties in draft or before entry into

force between parties (including Aarhus
Convention (2001)) 555, 591, 597–8,
599–600

travaux préparatoires 583
applicable law, Vienna Convention on the Law

of Treaties (1969) 574
‘inclusive causality’ 556, 587, 589–90, 592–3

pacta sunt servanda (VCLT 26) 277, 281, 284, 285,
303, 311, 343, 349–50, 352

Patagonian toothfish, illegal fishing (CCAMLR)
445–65

patrimonial sea. See fisheries jurisdiction, exclusive
fisheries zone/patrimonial sea concept

‘polluter pays’ principle 267
pollution. See also radioactive waste disposal/

marine pollution
definition (UNCLOS 1(1)(4)) 439
as international crime 227, 229–30, 267
marine pollution caused by military activity

628, 629, 631, 651–62
oil pollution caused by firing of oil wells 621–5,

626–8
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precautionary principle. See also sustainable
development principle

Agenda 21 207, 335, 410, 413
Baltic Sea Convention (1992) 185
burden of proof 430, 431, 439, 557
as customary international law 209, 395–6, 411,

415, 425–6, 439
definition 410
development of concept 410–11, 419
Gabčı́kovo/Nagymaros Project 352
Law of the Sea Convention (1982) 411–12
nuclear tests and 181, 184–5, 207–8
OSPAR Convention (1992) 185, 187, 439
provisional measures and 401, 409–10, 412–14,

426, 439–40, 441, 443–4, 474
radioactive waste 424, 425–6, 439–40, 441,

443–4
Rio Declaration on Environment and

Development (1992) 185, 204, 206, 410 n.
7

Straddling Stocks and Highly Migratory Fish
Stocks Agreement (1995) 396, 413,
415–16, 419

tuna fishing 394, 398, 404, 405, 409–16, 418–19
prompt release of vessels and crews (Art. 292

proceedings)
admissibility, alleged non-compliance with Art.

73(2), need for 454–7
evaluation of facts/evidence 464
jurisdiction (Art. 292(1)),

determination/declaration of
non-compliance with Art. 73(2)
456–7

prompt release of vessels and crews on posting of
reasonable bond or financial security,
obligation (UNCLOS 73(2))

applicable law 455
‘bond or other financial security’

non-financial terms and conditions/‘good
behaviour’ bond, admissibility 448–9,
450–1, 452, 456–7

sale of catch, relevance 449, 451–2
form of security, bank guarantee 450, 458
purpose/basis of provision

as basis for interpreting provision 456–7
protection of rights in vessel/payment of

fines 447, 449
release of vessel pending completion of

judicial procedures 451, 455–6
‘reasonable’

margin of discretion 450, 452, 462–3

relevant factors
balance between interests of coastal State

and owners of vessel 452
conservation considerations 451, 452,

455–6, 463–4
deterrence considerations 448, 453,

465
developing country status 450, 461
enforcement difficulties 452, 465
gravity of offence 448, 453, 455–6
illegal fishing in area 448, 452–3, 455–6,

462–5
payment for carriage of vessel-monitoring

system (VMS) 447, 448, 453, 456, 462–3
penalties imposable in national court

(UNCLOS 73(3)) 447, 448, 456
value of catch and gear 447, 449, 451, 456
value of vessel 447, 449, 451, 456

proportionality
countermeasures and 278, 287, 304
environmental obligations in time of war 242,

256, 266
nuclear weapons, deployment and 242–3,

253
self-defence and 242–3, 253

provisional measures (ICJ). See also ICJ, Statute,
Art. 41

compliance/implementation, provision of
information relating to 17

continuance subject to Court’s right of
revocation or modification 9, 29–30

modification, grounds for 29–30
Fisheries Jurisdiction Case (UK v. Iceland) 14–22,

29–30
Order of 19 July 1972 14–17
Order of 12 July 1973 14–17

General Act for the Pacific Settlement of
Disputes (1928) and 91, 100

negotiated measures, possibility of 9, 29
Nuclear Tests Case (New Zealand v. France), Order

of 22 June 1973 100–3
parties’ right to present observations on, failure

of party to appear, relevance 30
prescribed/requested measures

avoidance of aggravation of dispute 92,
103

avoidance of circumstances aggravating or
extending dispute 15, 17

avoidance of nuclear tests 92, 103
avoidance of prejudice to rights of other

party 15, 17
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declaration of illegality of nuclear tests prior
to environmental impact assessment
(EIA) 181–2

non-enforcement of disputed measures 5, 6,
15

restraint from measures having as purpose or
effect impairment of freedom of
UK-registered vessels within 12-mile
limit 15, 17

purpose
avoidance of irreparable prejudice to rights

of other party 6, 16, 22
standard of proof 102, 104, 106–7

preservation of rights of parties 16,
100–3

relevant factors
assurances relating to, abstention

from/suspension of challenged action
94–5, 101, 109–10, 111–17, 120–1, 160–1,
173, 177–8, 196

conservation of fish stocks, need for 16
economic dependence on coastal fisheries 16
uncertainty of law 104

requirements
avoidance of prejudice to decision on the

merits 8, 92–3, 103, 182
balance of parties’ interests 7, 22
connection with subject-matter of dispute

5–6
prima facie jurisdiction/admissibility on the

merits 6, 7, 15, 16, 18–19, 91–2, 93, 97,
101. See also ICJ, procedural issues,
joinder of jurisdiction and merits

provisional measures (UNCLOS 290)
binding force (UNCLOS 290(6)) 396–7, 405
burden of proof 470, 478–9, 480, 481, 483, 525,

534
compliance/implementation

report and information on (ITLOS Rule
95(1)) 405, 407, 431, 477, 536, 537, 538

request for information on (ITLOS Rule
95(2)) 405, 407, 431, 432

continuance during suspension of proceedings
523–4, 537, 538

costs 432, 477
in case of discontinuance following finding

on merits 483
evidence, alleged failure of Tribunal to make

balanced assessment 442–4
exceptional nature 440
ICJ practice, relevance 525

modification or revocation of measures/new
measures (UNCLOS 290(5)) 517

change of circumstances and 525, 533
notification to States Parties to UNCLOS 407–8
precautionary principle, observance of 401,

409–10, 412–16, 426, 439–40, 441, 443–4,
474

prescribed/requested measures
avoidance of action incompatible with

implementation of provisional measures
467

avoidance of aggravation of dispute 395, 401,
406, 429, 431, 441, 470

avoidance of prejudice to decision on the
merits 395, 406, 413, 439–40, 470

avoidance of prejudice to rights of other
party 478

cooperation in respect of
environmental impact assessment 425,

428, 433, 436, 468, 470, 526
exchange of information with regard to

consequences of challenged action 424,
425, 432, 441, 467, 468, 470, 472

measures to prevent pollution/damage
which might result from challenged
operation 425, 432, 441, 443–4, 481

monitoring of risks or effects of challenged
operation 425, 432, 535–6

study on effects of land reclamation
scheme 467, 477, 479–80

good faith negotiation and cooperation with
other States on conservation measures
395, 398, 399, 407, 468

good faith negotiation of settlement 395, 400,
472

Land Reclamation Case (Malaysia) 472
limitation of catches of SBT to agreed

allocations subject to reduction by
amount of illegal catches 395, 398,
399–400, 406

measure in conflict with coastal State rights
under UNCLOS, acceptability 437–8

MOX Plant Case (Ireland v. UK)
Order of 3 December 2001 427–32
Order of 24 June 2003 521–37
Order of 14 November 2003 537–8

restraint from unilateral experimental fishing
for SBT 395, 398, 399–400, 401, 404–5,
406, 417–19

suspension of challenged operation 429,
435–6, 467, 469–70, 472, 474
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provisional measures (UNCLOS 290) (cont.)
suspension of retaliatory measures 396
Tribunal’s right to prescribe measures other

than those requested 396, 400, 401, 405,
424, 431, 477, 533

purpose
preservation of rights of parties 404, 410,

429–30, 468, 473, 480–1, 525, 531,
534–6

past and future events distinguished 438
prevention of serious harm to the marine

environment (UNCLOS 290(1)) 395,
404–5, 412, 414–16, 424, 429–34, 436,
437, 468, 469, 470, 473, 478–9, 480, 481,
483, 525, 534

relevant factors
adequacy of scientific information 394–5,

408, 409, 413, 414, 418, 432–3, 441, 442–3
assurances relating to

abstention from/suspension of challenged
action 431, 433, 444, 475, 479, 483, 531,
533

compliance with best practice 476
consideration of position of other party in

light of examination of new material
475

exchange of information 474–5
incorporated in judicial record 476–7
joint scientific study 475
likely harm or prejudice 430, 431, 443
review of mechanisms for cooperation

526, 533–4, 536
cost of suspension 481
imminence of Annex VII tribunal 424, 431,

432–3, 434, 436, 473–4, 533
reversibility of challenged measures 430–1,

433, 434–5, 436, 437, 443, 475–6
willingness to enter into negotiations 474

requirements
claim to territorial sea, sufficiency 468, 474
clear and specific objectives 396–7, 473
merits, exclusion of matters appropriate to

408, 433, 439–40
prima facie jurisdiction/admissibility 394,

396, 400, 402, 404, 423, 424, 468, 469,
470, 473, 482, 496, 507–8, 525

‘obviously excluding’/‘no substantial
doubt’ test 528

subsequent finding that tribunal lacks
jurisdiction, effect 18, 517, 519

request from the parties 396

risk of irreparable prejudice to rights of other
party 395, 401, 425, 434–5, 443, 469,
478–9, 481, 525, 535

substantive and procedural rights
distinguished 425, 426, 434–5, 441

urgency 394–5, 396, 404, 405, 414–16, 419–20,
423, 424, 430, 431, 432–4, 435, 441, 468,
469, 470, 473, 478–80, 482, 525–6,
535

Southern Bluefin Tuna Cases, Order of 27 August
1999 396, 397–408, 506–8

radioactive waste disposal/marine pollution
authorizations permitting (Aldermaston and

Burghfield), notification to Commission
(Euratom 37), relevance 564

burden of proof/prima facie case 187, 188–97,
201–3, 423

disclosure obligation
commercial confidentiality and 553, 554,

567–8, 576–9
OSPAR Convention (OSPAR 9). See OSPAR

Convention (1992), disclosure obligation
(‘access to information’) (OSPAR 9)

EC Directives, 93/75/EEC (minimum
requirements for vessels ... carrying
dangerous or polluting goods) 544

environmental impact assessment (EIA), need
for 187, 190–7, 201–3, 422, 425, 428, 433,
436, 526, 535–6

adequacy 442–3
unilateral nature 442–3

Euratom Directives. See Euratom Directives
international storage standards 193–5

IAEA documents 193–4
Mururoa and Fangataufa atolls, risk of escape

190–7, 201–3
notification procedure (Euratom 37) 564–5
obligation to cooperate, general principle of

international law 431, 433
‘pollution’ (UNCLOS 194(1)(4)) 439
precautionary principle 424, 425–6, 439–40, 441,

443–4
scientific evidence, uncertainty 425, 426, 432–3,

439–40, 442–3
semi-enclosed seas and 436–7
treaties and other international instruments

relating to
Agenda 21 187, 195, 207
Law of the Sea Convention (1982). See Law of

the Sea Convention (1982), protection
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and preservation of the environment
(UNCLOS, Part XII)

Rio Declaration on Environment and
Development (1992) 188, 204

Stockholm Declaration on the Human
Environment (1972) 188, 203–5

remedies. See also compensation for breach of
international obligations; Nauru
worked-out phosphate lands,
responsibility of former Trusteeship
Administering Authority for
rehabilitation

countermeasures, right to take 278, 280, 284,
287, 302–4, 350–2, 359–62

declaration of breach of treaty 553, 572, 573,
586, 591

declaration of unlawfulness 5–6, 72, 79–80,
83–4, 86–7, 89, 90, 120–3

as end in itself and as ground for injunction
distinguished 94, 98, 122–3

indication of intention to stop allegedly
unlawful action distinguished 98, 120–1

negotiated solution respecting objectives of
treaty 259–60, 281–2, 284, 285, 287,
310–11, 315, 354, 362

environmental impact, obligation to consider
281–2, 285, 310–11, 354–5

negotiation of equitable solution based on
law/in good faith 11, 12, 13, 42–3, 50–2,
62–4, 77, 288

restitutio in integrum 281, 284, 288, 313
restitution of regime intended by treaty 276,

312, 315
Settlement Agreement provisions 483–91
termination of unlawful act 89, 94, 115

reprisals, legality 243
restitutio in integrum

in case of changed circumstances 281, 284, 288,
313

Chorzów Factory principle 81, 282, 313
Rio Declaration on Environment and

Development (1992)
access to information (Principle 10) 554, 577
avoidance of damage to others/territorial

sovereignty (Principle 2) 188, 204, 205,
228, 255–6

development, right to (Principle 3) 319
environmental impact assessment (EIA)

(Principle 17) 204
precautionary principle (Principle 15) 185, 204,

410 n. 7

sustainable development principle 206, 235,
321, 322

wartime obligations (Principle 24) 228, 234, 235,
255–6

risk assessment. See environmental impact
assessment (EIA), need for

rivers. See also Gabčikovo/Nagymaros Project
equitable and reasonable share, right to 278,

285, 286, 287–8, 303–4, 350–2
Convention on the Law of the

Non-Navigational Uses of International
Watercourses (1997) 312, 351, 359

riparian States, balance of interests 359

Santiago Declaration on the Maritime Zone
(1952) 22, 28–9, 47, 384

Santo Domingo Declaration of Principles on the
Law of the Sea (1972) 28–9, 48–9

scientific evidence, relevance
nuclear tests 172–3, 181, 182–3
radioactive waste disposal 425, 426, 432–3,

439–40, 441, 442–3
tuna stocks 394–5, 404–5, 408, 409, 413, 414,

418
Security Council Resolutions

687 (1991) (Iraq’s liability for direct loss,
damage or injury as result of occupation
of Kuwait) 268, 626–7

as applicable law 620, 635–6
Chapter VII powers, exercise of 620

692 (1991) (UN Claims Commission and
Compensation Fund), Chapter VII
powers, exercise of 620 n. 13

984 (1995) (nuclear-weapon States, guarantees)
243

self-defence, right of 240, 242–3, 246, 247, 251, 252,
256, 261, 270–1

proportionality and 242–3, 253
sic utere tuo principle. See environmental law,

obligations, avoidance of damage to
others/territorial sovereignty (sic utere
tuo principle)

specialized agencies. See also WHO (World Health
Organization)

coordination of policies 224–5
definition 223–4
right to request advisory opinion 214, 216,

219–26
Specialized Conference of the Caribbean

Countries, Declaration of Principles on
the Law of the Sea (1972) 28–9
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standing. See ICJ, procedural issues, standing;
United Nations Compensation
Commission, standing

State practice
exclusive fisheries zone/patrimonial sea

concept 33
fisheries, conservation and management

measures 375–6, 388–9
nuclear weapons, legality 247, 248
preferential fishing rights 36
treaties, interpretation 243
treaties relating to poison and poisoned

weapons 243
State responsibility. See also compensation for

breach of international obligations; ILC
(International Law Commission), Draft
Articles on State Responsibility
(1977/1980); Nauru worked-out
phosphate lands, responsibility of
former Trusteeship Administering
Authority for rehabilitation

for acts and omissions of competent authorities
555, 584–5

bilateral and multilateral obligations
distinguished 440

for damage caused by either side in military
conflict 610–11, 624–5

erga omnes principle 229
necessity and 276, 279, 285, 287, 295–302,

353–4. See also necessity
State succession and 281, 308, 313

State responsibility/liability of Iraq for ‘any direct
loss, damage ... as a result of Iraq’s
unlawful invasion and occupation of
Kuwait’ 610, 619

acquis (Security Council Resolution 687 (1991))
620–1

environmental damage or depletion of natural
resources 620–1

firing of oil wells 621–5, 626–68
allied bombing 624

State succession
Slovakia/Czechoslovakia 275, 284, 313,

315
State responsibility and 281, 308, 313
treaties, effect on 275, 308, 315

Stockholm Declaration on the Human
Environment (1972) 188, 203–5

avoidance of damage to others/territorial
sovereignty (Principle 21) 188, 204, 205,
228, 255–6, 269

avoidance of hazards to human health and life
(Principle 7) 203, 204

as customary international law 203
identification, avoidance and control of

environmental risks (Principle 18) 204
intergenerational rights (Principle 1) 184, 203–4,

228, 262
protection and improvement of the

environment (Principle 2) 204, 228
sustainable development (Principle 11) 320
wartime obligations 255–6

Straddling Stocks and Highly Migratory Fish
Stocks Agreement (1995)

‘conservation and management measures’
373–4, 385, 387, 388

deterrence considerations 465
dispute settlement provisions 498, 519
Law of the Sea Convention (1982), relationship

with 415–16, 519
precautionary principle 396, 413, 415–16, 419
use of force 379–80

sustainable development principle. See also
precautionary principle

in ancient civilizations 283, 324–5
Africa 330–1
China 331
Inca civilization 331–2
Iran 331
Sri Lanka 325–30

as balance of economic and environmental
interests 282–3, 310–11, 317–20

as customary international law 322–3
development of concept 320–3

cultural diversity and 323–35
Gabčı́kovo/Nagymaros Project 308, 316–35
international organizations and 321
treaties and other international instruments

reflecting
Action Plan for the Human Environment

(1972) 320
Bergen Declaration on Sustainable

Development (1990) 156, 184–5, 321–2
Biological Diversity Convention (1992) 321
Brundtland Report (1987) 322
Climate Change Convention (1992) 321
Copenhagen Declaration (1995) 321
Desertification Convention (1994) 321
Dublin Declaration on the Environmental

Imperative (1990) 321
European Conservation Strategy (Council of

Europe) (1990) 322
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Maastricht Treaty (1992) 185
NAFTA (1994) 321
Rio Declaration on Environment and

Development (1992) 206, 235, 321, 322
Stockholm Declaration on the Human

Environment (1972) 320
UNGA Resolution 2849 (XXVI)

(development and environment) 320
WTO Agreement (1994) 321

terrorist acts, duty to protect against 422, 427, 428,
430, 522

third party interests (Iceland fisheries dispute)
EEC–Iceland Agreement (1972), suspension of

Protocol 6 (fish products) and 58–9
interim bilateral agreements, relevance 60
obligation to take into account 38–41, 43–6,

57–63, 66, 77
threat or use of force, prohibition (UN Charter,

Art. 2(4)) and 240, 242–3, 254, 257–9,
261

reprisals and 243
Trail Smelter Arbitration 188, 205, 336
treaties, application and enforcement (VCLT

28–30)
good faith and (VCLT 26) 276, 284, 311, 343, 398
margin of discretion 556
obligation of result, provision of

legislative/regulatory framework
distinguished, OSPAR Convention
(1992) 555, 579–85

obligations under treaty superseded but not
terminated by subsequent treaty 513

pacta sunt servanda (VCLT 26) 285, 311, 343,
349–50, 352

‘approximation application’ theory and 277,
284, 303

treaties, breach
actions preparatory to, distinguishability 278,

282
continuing 284
continuing obligations following 281, 287,

309–10
countermeasures, right to take 278, 280, 284,

287, 302–4, 350–2, 359–62
duty to mitigate consequences, whether 278
as ground for termination 278, 280–1, 282, 285,

286, 305
necessity as defence 279, 285, 295–302, 304,

348–50, 353–4, 358–9. See also necessity
non-performance 295–302

reciprocal 276, 282, 285, 287, 313–14, 316
remedies. See remedies
State succession and 313
treaty obligations, effect on 309–10
unilateral action as 278, 286, 303–4, 307–8,

314–15, 348–51
treaties, interpretation

aids
EC Directive relating to same subject matter

569, 579–85, 589, 590, 598–600
English and French texts, comparison 573
grammatical structure 557
implementing treaty 388, 415–16
other treaties concluded by same parties

before entry into force between parties
591

draft treaty 591
travaux préparatoires 8, 54, 583, 590

applicable law (VCLT 31) 338, 342
law in force at time of conclusion 283, 343–4

‘fixed reference’ (renvoi fixe) 283, 343
‘mobile reference’ (renvoi mobile) 283,

343–4
context (VCLT 31(2))

circumstances prevailing at time of
conclusion 344–5

text of other articles in treaty 451, 456–7
good faith (VCLT 31(1)) 578
implied terms 215
‘inclusive causality’ 556, 587, 589–90, 592–3
intertemporal law/developments subsequent

to treaty (VCLT 31(3))
Gabčı́kovo/Nagymaros Project 282, 337–9,

342–3, 345–6, 578–9
treaty provision acknowledging possibility of

283, 287, 301, 306, 307–8, 310–11, 320,
337–9, 345, 353, 356–8, 360

object and purpose 214, 217, 221, 282, 449, 451,
452, 456

ordinary meaning 214, 221, 514–15, 520
parties’ intention, at time of conclusion

according to contemporary applicable
law 283, 343

purposive 453
revision distinguished 342, 344–5
State practice and 243
subsequent practice 215, 221, 281, 516–17

treaties, State succession 275, 315
breach, liability for 313
establishment of territorial regime and 281,

283–4, 308, 311–12, 346–8
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treaties, termination
in absence of provision for 276, 278–9,

305
applicable law 286
for breach 278, 280, 282, 305

in absence of injury 280
prior breach by other party, relevance 280–1,

286
desuetude and 95, 96
for fundamental change of circumstances

(VCLT 62) 9, 22–9, 278, 304, 306–8
automaticity 25–6
changed circumstance as essential basis for

consent 280, 306, 307
classification as

change in customary international law 8,
27–9

change in economic conditions 279–80,
306–7

change in environmental law 278, 280,
306–7

change in fishing techniques 8, 23–4
change in political conditions 279–80,

306–7, 340
environmental developments 286, 307–8

as customary international law 23, 276,
278–9, 306–8

exceptional nature 280
‘fundamental or vital interests’, sufficiency

23–4
requirements

radical change 23, 25, 279, 306–7
unforeseeability 279–80, 301, 307

treaty provision for change, relevance 306,
307–8

for impossibility of performance (VCLT 61) 276,
278, 304, 305–6

impossibility deriving from breach of
international obligations and 306

‘permanent disappearance or destruction of
an object indispensable for the execution
of the treaty’ 279, 306

notice of, effect 275, 282, 286, 304–8, 315
treaties, validity

emergence of new peremptory norm of general
international law ( jus cogens), effect
(VCLT 64) 307, 343

estoppel from challenge to 283, 301, 360
force/coercion (VCLT 51) 8, 18

Treaties, Vienna Convention on the Law of (1969),
third parties, applicability to 276

Truman Proclamation (1945) 41, 46–7, 49–50, 52,
383

Trust Territories
joint and several liability 138, 141–3
rehabilitation of worked-out phosphate lands,

UN discussions relating to 139–40
responsibilities. See Nauru worked-out

phosphate lands, responsibility of
former Trusteeship Administering
Authority for rehabilitation

tuna
conservation and management, obligation to

cooperate in (UNCLOS 64, 118 and
Annex I) 398, 403, 404, 407, 408–9,
411–12

as a highly migratory species (UNCLOS
Annex I) 403, 416, 495–6

measures to protect
subsequent to Order for provisional

measures 518–19
TAC (total allowable catch) 499

Japanese attempts to increase 502–4,
510–11

precautionary principle 394, 398, 404, 405,
409–16, 418–19

provisional measures (UNCLOS 290) and 396,
397–420, 504–8, 517–19. See also
provisional measures (UNCLOS 290)

reduction in catches, need for 395, 408
scientific evidence relating to 394–5, 404–5, 408,

409, 413, 414, 506–7
threat to 394–5, 396, 404–5, 408, 414–16,

499
unilateral measures, acceptability 360–1, 398,

399–400, 401, 404–5, 406, 417–19,
506–7

retaliatory measures 396
Tuna, Convention for the Conservation of

Southern Bluefin (1993)
‘conservation and optimum utilization of SBT’

(CCSBT 1) 416
Law of the Sea Convention (1982) and 403, 504,

510–13, 519–20
continuing obligations under UNCLOS

511–13
as implementing treaty 416, 504, 506–7,

511–12
as single dispute 497, 513
UNCLOS obligations extending beyond

CCSBT 512–13
text (extracts) 499–501
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Tuna, Convention for the Conservation of
Southern Bluefin (1993), dispute
settlement provisions (CCSBT 16)

agreement to alternative dispute settlement
procedure with binding effect (UNCLOS
282), whether 403, 417, 508, 514

Antarctic Treaty (1959) compared 515
consultations and negotiations (CCSBT 16(1))

503
as ongoing obligation 515, 518–19

ICJ/arbitration in case of failure to resolve by
other means (CCSBT 16(2)) 514–15,
518–19

‘with the consent ... of all parties to the
dispute’ 496, 497–8, 514–15

mediation (CCSBT 16(1)) 504
parallel methods 403, 417, 513–15
‘peaceful means of settlement’, whether

514

UK–Iceland Exchange of Notes of 11 March 1961
(including compromissory clause)

alleged invalidity on grounds of force 8, 18
alleged termination on grounds of change of

circumstances/fulfilment of purpose 5,
6, 7, 16, 18–19, 22–9, 34

12-mile limit, effect of acceptance under
international law 8

breach
Icelandic Regulations 12–13
Iceland’s failure to appear 12–13

dispute in relation to ‘the extension of fisheries
jurisdiction round Iceland’ 9, 16, 24–5,
31–2, 44–5, 46, 54–62, 66–70

Iceland’s economic dependence on
fisheries/need for conservation, UK
acknowledgment 24–5, 34, 36–7

text (compromissory clause) 4–5, 15–16
travaux préparatoires 8, 54
UK’s historic fishing rights, Icelandic

acknowledgment 38–9, 50, 65
UK–Iceland Exchange of Notes of 13 November

1973
Court’s jurisdiction, effect on 10, 13
as interim agreement ‘without prejudice’ to

rights of parties 9
termination, effect 67

UN Charter (1945)
advisory opinion, right of UN organ or

specialized agency to request (Art. 96(2))
213, 219–26, 255

domestic jurisdiction (Art. 2(7)) 80
good neighbourliness principle (Art. 74) 269–70
judicial settlement (Art. 33) 25, 36, 41–2, 61
specialized agencies: coordination of policies

and activities (Art. 58) 224
specialized agencies: definition (Art. 57) 224–5
specialized agencies: ECOSOC role (Art. 63) 224
threat or use of force against territorial integrity

(Art. 2(4)) 240, 242–3, 254, 257–9, 261
trusteeship (Art. 76) 125, 138

UN General Assembly. See General Assembly
(UNGA) Resolutions

UN Security Council. See Security Council
Resolutions

UNCLOS I
exclusive fisheries zone/patrimonial sea

concept 35
fisheries jurisdiction/territorial sea limits,

failure to agree 33
Resolution on Special Situations relating to

Coastal Fisheries 35, 41, 49, 52–3, 459–60
UNCLOS II

balance of interests of coastal and non-coastal
States, need for 39–40

fisheries jurisdiction and 33, 35–6, 459
UNCLOS III, fisheries jurisdiction and 34, 385
UNEP (United Nations Environment

Programme) 230
Environmental Impact Assessment Guidelines

(1987) 186
unilateral declaration/undertaking

binding effect 94–5, 97, 98, 114–15, 554
Nuclear Tests 576
OSPAR Sintra Statement (1998) 554, 575–6
responsibility for determining 114

erga omnes effect 114, 161
statements qualifying as 94–5, 111–16

United Kingdom
Environmental Information Regulations 1992, s

4(2) (commercial confidentiality) 567–8
Radioactive Substances Act 1993

Environment Agency Explanatory
Memorandum (Commissioning of
Sellafield MOX Plant) 565–6

MOX Plant Decision on Justification
(1998/2001) 568–70, 593–7

obligations under Directive 96/29 Euratom
and 565–6, 593–7

radioactive waste disposal (Sellafield MOX
Plant) (Euratom obligations)
564–71
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694 Index 5 IELR

United Nations Compensation Commission
applicable law (Rule 31) 620, 635–6
Category ‘E’ claims (corporations),

environmental damage claim 515–17,
610

Category ‘F’ claims (environmental damage or
depletion of natural resources) 616,
626–68

parallel submission of corporation claims in
Category ‘F’ 610, 616

causality 621–5
claim, right to amend 625
classification of claims

legal implications 610, 616, 621
public sector enterprise, claim for

environmental damage 610, 615–17
compensation. See also monitoring and

assessment of environmental damage,
compensation for and monitoring of
public health, compensation for below

allowable costs 611–14
approval 625
attributability of costs to individual claims

611–12
for cost of fighting oil fires 610, 617
damage caused by allies’ military activities,

relevance 610–11, 624–5, 628, 629, 631,
651–62

exchange rates and 667
for expenditure on capital goods still in use

611–12
interest on 614, 667–8
for loss or damage outside Kuwait or Iraq

627, 644–5
for measures to mitigate damage 632–4
mitigation of losses, obligation 610, 617

costs 625
Decision 7 (criteria for processing of claims of

individuals not otherwise covered)
paras. 16–29 (payments in respect of direct

damage or injury to corporations)
610–11, 615–16

para. 21 (compensatable losses) 615–16,
621–5

para. 35 (environmental damage and
depletion of natural resources) 615–17,
621

definitions (Governing Council Decision 7)
‘direct environmental damage and depletion

of natural resources’ 610, 637
‘direct loss, damage, or injury’ 636–7

damage caused by refugees from Iraq or
Kuwait 628, 629, 666–7

due process and 611, 636
investigative role of Panel 611, 642–3

estoppel, second presentation of claim 610,
619

evidentiary requirements (Rule 35) 628, 630,
632, 644, 648, 660, 663, 667

joinder of substantive claims and monitoring
and assessment claims 642

monitoring and assessment of environmental
damage, compensation for 627, 637–47

assessment of compensation prior to
decision on entitlement on substantive
claim 639, 642, 645–6

cultural heritage materials and sites 627–8,
647–50

impacts on ground and surface water 628,
629, 632, 650–1

impacts on marine and coastal environment
628, 651–62

nexus between damage and invasion and
occupation, need for 639–40

in absence of adequate evidence 641
attributability to invasion and occupation,

need for 640–1
outcome of monitoring, relevance 640
Panel’s right modify/refuse compensation

644
‘reasonableness’ of monitoring 627–32, 637,

639–41, 644–7
review of monitoring and assessment/

evaluation of evidence and method
642–3

standard of proof of damage 639, 645–6
transport and dispersion of pollution studies

646–7
monitoring of public health, compensation for

627, 628–9, 630, 631, 632, 637–8
as political organ 611, 636
report and recommendations of Panel,

submission and approval (Rule 38) 625,
635

standing
public sector enterprise 610, 617–19

claim deemed to be on behalf of
government 618–19

verification of claim 611–14
multiple recovery, avoidance 611, 618–19

United Nations Compensation Commission, Rules
31 (applicable law) 620, 635–6
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35(1) (admissibility, relevance, materiality and
weight of evidence) 644

35(3) (supporting evidence) 628, 630, 632, 644,
648, 660, 663, 667

36 (Panel’s right to request written and oral
submissions) 642

38 (reports and recommendations of Panel) 625,
635

38(b) (special procedures) 642
38(d) (time limits for review of claims by

respondent) 609–10
40 (approval of compensation award) 625

war, law of
definition and scope 244
jus cogens, whether 244

wartime environmental obligations 218, 232–4,
255–7. See also nuclear weapons,
deployment; United Nations
Compensation Commission

Convention on the Prohibition of Military or
Any Other Hostile Use of
Environmental Modification Techniques
(1977) 235, 255–6, 267, 268

cultural heritage and 627–8, 631–2, 647–50
customary international law 234
Geneva Conventions (1949) 232, 234, 253
Geneva Conventions (1949) (Protocol I) 232–3,

234, 244, 253, 257, 269, 271
Geneva Protocol (Prohibition of Asphyxiating,

Poisonous or other Gases and
Bacteriological Methods) (1925) 234,
235–6, 243, 251

Hague Conventions (1897/1907) 232, 234
necessity and 242, 256

proportionality and 242, 256, 266
Rio Declaration on Environment and

Development (1992) 228, 234, 235, 255–6
State responsibility for damage caused by either

side in military conflict 610–11, 624–5
Stockholm Declaration on the Human

Environment (1972) 255–6
Toxin Weapons Convention (1972) 234
UNGA Resolution 47/37 of 25 November 1992

(protection of environment in times of
armed conflict) 257

WHO (World Health Organization)
advisory opinion on legality of nuclear

weapons, right to request 213–37
applicable law, international law 225–6
competence 214–31

authority to determine 215
legality of underlying situation, relevance

213–14, 221–3
practice relating to legality of nuclear

weapons 213–14, 225–6
Constitution, interpretation

implied terms 215
nuclear weapons, deployment and 216–18,

226–7, 230–1, 236–7
object and purpose 214, 217, 221
ordinary meaning 214, 221
practice of WTO and 215, 221

Resolutions
WHA46.40 (14 May 1993) (Request for

Advisory Opinion on Legality of Use of
Nuclear Weapons) 213, 215, 218–37

procedural validity/intra vires
considerations 215

text 218–19
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