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For references to particular articles of treaties, see the Table of Treaties, p. xxxiii.

A
Aboriginal rights. See Canada, aboriginal rights; Canada, aboriginal title; Canada,
Indian peoples in; Finland, Sami rights
Act of State—
declaration of diplomat as persona non grata 443-5
judicial review 445
sovereign activity
—international law, under 613
Alien -
equality of treatment 653-4
non-national, whether synonymous 338-41
rights
—rights and freedoms of citizen 653-4
Ambassador. See also Diplomatic agent
State immunity, jurisdiction—
—entitlement 613-14
Applicable law—
Hcad of State
—authority to act on behall of State in international relatons 103
secession of part of'a State—
—international law 546, 579
—municipal law 133-46, 580, 590
State, creation—
-international law 117-20
—municipal law 121-3
Arbitrary act—
interference under law--
—conformity with provisions, aims and objectives of International Covenant on
Civil and Political Rights (1966), nced for 342-3
est—
—proportionality 348-9
rcasonableness 342-3
Australia
broadcasting
Australian Content Standard. Se¢e also New Zealand, Closer Iiconomic Relations
Trade Agreement (1983) helow
——compatibility with treaty obligations 386-115
——transmission quota as 391
- --programme content 393-5
law of~
—-Broadcasting Services Act 1992—
Section 4(1) 400
Section 122(1)(a) 387
Section 122(1)(b) 389-91, 405-7
Sections 122(1)(b) and 160(d), conflict 389-414
Section 128(1) 401
Scction 158 386, 400
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Australia (cont.)
Section 159 386
Section 160 386-7, 389-91, 400-1

—validity of act in breach of 412-14
legislation

—implementation by broadcasting authority in conformity with treaty obligations

407

—validity—

———contflict with international obligations 410-12
legislation, interpretation—

~aids -
context 393-5, 405, 406
legislative history 392-3

—guidelines—
conformity with treaty 407-10
every word to be given meaning 405
ntention of legislature 398-9

----object and purposc 404-5

——ordinary grammatical meaning 406-7
——Statute as a whole 404-5
—phrases—
———“Australian content” 389-95, 402
—presumptions—
conformity, international law 395
New Zealand, Closer Economic Relations Trade Agreement (1983)—

—MFN clause-—~
Australian Content Standard (broadcasting), compatibility with 386-415
- text 387
B
Belgium—

act of State—
—declaration of diplomat as persona non grata 443-5
—judicial review 445
American Battle Monuments Commission—
legal personality 440
diplomatic relations—
declaration of diplomat as persona non grata-—
act of State 443-5
employment contract—
—applicable law 425
international organizations—
—Ilegal personality 426
international organizations, privileges and immunities—
—immunity, execution—
——exequaltur as preliminary step 429
nature of assets as test 428-9
——-waiver, need for 428, 429
immunity, jurisdiction—
——employment contract 425
—waiver 425
jurisdiction—
—nexus—
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-— payment of compensation 417
—————— registered office 416
law of-
— Judicial Code—
— —Article 635 417
service of process—
—date of 420
—means—
— —diplomatic channels 420
——registered post 420, 440-1
State immunity, jurisdiction—
classification of act
establishment of Office for Management of Public Debt (recovery of
compensation in respect of expropriation of private property) 417-18
— private person test 421, 433
—customary international law-—
European Convention on State Immunity (1972) 422
—cmployment contract-
dismissal 419, 421-3, 435
— —European Convention on State Immunity (1972), relevance 422
language teacher 434
———nationality of employee, relevance 422
——entitlement to raise- —
—Court ex proprio motu 431
—cxpropriation 417
—preliminary issue 417
treaties—
—applicability —
——non-party, to 434
--publication, need for 426, 439-40
Bosnia-Herzegovina—
armed conflict—
- international, whether 174-5
boundarics
--administrative dividing lines 74-80
conversion into international boundaries 76-80
—Arbitration Commission of the Conference on Yugoslavia 76-7, 116-17
—Dayton Agreements (1995) 79
demarcation lines 75
federal unit of SI'RY, whether 130-2
Framework Agreement for the Federation (1994) 77-9
Genocide Convention (1948)—
applicability 23-7, 67-8
——date of 25
—succession mechanism 23-7, 183-203
Head of State—
—authority to act on behalf of State in international relations 34-5, 102-15
- existence of state of war or emergency, relevance 108-13
intcrnational protectorate, as 94-6
proclamation of sovereignty -
~~legality 115-16, 132-57
recognition 96-102
— FRY reservation 200-3
—political basis 98-102
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Bosnia-Herzegovina (cont.)
secession, right of 130-37
Statchood—
—Dayton Agreements (1995)—
—dependence on effective implementation of 89-94
-—eflective government 80-93
— population—
——absence of consensus between separate groups 73-4
— Republika Srpska and Herceg-Bosna, relevance 80-8
—territory 71-3, 74-80
trcaties-—-
—State succession 23-3, 46-8, 115-17, 183-203
Boundaries—
uti possidetis
—Yugoslavia 77
Broadcasting—
content standard—
— MFN clause, compatibility with 386-415
—transmission quota as 391
programme content 393-5

C
Canada—
aboriginal rights. See also aboriginal title below
—abandonment—
—burden of proot 462
—-alicnation—
- restrictions on 463, 476, 498-500
—-basis—

——occupation or use of specific land 456-7, 463, 467
—- -operation of law rather than Crown grant 463
——practices, customs and traditions pre-dating contact with Europeans 469-70,
473-4
-—common law recogniton 467, 469, 481
—constitutionalization. See aboriginal title, Constitution Act 1982 below
~—consultation with minority representatives, relevance 516, 534
-—critical date--
——contact with Europeans 469-70, 473-4, 481
—-——England’s assertion of sovereignty 460, 463
—development, possibility of 469-70
~—extinction
-——act inconsistent with continuing right, implied by 460-1, 466-7, 470
— - -clear and plain intention, need for 460, 464-5, 469, 475, 522-3
—- Crown’s power of unilateral 457, 460, 464
—-- fiduciary obligation of Crown. See below
——- laws of general application, by 465-6
—- possibility of 463, 511
— —provincial power over. See below
-—fiduciary obligation of Crown—
to ensure aboriginal activitics not unduly impaired 461, 512-17, 529
——to enter into and conduct negotiations in good faith 524
—land rights 476

—nature—
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~ —ad hoc 466
--communal pursuit of subsistence activities 456-7, 463, 472-3
—jurisdictional 439, 464, 468, 472, 473-6
~—personal 457
—- proprietary 437-8, 463, 467
— —usufructuary 457
—negotiations relating to 464, 466, 469, 473, 535
——Crown’s obligation of good faith 524
—oil or gas benefits 496-7
—priority over competing and inconsistent activities 457
—provincial power over 465-7, 470, 518-23
—*core of Indianness” 520-1
——general legislation affecting 521-2
——legislation relating specifically to Indians 521
— rights not relating to land 521
—rights relating to Jand 521
—reconciliation of prior aboriginal occupation and Crown sovercignty 481, 504,
514-15
—regulation —
——legitimate and justifiable Crown interests, need for 437, 533-4
possibility o[ 463
—requirements—
~— continuity 481-2, 494-7
— integrality to claimants’ culture 467-8, 470, 497-500
—long-standing practicc 456, 463-4, 468, 472
— -occupation pre-dating England’s assertuon of sovereignty 459-60, 463-4, 468
— ~occupation of specific territory 459-60, 463-4, 468
— occupation to the exclusion of other organized societies 459-60, 468, 474
— organized society 439-60
—self-government 470-1, 474-7, 517
—as alternative to jurisdiction 478-9
— territorial limits 476
——evidence of 488-90
title to land, distinguished 520
—trapping—
—--whether aboriginal right 472
aboriginal title. See also aboriginal rights abore; Indian peoples in below
aboriginal rights, distinguished 511
-—affirmation by Constitution Act 1982 452, 470
—alienation, restrictions on 492, 528-9
—Dbasis
— --activities 491-2, 503-4
-—- occupation 472, 493, 528
—possession 472
——relationship between common law and pre-cxisting aboriginal law 493
—- Royal Proclamation, 1703 493, 532-3
~—-usc 472
—-at common law 492-500
—Constitution Act 1982 500-3. See also Constitution Act 1982, Section 35(1)
below
—critical date—
— assertion of sovereignty 481-2, 504-8, 531-2
—cvidence of 452
occupancy 498
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sanada (cont.)
occupation prior to assertion of sovereignty 504-8
——oral histories 453, 471, 481-90
—extinction. See power of province to extinguish helow
—interference with—
— compensation 516-17, 535
—- requirements 514-16
—joint 509-11
—nature-—
——aborignal rights 469
—-—communal 493
——owncrship and jurisdiction 472, 478, 527-8
—right in land 452, 491-2, 502-3
right to exclusive use and occupation for variety of purposes not nccessarily
integral to aboriginal cultures 494-7, 529
——sui generts 453, 469, 481, 492-500, 528
~——uncertainty 478-9
—-power of province to extinguish 453, 470-1, 535
— requirements-——
—--continuity 508-9, 528, 530, 531-2
~——defined territory 530-1
exclusive occupation 509-11, 524, 531, 532
— - --practiccs relating to traditional way of life 530, 532
—reserve lands, relevance of legislation relating to 529-30
applicable law
~—secession of part of State—
—- mternational law 546
——municipal law 590
British Columbia
-—aboriginal rights in 452-335
confederation- -
—history 550-5
Constitution—
—constitutional/parliamentary supremacy, distinguished 564-5
——cultural and linguistic minorittes, pursuit of collective goals 559-60
— -entrenchment, reasons for---
protection of division of powers 565
protection of human rights 565
protection of minority groups 5635, 566
—rcferendum. See below
—sovereignty of pcople, expression of 569
—unwritten principles- -
~——aid to interpretation 556-7, 558
— - -democracy 560-3
effect 557
~——federalism 557-60
——protection of minorities 566-8
— written nature 555-7
Constitution Act 1867~
—Section 91(24) 465, 518-19, 520-2
—Section 101 540-2
Constitution Act 1982—
—Section 35(1) 452-3, 466, 468, 469, 491-517
- —self-government, right to 517
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—Section H2(1) 564
Constitution, interpretation
—aids—
unwritten underlying principles 536-7
--guidelines
——text as a whole 556
democracy--

majority rule 561-3, 592

——-competing majorities 562-3, 566

—referendum, role 565

—rule of law, need for 562-3, 572. Se¢ also rule of law below

—sovereign will of the people, supremacy 560, 562
evidence ol—

—territorial limits of aboriginal rights 488-90

—title -

occupancy 498

——-oral histories 453
Indian peoples in—

—Gitksan and Wet'suwet’en people—

———demography 454, 473

——history 454-5
oral histories 485-8
social organization 455-6
-territorial houndaries 461-2, 473

—jurisdiction over
- - Interjurisdictional immunity 520-1
jurisdiction over land, distinguished 520

—rights 452-535. See also aboriginal rights above

—title. See aboriginal title above
international law—

—municipal courts, application by 545-6
binding eftect on other States or international courts 345
judicial restraint 574-5
Jjurisdiction—

Indian peoples
jurisdiction over land, distinguished 520
Jjusticiability—
advisory jurisdiction—
hypothetical question 546
~——legal nature of question 546-7
—Imprecisc or ambiguous question 548-9

—judicial restraint, need for 574-5

~—legal problem, limited to 573-6

—seccession 574-7, 593-4
law of--

Constitution Acts. See Constitution Act 1867 and Constitution Act 1982 abore

—Indian Act 1985—

- Section 88 466, 522-3

~Indian Oil and Gas Act 496-7

—--Supreme CGourt Act 1985

———constitutional validity of Section 53 541-9
legislation, interpretation—

—phrases—

—Indians” 520-1
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Canada (cont.)
—"lands reserved for the Indians” 518-20
legislative powers
—distribution between provinee and federal government 557-9
political question doctrine—
—<larification of legal framework for democratic decisions 547
Quebec—
—*people”, whether 594
—right of sclf-cxpression 587-8
secession, right of 539-95. See also secession, right of province below
referendum
—democratic, whether 565, 572
—Tlegal effect 570, 593
~legitimacy, conferring 571
negotiation, obligation following 570-4, 593
—secession, relevance to 570-1, 592-3
remedies—
necd for 576
political process as 576
rule of law
—definition 563-6 _
——constitutionalism distinguished 564-5
remedy for breach 590-1
secession, right of province---
——amendment to Constitution, necd for 568-9, 574
—applicable law—
international law 546, 579
municipal law 590
complementary rights of federal government and other provinces 571-3
—de facto 578, 589, 595
—international law, under 579-91
—legitimacy---
——recognition 576, 593
——refusal to negotiate, effect 576-7
—referendum 570-1, 592-3
—unilateral 568-95
Supreme Court
—advisory function 543-4
—international law, right to apply 345-6
—jurisdiction—
advisory function. See above
application of federal laws, whether limited to 541
——1important questions of fact or law concerning any matter 544
interpretation of Constitution Acts 544
——---original jurisdiction 541-2
questions concerning the powers of the legislature or government of a
Canadian province 544
primacy over provincial court of appeal 542
Civil war—
Bosnia-Herzegovina. See Bosnia-Herzegovina, armed conflict
Genocide Convention (1948), applicability 28
Compensation—
for—
—interference with minority rights 516-17, 535
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Consttution (Statej—
constitutional/parliamentary supremacy, distinguished 564-3
entrenchment, reasons for—
-protection of division of powers 565
protection of human rights 565
—protection of minority groups 565, H66
interpretation —
aids
——unwritten underlying principles 556-7, 558
—guidelines—
——text as a whole 556
property rights, protection of 624-36
treaties. See Treaties, constitutional compatibility
unwritten principles -
--aid to Interpretation 536-7
—democracy 360-3
—cflect 537
- federalism 557-60
protection of minorities 366-8
written 553-7
Counterclaim—
admissibility—
—Court’s discretion 242-3, 245, 250-3
—criminal cases 248-50
—1C)—
Bosnia and Herzegovina v. Yugoslavia 206-53
-oral hearings, need for 227, 236
—State immunity cases 241-2
JLC Draft Articles on Jurisdictional Immunities of States and their Property
(1991) 241-2
autonomy 216-17, 222-3
basis—
—congistency of decision-making 217-18
—procedural economy 217-18, 235-6
defence on merits, distinguished 217
United States Diplomatic and Consular Staff in Tebran 217
definition 246-50
equality of parties 220, 226
joinder- -
—automatic, whether 224-6
legal naturc 223
requirements— v
—"“direct connection with the subject-matter of the claim of the other party” 218,
994-31, 943
— Case concerming the Diversion of Water from the Meuse 229
—- Court’s discretion to determine 218, 224-7
—facts of the same nature 218
——Tactual connection 218, 228
legal connection 218, 228-31
——-part of the same factual complex 218, 230
reasonable time-scale for decision 220
—reciprocity of obligations, relevance 218-19
—"“within the jurisdiction of the Court” 245
as recognized by the parties 218
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Counterclaim (cont.)
third party—
— cffect on admissibility 243, 253
—-protection-—
—transmission of Order 220
Courts, municipal—
advisory functions 543-4
appeal court’s right to exercise original jurisdiction 541-2
Customary international law—-
diplomatic privileges and immunities—
—matters not covered by the Vienna Convention on Diplomatic Relations
(1961)611
—-State succession —
— ~-incorporation of receiving State into forum State, effect 615-16, 618
-—third State, in 610-12
evidence of---
—State practice: gu
—treaty. See treaties and other international instruments reflecting below
Jus cogens: qu
requirements -—
—-constant and uniform practice 186, 610
—general acceptance 186, 610
—Jus cogens: qv
—opinio juris 610
——State practice: gv
State practice: v
treaties and other international instruments reflecting—
—LEuropean Convention on State Immunity (and Protocol) (1972) 422, 431, 432-4
- -Vienna Convention on Diplomatic Relations (1961)—
preservation of customary international law 611
—Vienna Convention on the Law of Treaties (1969) 196
—Vienna Convention on the Succession of States in respect of Treaties (1978)
186-92

Democracy—
majority rule 561-3, 592
—competing majorities 562-3, 566
referendum, role 565
rule of law, need for 562-3
supremacy of sovereign will of the people 560, 562
Deportation—
family life, respect for 341
—unlawful or arbitrary interference 337, 348-9
grounds—
—criminal record 342-3
inhuman or degrading trcatment, whether 330
Diplomatic agent—
agrément, need for 616-17
—State succession, and 616-17
criminal offence-—
—remedy—
—--—declaration as persona non grata 607
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functons
--bomb attack, assistance 600, 603
Diplomatic privileges and immunitics. See also International orgamzations, privileges
and immunitics; State immunity, jurisdiction
abuse
——measurcs to prevent 608
——hreak ol diplomatic relations 611
refusal of permission to transit 611
withdrawal of agrément 611
remedics-
cxpulsion 618
agrément, dependence on 610, 616-17
basis
forcign relations considerations 607
—protection of own diplomats abroad 607
—protection of sending State 609, 616, 617
criminal jurisdiction—
————— serious violation of law 607
customary international law---
—State succession—
incorporation of receiving State into forum State, effect 615-16, 618
entitlement
-termination of diplomatic status-
continuation after, functional basis for 600, 605-6
—————— protection of State as basis 609
functional 603, 605-7. See also Diplomatic agent, functions
act attributable to State 606
act illegal under sending State law 606
criminal act 606, 607
—failure to prevent homb attack 606
personal immunity, distinguished 606, 609-10, 612-13
—termination of status, after 600, 605-6, 612-13
immunity, jurisdiction
—functional. See Diplomatic agent, tunctions
purposc. See basis above
State immunity, and 605-6. See also Ambassador, State immunity, jurisdiction
distinction 608-10, 613-14
—primacy 613-14
State succession
incorporation of receiving State into forum State, effect 602, 614, 615-17
customary international law 615-16, 618
State practice 613-16
third State, in 602
customary international law 610-12
effects doctrine 604-5
—general principle of international law 602
Lateran Treaty (1929) as evidence against 612
—recognition of judgment delivered by courts of receiving State 612
—State practice 612
—--termination of mission, rclevance 612-13
third State as successor State, relevance 602
Vienna Convention on Diplomatic Relations (1961)
—customary international law—
—residual matters 611
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Diplomatic relations—
declaration of diplomat as persona non grata
—act of State 443-5
Discrimination
compensation by successor government for expropriation of property under
communist regime 268-76
Dispute settlement. See also International Gourt of Justice (IC])
Genocide Convention (1948) 39-41, 204-5
methods -
—tailure to make treaty provision 662

Employment contract—
applicable law 425
European Convention on Human Rights (1950)—
constitutional compatibility 642-35
implementation—
—obligation 641-2
—procedure—
national discretion 642-3
municipal law, and—
—direct effect 644
phrases—
—*“religion”—
“faith” 633
“social origin”
——"social status” 653
remedy for breach—
-—-International proceedings, limited to 643-4
Evidence of—
territorial limits of aboriginal rights 488-90
title
—occupancy 498
oral historics 453
Expropriation, compensation—
discrimination
compensation by successor  government for property confiscated under
communist regime 265-76
Expulsion of national—
International Covenant on Civil and Political Rights (1966) 344-5

F
Fair trial—
non-disclosure of prosecution evidence—
—international tribunal’s right to question conduct of defence lawyer 298-9
proceedings—
—international tribunal’s right to question 297
right to
cffective representation 353-5
non bis i idem 363
Federal State—
Canadian Confederation, history 550-5
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constituent State
requirerments—
Bosnia-Herzegovina 130-2
—seccssion—
de facto 578, 589, 595
cultural and linguistic minorities, pursuit of collective goals 539-60
Jjurisdiction
primacy of federal appeal court 542
legislative powers —
—-distribution 468, 557-9
representation—
—federal organs 154-7
Finland—
Sami rights—
—enjoyment of own culture —
measurcs affecting 316-18
——reindeer husbandry, effect of logging and road construction 316-18
France—
freedom of expression—
~anti-semitic remarks, prohibition 372-3
international organizations, privileges and immunities—
—immunity, jurisdiction—
——-execution, distinguished 428
law of—
Freedom of the Press Law (1881)—
Gayssot Act (1990) amending, legality 358-83
legislation—
—implementation by courts in conformity with treaty obligations 378-80

G
General principles of—
international law. See International law, general principles
Genocide—
definition —
—single act as 240
Genocide Convention (1948). See Genocide Convention (1948)
obligation not to commit—
—erga omnes 175
obligation to implement rule prohibiting 175-6
Genocide Convention (1948)--
accession—
—Dayton Agreements (1995) as basis 200-3
notification of succession 200-3
rclevance 194-5
applicability—
—critical date 30
—nature of contlict, relevance 28, 174-5
breach
—individual 45
~—State responsibility for act of genocide 29, 40-1, 44-5, 177-9, 180-2
—-State responsibility for act of ruler or public officials 29
~—territorial jurisdiction, relevance 28-9, 176-82
dispute scttlement provisions 22-35, 38-43, 44, 179-82, 193-4
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Genocide Convention (cont.)
—-retroactive, whether 204-5
humanitarian treaty, whether 184-5
jurisdiction—
—competent tribunal of State in which act commtted 44
—ICJ 42-3, 44-5
International Criminal Court (ICC) 42-3
international penal institution 43, 44
organ of UN 43
notification of succession, effect 194-201
object and purpose—
—protection of rights of individuals and groups of persons 39, 41-2
obligations—
—erga omnes nature 39, 218-19
—jus cogens nature 193-4
——dispute settlement provisions 193-4
~-non-derogable 62-3
-reciprocal, whether 218-19
—to prevent and punish crime of genocide—
——preambular nature of obligation 39, 63
- remedy for breach 39-40
territorial scope 28-9, 174, 176-82
parties to
—DBosnia-Herzegovina 23-5, 46-7
——reservation in respect of, relevance 200-2
—--—succession mechanism 23-7, 183-203
—TFederal Republic of Yugoslavia (FRY) 23, 165-74
—members of UN 24
—recognition, relevance 23-7
rights—
~vested 63
State responsibility. See breach, State responsibility for act of genocide above
State succession 23-3, 45-8, 52-66, 71, 183-203. See also Treatics, State succession,
human rights conventions
—gap, avoidance of 45-8, 64-5, 67-8
Germany, Democratic Republic (GDR)—
diplomatic relations—
—effect of unification 616-17
Germany, Federal Republic (FRG)y—
act of State—
—sovereign activity---
international law, under 613
ambassador—
—State immunity, jurisdiction
——entitlement 613-14
Basic Law (GG)—
Article 2(1) 603
—Article 2(2) (right to life) 603
Article 20(3) 603
—Article 101(1) 603
—Article 103(1) 603
customary international law—
—diplomatic privileges and immunities—
——incorporation of receiving State into forum State, effect 615-16, 618
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—— matters not covered by the Vienna Gonvention on Diplomatic Relations
(1961)611
— - third State, in 610-12
—requirements—
—constant and uniform practice 610
— —general acceptance 610
—--opnto Juris 610
diplomatic agent
—-agrément, need for 616-17
—State succession, and 616-17
—criminal offence-
— --remedy, declaration as persona non grata 607
—functions—
— bomb attack, assistance 600, 603
diplomatic privileges and immunities—
—abuse-
— -measures to prevent 608, 611
—agrément, dependence on 610, 616-17
—basis—
——{foreign relations considerations 607
—protection of own diplomats abroad 607
''''' protection of sending State 609, 616, 617
-—criminal jurisdiction-
serious violation of law 607
—-customary international law—
—State succession-
-—incorporation of rcceiving State into forum State, cffect 615-16, 618
—entitlement '
— termination of diplomatic status, contnuation after 600, 605-6, 609
—functional 603, 605-7
—act attributable to State 606
—act illegal under sending State law 606
——criminal act 606, 607
—failure to prevent bomb attack 606
—personal immunity, distinguished 606, 609-10, 612-13
——termination of status, after 600, 605-6, 612-13
—incorporation of receiving State into forum State, effect
——customary international law 615-16, 618
—Statc practice 615-16
—State immunity, and 605-6
— distinction 608-10, 613-14
— —primacy 613-14
~—State succession—
———1incorporation of receiving State into forum State, cffect 602, 614, 615-17
third State, in 602
— - customary international law 610-12
——eflects doctrine 604-5
——general principle of international law 602
— Lateran Treaty (1929) as evidence against 612
——recognition of judgment delivered by courts of receiving State 612
— State practice 612
———termination of mission, relevance 612-13
———third State as successor State, relevance 602
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Germany, Federal Republic (cont.)
German Democratic Republic (GDR), and—
~——diplomatic relations—
——effect of unification 616-17
— treaties, succession to -
— Unification Treaty 614-15
international law—
—general principles—
——customary international law as 610
——general principles of law as 610
~—sources -
——arbitral and judicial decisions 610
———writings of publicists 610
Jurisdiction—
— effects doctrine 604-5
— soverelgn act of third State 613
law of
—GDR, application in 600
-—Penal Code—
—  —Section 3 604-
—- Scction 9 604-
State agency —
—“agent or instrumentality of foreign State”-
——ambassador 613-14
State practice—
—diplomatic privileges and immunities—
—-third State, in 612
treaties—
—State succession—
—  ad hoc 615
— agrcement of all partics, need for 614
treatics concluded by the German Democratic Republic (GDR) 614

5
5

H
Head of State—
authority to act on behalf of State in international relations 34-3, 102-15
— applicable law—
—international law 103
—domestic law, relevance 103
recognition—
- cvidence of 35, 104-5
Human rights
legal rights, whether limited to 644-5
municipal law
—incorporation into 645
Hungary
expropriation, compensation—
- -property confiscated under communist regime—
———discriminatory, whether 265-76
law of—
- Act XXV (1991) (compensation for confiscation of property) 269-76
discriminatory, whether 274-6
—Act LXXVIHI (1993) (privatization of residential property)
—--discriminatory, whether 274-6
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property
privatization of State-owned residential property
priority to tenants, fairness 276

Inhuman or degrading treatment—
failure of State to investigate prison conditions 298
Interim measurcs
UNHRC 256, 306
International Court of Justice (IC])
ad hoc judge—
——appointment--
——Application of Genocide Convention 11
—purpose 236
admissibility—
—international dispute, need for 34
consent to jurisdiction
—evidence of
——Head of State’s letter in another forum 31-2
~—Head of State’s authority, rclevance 34-5
—implied
——conduct in proceedings 33
-—request for provisional measures 33-4
—“unequivocal indication . . . of a voluntary and undisputed acceptance™ 33-4
counterclaim: ¢e
judgments
-—interpretation
official publication of Court 439-40
Jurisdiction—
basis—
Genocide Convention (1948), Article IX 22-35, 38-43, 44, 179-82
——Treaty of Saint-Germain-cn-Lave (1919) 32-3
genocide cases 42-3
--objection to
——abuse of rights under Statute or Rules of Court 35
value to Court 35
—preliminary objections, purpose 166
ratone tempores—
critical date 30
restrictive nterpretation 42-3
legal dispute
—disagreement relating to performance of treaty obligations 27-30
breach of treaty, distinguished 42
—infringement of rights of Statc, need for 38-42
—international dispute between States 70-1
procedure—
formalism, nced to avoid 25-7
-—oral hearings, nced lor 227, 236, 237-8
—Rules of Court. See below
Rules ol Court-
31206, 212
35(4) 237

-36(2) 237
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International Court of Justice (ICGJ) (cont.)
43 (notification to States party to Genocide Convention) 11
-—44 206
—45 206
—49(2) 216
—33(2) (public availability of pleadings) 12
—56(2) 237
—67 237
—79 237
—79(1) (preliminary objections) 12, 35, 210
—79(7) 166, 237
~-80 206, 216-19, 223-9, 237-8, 244-5
—80(1) 212, 216, 218, 224-6, 234, 245
—80(2) 216, 218, 234
—380(3) 212, 214, 226-8, 234, 235-6, 238
scisin—
—unilateral—
~forum prorogatum 45, 48-50
International Covenant on Civil and Political Rights (1966)-—
arbitrary act—
——conformity with provisions, aims and objectives of Covenant, need for 342-3
—test—
proportionality 348-9
——reasonableness 342-3
death penalty—
—accordance with law, need for 354
deportation—
—decision in accordance with law 330, 337
--inhuman or degrading treatment, whethcer 330
—respect for family life 337, 341
entry to onc’s own country—
—deportation or expulsion, relevance 335, 340
equality of arms 664-5
expulsion--
—mnational 344-5
fair trial—
—non bis i idem 365
—non-disclosure of prosecution evidence 298-9
—right to—
effective representation 353-5
freedom of expression—
—anti-semitic remarks 372-3
—restrictions on 372-3
implementation—-
—-national measures as primary means 659
inhuman or degrading treatment—
—death row 297-8
— - three-year delay in hearing appeal 297-8
—deportation 330
—failure of State to investigate prison conditions 298
minority rights—
—consultation with minority representatives, relevance 317
—enjoyment of own culture 316-18
cumulative effect of measure affecting 318
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obligations under
—entry into force as critical date—
-continuing violation 268-9, 285
—provision of effective and enforceable remedy (or violation 299, 355
phrases—
“his own country” 330-1, 335-6, 337-49
“country of nationality”, distinguished 335, 346
failure to acquire nationality, relevance 336-7, 343-4, 347-8
stateless person 335
—“victim”
“actually affected” 261-2, 372
property rights 268
discrimination in respect of compensation by successor government for
expropriation under communist regime 265-76
remedies —
—avoidance of future violatons 335
—commutation of death penalty 354
—compensation 299
restrictions on rights—
—courts’ interpretation of law in compliance with treaty obligations, relevance
378-80
——requircments
compliance of law with provisions of Covenant 372
conformity with aims and objectives of Covenant 372, 374, 380-1
legitimate purpose 372
—-—-nccessity 373, 374-7, 378-9, 380-3
———proportionality 376-7, 380-1
—— provision by law 372, 380-1
International law—
basis-
—consent 192
—customary international law 192
general principles—
—customary international law as 610
general principles of law as 610
—Lotus principle (“what is not prohibited is allowed”) 590
self-determination 581
—territorial integrity 483, 580, 582, 584-5
municipal courts, application by 345-6
—binding cffect on other States or international courts 345
municipal law, and—
—municipal law as part of international law 121-3
peremplory norms. See Jus cogens
sources—
—arbitral and judicial decisions 610
——-municipal courts 545
customary international law: ¢go
—general practice accepted as law. See State practice
—State practice: gv
—writings of publicists 610
International Law Commission (I1.C)
Draft Articles on Jurisdictional Immunities of States and Their Property (1991)
—counterclaims 241-2
Draft Code of Offences against the Peace and Security of Mankind (1976)—
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International Law Commission (1L.C) (cont.)
State responsibility 178-9
I[nternational organizations-—
legal personality 426
International organizations, privileges and immunitics—
Immunity, execution—
—exequatur as preliminary step 429
—nature of assets as test 428-9
--waiver, need for 428, 429
immunity, jurisdiction—
cmployment contract 425
—execution, distinguished 428
waiver 425

Judicial restraint 574-5
Jurisdiction—
effects doctrine 604-5
Indian peoples in Canada—
interjurisdictional immunity 520-1
jurisdiction over land, distinguished 520
nexus
—payment—
of compensation 417
—registered office 416
sovereign act of third State 613
Jus cogens
basis—
multilateral trecaties 192
derogation 164-5
effectiveness principle, effect on 119-20
Justiciability—
advisory jurisdiction
—hypothetical question 546
legal nature of question 546-7
imprecise or ambiguous question 548-9
legal problem, limited to 575-6

L
Legal personality—
American Battle Monuments Commission 440
Legislation—
implementation by broadcasting authority in conformity with treaty obligations 407
implementation by courts in conformity with treaty obligations 378-80
validity—
—conlflict with international obligations 410-12
Legislation, interpretation—
aids—
—-context 393-5, 405, 406
—Ilegislative history 392-3
—treaty
- unincorporated 663
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guidelines—
—conformity with treaty $07-10
cvery word to be given meaning 405
---ntention of legislature 398-9
—object and purpose 404-3
ordinary grammatical meaning 406-7
Statute as a whole 404-5
presumptions—
-—conformity
international law 395
international obligations 662-3
Life, right to—
nuclear tests 255-62
Lithuania
alien
equality of trcatment 653-4
—rights-—
-—rights and freedoms of citizen 633-4
Constitution 1938—

Art.
Art.
Art.

- Art.
-—Art.
—Art.
—Art.
Art.
Art.
—Art.
-Art.
—Art.
Art.
—Art.
—Art.
—Art.
Art.

9642

3 642
4642

6 646

7 644

12 642
20(2) 648-9
20(3) 649-50
23633, 635
26(4),650- 1
29 652-3
32 653-4
46 629

47 628
48(5) 647-8
54 628, 633
102 636

—Art. 138 644, 645
—-restoration 622-3
European Convention on Human Rights (1950)—
—constitutional compatibility 642-55
Article 4 (forced or compulsory labour) 646-8
———Article 5 (prompt hearing) 648-50
Article 9 (freedom of religion) 650-1
Article 14 (discrimination) 651-3
——-Protocol 4, Article 2 {freedom of movement) 653-4
—implementation—
obligation 641-2
procedure, national discretion 642-3
—municipal law, and—
fffff direct effect 644
human rights—
—legal rights, whether limited to 644-5
independence, declaration of 622
law of—
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Lithuania (cont.)
—Civil Code---
———Art. 606 643
- Civil Procedure Code -
Art. 482 643
—Law on International Agreements of the Republic of Lithuania 1991—
—Art. 12 644
—Law on Land Reform 1990 635-6
—Law on the Legal Status of Foreigners in the Republic of Lithuania 1991 654
—Law on the Procedure and Conditions of the Restoration of the Rights of
Ownership to Existing Real Property 1990 626-7
Law Appending and Amending 1993 627-8
—Law on the Provisional Basic Law of the Republic of Lithuania 1990 623-4
—Law on the Reinstatement of the 12 May 1938 Constitution 1990 622-3
eflect on other laws in force prior to 15 June 1940 625
—property rights 623-37
property—
—public good 628-9, 634, 635
property rights—
—continuity 624-6
—restoration 626-37
compensation for non-restoration 626-7
limitations on 629-36
treaties—
—implementation—
-—means, choice 642
obligation 641
—municipal law, and—
part of, whether 644
—primacy
civil matters 643
criminal matters 643-4
Lotus principle (“what is not prohibited is allowed”). See under Intcrnational law, general
principles

Minority rights-—
constitutional principle 566-8
enjoyment ol own culture 316-18
—measures affecting—
-——consultation with minority representatives, relevance 317, 516, 534
cumulative effect 318
——threshold 316-18
—reindeer husbandry—
logging and road construction 316-18

N
New Zealand—
International Covenant on Civil and Political Rights (1966)—
—implementation—

national measures as primary means 659
law of—
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Legal Services Act 1991 665-71
legislation, interpretation—
—aids—
treaty 663
—presumptions—
conformity, international obligations 662-3
UNHRC—
—“administrative tribunal or judicial authority”, whether 657, 660-5
—Ilegal aid—
——obligation to provide 664-71
Nuclear tests—
threat of catastrophic accident, whether 262
threat to life, whether 255-62

P
Permanent Court of International Justice (PCIJ)—
Rules of Court (1922)—
—39 247
—40 223, 247
Political question doctrine—
clarification of legal framework for democratic decisions 547
Property---
privatization of State-owned residential property
—priority to tenants, fairness 276
public good 628-9, 634, 635
rights—
—arbitrary deprivation 624
—continuity 624-6
—human right 624
- International Covenant on Civil and Political Rights (1966) 268, 274-6
—restoration—
compensation for non-restoration 626-7
limitations on 629-36
Proportionality—
arbitrary act, test 348-9

Quebec. See under Canada

Recognition, State—

constitutive theory 589
implied ---

—treaty 200
legality of State, effect on 163, 201-2
political act, whether 96-102, 589-91
requirements—

Restatement of Foreign Relations Law (Sccond) (1965) 97-8
retroactive effect
—-legitimization of sccession 589-90, 595
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Referendum—
democratic, whether 565
legality 135-46
procedure 135-46
Remedies—
commutation of death penalty 354
need for 576, 643
political process as 576
Revolution—
definition—
illegitimate change of legal order 590
Rule of law-
definition 563-6
—constitutionalism distinguished 564-3

Sami. Se¢ Finland, Sami rights
Secession. See also Self-determination
applicable law—
—municipal law 133-46, 580, 590
of dependent territories and part of existing State distinguished 188-91
“effectivity” principle 589-91. See also State, creation, effectiveness principle
referendum 570-1, 592-3
right of constituent part of a federal State -
—amendment to Constitution, need for 135-7, 568-9, 574
—Bosnia-Herzegovina 130-57
de faclo 578, 589, 395
—unilateral right 579
sclf-determination, distinguished 584
State succession, distinguished 116-17
territorial integrity 150-3, 162-4, 580, 582, 584-5
Self-determination. See also Secession
general principle of international law 581
Helsinki Final Act (1975) 163-4, 582, 585
International Covenant on Civil and Political Rights (1966) 581, 585
International Covenant on Economic, Soctal and Culwural Rights (1966) 581, 585
multi-ethnic State, in 121, 133-4
“pcople” 147, 583
—municipal law, under 147
—Quebec 594
—-Yugoslavia 123-30, 143
peremptory norm of international law 146-7, 202
right—
—colonial people 583-6, 594-5
-oppressed people 586, 594-5
—‘people” 580-8, 594-5
——people denied right of self-expression 586-8, 594-5
—within existing State 582-5
secession, distinguished 584
UN Charter 581
UNGA Resolution 2158 (XXV) (Declaration on Principles of International Law
concerning Friendly Relations and Cooperation among States in accordance
with the Charter of the UN) 581-2
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Service of process- -
date of 420
means
—diplomatic channels 420
registered post 420, 440-1
Sources of international law. See International law, sources
Sovereignty—
rights
territorial integrity 152
State
creation
applicable Taw--
intcrnational law 117-20
municipal law 121-3
---cllectiveness principle 118-20
—legality—
recognition, effect 165
territorial integrity, importance 580, 582, 584-5
“territory”, distinguished—
loss of territory, relevance 172-3
State agency—
“agent or instrumentality of foreign State™—
—ambassador 613-14
State immmunity, jurisdiction. See also Diplomatic privileges and immunities; International
organizations, privileges and immunitics
classification of act—
establishment of Office for Management of Public Debt  (recovery of
compensation in respect of expropriation of private property) 417-18
private person test 421, 433
customary international law
Europcan Convention on State Immumity (1972) 422, 432-4
cmployment contract
—dismissal 419, 421-3
refusal of work permit as ground for 435
—Furopean Convention on State Immunity (1972), relevance—
——non-party 422
~language teacher 434
—nationality of employee-
- relevance 422
entitlement to raise—
Court ex proprio motu 431
cxpropriation 417
preliminary issue 417
restrictive—
customary international law 434
State practice. See also Customary international law
diplomatic privileges and immunities—
—third State, in 612
treaties—
—State succession 186-92
State responsibility
criminal acts—
~I1.C Draft Code of Offences against the Peace and Security of Mankind (1976)
178-9
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State responsibility (cont.)
genocide 29
Gcenocide Convention (1948) 29, 40-2, 44-5, 177-9, 180-2
State succession
diplomatic privileges and immunitics, cffect on. See Diplomatic privileges and
immunities, State succession
treaties. See I'reaties, State succession
Statehood. See also Recognition, State
Bosnia-Herzegovina 71-102
definition. See requirements below
federal State
—States within 77
requircments—
—capacity to enter into relations with other States 72
—defined territory 71-2, 74-80
effective government 72, 79-94
independence 79
——population 72-4
—recognition 71
—Restatement of the Foreign Relations Law of the United States (Second) (1965)
97-8
—sovereignty 73

T
Territorial integrity—
general principle of international law 483, 580, 582, 584-5
secession 150-3, 162-4, 580, 582
self-determination, and 162, 533
UN Charter 161-2
Treaties—
accession—
—notification of succession 194-201
applicability—
—non-party, to-
———evidence of customary international law, as 434
constitutional compatibility—
—need for 642
customnary international law—
-—Vienna Convention on the Succession of States in respect of Treaties (1978)
185-92
depositary—
—powers 183-4
humanitarian—
---Genocide Convention (1948), whether 184-5
implementation -
---means——
choice 642
——obligation 641
multilateral---
—jus cogens, creation of 193
municipal law, and--
- -part of, whether 644
partics—
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—>States, whether limited to 100
primacy
civil matters 643
criminal matters 643-4
publication, need for 426
reservations—
-recognition of State, prevention of implied 200-1
State succession
—ad hoc 615
—agreement of all parties, need for 614
—automatic 185-91
——Vienna Convention on the Succession of States in respect of 'reaties (1978)
185-92
— Bosnia-Herzegovina. See Bosnia-Herzegovina, treaties
clean slate principle 54-6
——human rights conventions 56-66
—customary international law
—Vienna Convention on the Succession ol States in respect of Treaties (1978)
185-92
de facto successton 158
-de jure 158-61
-—Genocide Convention (1948) 23-5, 46-8, 52-66, 183-203
—human rights conventions 52-3, 184-5
———confirmatory nature 58
—customary International law as basis 59
———erga omnes naturce 56-7
—gap, avoidance 60-1, 64-6, 67-8
—-—gencral principles of human rights and humanitarian law, and 58-9
— principle of conunuity 61-2
——es inter alios acta 62
—stability, protection of 60-1
—State sovereignty, relevance 37-8
—legality of creation of successor State, relevance 115-16, 157-74
- —Vienna Convention on the Succession of States in respect of T'reaties (1978)
158-61
multilateral treaties 190-1
—res wmiter alios principle 62
State practice 186-92
—statement of intention to remain bound 23
—succession of dependent territory and secession of part of State, distinguished
189-90
—treaties concluded by the German Democratic Republic (GDR) 614
—Treaty of Saint-Germain-en-Laye {(1919) 32-3
suspension—
-human rights treaties during civil war 62
Vienna Convention on the Law of I'reaties (1969)—
customary nternational law 196
Vienna Convention on the Succession of States in respect of Treaties (1978)—
—-customary international law 185-92
-entry into force 186, 191
Treaty interpretation
guidelines—
—human rights, protection 344
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U
United Nations Human Rights Committee (UNHRC)—
“administrative tribunal or judicial authority”, whether 657, 660-5
admissibility—
—continuing effects 268-9, 285
—exhaustion of local remedies. See below
—State’s acceptance, relevance 306
—State’s failure to challenge 297
—sufficiency of evidence 352-3
exhaustion of local remedies—
-—clismuissal of identical case in national courts 365
—dismissal of petition for leave to appeal 297
—cflective remedy, need for 364-5
—-failure to complain about trial before Special Criminal Court 285-6
— failure to seek judicial review 286
—vprevious “act of government” finding by national courts 260
interim measures 256, 306
—compensation as effective remedy, relevance 331
—irreparable damage, need for 331
Jjudicial body, whether 657, 660-5
jurisdiction—--
evaluation of facts and evidence—
—- -national courts, for 297
—right to question conduct of trial 297
tight to question defence lawyer’s conduct 298-9
consultation with accused 354
legal aid—
—obligation to provide 664-71
Rules of Procedure —
—85 (composition of Committee) 356 n. |
86 (intcrim measures) 256, 325, 331
—87 (admissibility) 261, 285, 330
—91 (information and observations on admissibility) 325
United Nations Sceretary-General—
responsibilities—
—parties to multilateral treaties, determination of 169-74, 183-4

W
War—
armed conflict—
—Bosnia-Herzegovina. S¢e Bosnia-Herzegovina, armed conflict
Words and phrases—
“Australian content” 389-95, 402
“Indians” 520-1
“lands reserved for the Indians™ 518-20
non bis in idem 365
“people™ 583
—Quebec 594
“religion”—
--“faith” 653
“social origin”-—
—*“soclal status” 653
ubi jus 1b1 remedium 643
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v
Yugoslavia —
Constitution—
—community ol peoples 128-30
history 123-9
Yugoslavia, Federal Republic of (FRY)—
succession to Socialist Federal Republic of Yugoslavia (SFRY)
—treaties—
——Genocide Convention (1948) 169
— statement of intention to be bound hy 23, 166-9
-—-UN Sccretary-General, role 169-74
Yugoslavia, Socialist Federal Republic (SFRY)
Constitution
secession
necd for amendment 135-7
“process of dissolution™ 116-17
referendum—
—Ilegality 135-46
—yprocedure 135-46
representation - -
- federal organs 154-7
secession —
amendment to Constitution, need for 133-7
—State succession, distinguished 116-17

Zaire—
W
Zairianization
—sovereign act 417

~1
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