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For references to particular articles of treaties, see the Table of Treaties, p. xxxv.

A
Acquiescence. Se¢¢ also Estoppel
protest—
—entitlement to rely on other party’s actions 79
Act of State—
act in own State, limited to 529
Admissibility. See also Jurisdiction
Jforum non conveniens—
—absence of alternative forum 532-3
burden of proof 532-3
Arbitral award. Se¢ also Arbitral award, enforcement; Arbitral tribunal
enforcement. Se¢ Arbitral award, enforcement
interpretation—
—aids—
circumstances of conclusion 176
conduct of parties subsequent to original arbitration 77-9, 123-5, 165-6,
190-1, 202-5
context 176
travaux préparatoires 76, 109-10, 176-7
—burden of proof 73
—ex tune effect 76
—guidelines—
——conformity with international law 45
effectiveness 70
general practice of previous tribunal 72
———good faith 55
——%knowledge at time of award 56, 76, 83-4, 111-14, 123, 129-30, 177, 185-6
meaning of terms at time of award 55, 62, 67-8
ordinary meaning 69, 73, 176
translation to produce compatible result 171-2
unity of texts 146, 163
—judicial function 45
—jurisdiction—
limited to that of original tribunal 128-30
~—requirements—
possibility of resolution by interpretation 230
specificity 231
—revision, distinguished 82, 176, 230-1
res judicata 186
—imeaning of terms at time of award 44, 62, 67-8
—operative part of award 43-4, 62
essential elements in reasoning 44, 62
revision. See also Argentina—~Chile Tribunal (1994), revision of Judgment
—appeal, distinguished—
Arbitral Award of the King of Spain of 23 December 1906 200-1
Baron de Neuflize Case 200
—variation to detriment of appellant (reformatio in peus) 226
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Arbitral award, enforcement 445. See also Arbitral award
exequatur, distinguished 445
State immunity, jurisdiction—
—exequatur 445
—waiver of right to—
———consent to ICSID jurisdiction 443-4
Arbitral tribunal. See also Arbitral award
Argentina—Chile Arbitral Tribunal (1902): gv
Argentina—Chile Arbitral Tribunal (1994): qv
competence. See jurisdiction below
dissenting opinion 81
jurisdiction—
—compétence de la compétence 42
—determined by parties 45-6
—exceés de pouvoir—
subsequent developments, relevance 187
—limited to jurisdiction of previous arbitrator 60, 114
—limited to maximum claim of parties 45-6
acceptance by previous arbitrator, relevance 59
—territorial limitation—
evidence of 114
nature—
—procedure as determining factor 42
powers. See jurisdiction above and task below
task—
—compromise 59
Argentina—
Constitution—
—Article 100 435
—Article 101 435
—Article 117 436-7
foreign State—
—action against—
agreement of State, need for 432
international law—
—compliance—
preservation of international standing 433
international organizations, privileges and immunities—
—-State immunity as measure 436-7
judicial protection—
—right to judicial enforcement of rights 431
law of—
—Decree-Law No 1285/58—
Section 24(1)(2) 431, 432-3, 435, 437
—Decree-Law No 9015/63 432
—Law No 48 431
State immunity, jurisdiction—
—basis—
reciprocity 432, 433
—customary international law—
absolute theory 433
—employment contract 432-4
—international organization. See international organizations, privileges and
immunities above
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Argentina—Chile Arbitral Tribunal (1902) 354-6. Se¢ also Argentina—Chile Arbitral
Tribunal (1994)
Arbitral Award of 1966 concerning 36, 167-8
Award—

—compromise nature 59-60, 76, 107, 145, 179
—constituent instruments 43, 77, 87, 110, 157, 163-5, 169-72, 180-1
—interpretation. See also Argentina-Chile Arbitral Tribunal (1994)
——conduct of parties subsequent to original arbitration, relevance 77-9, 123-5,
165-6, 190-1, 202-5
——knowledge at time of award 56, 76, 83-4, 111-14, 123, 129-30, 177, 185-6
meaning of terms at time of award 55, 62, 67-8
unity of texts 146, 163
—text relating to area of dispute 38
jurisdiction—
—areas in dispute 153-4
—territorial limitation 114, 118, 119-22, 178
“points and sections” 101-3
maps, role—
—Award 118-19, 146, 166-7, 169-72, 181
—Demarcator’s map (1903) 119-20, 154-60, 181-3
—evidence of territorial jurisdiction 114, 118, 119-22, 178
—travaux préparatoires 104-5, 106-10, 115-18, 178-80
Argentina—Chile Arbitral Tribunal (1994). See also Argentina—Chile Arbitral Tribunal
(1902)
applicable law—
—1902 Award 42, 82
—equity. See below
—international law 42, 82
any act or instrument of international law binding on parties 42
equity 85, 174
expert—
—use of 204-5, 216-19, 226-7, 323-3
interpretation of Judgment, subsidiary request for 194-6, 229-33
—basis— :
Tratado de Paz y Amistad (1984) 229
—disagreement, need for 229-30
Judgment—
—binding effect 201
—declaratory of content of 1902 Award—
ex tune effect 76
—revision. See revision of Judgment below
jurisdiction—
—basis—
Special Agreement (1991) 176
——compétence de la compétence 42
—limited to jurisdiction of 1898-1902 Arbitrator 60, 85-6, 128-30, 177
—Jlimited to maximum claim of parties as presented during 1898-1902 Arbitration
46-51, 56-60, 85-6, 128-34, 177-80
acceptance by Arbitrator, relevance 59
Memorandum of Understanding (1991)—
—text 24-5
revision of Judgment 194-262
—-appeal, distinguished 200
—applicable law—
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Argentina—Chile Arbitral Tribunal (1994) (cont.)
Tratado de Paz y Amistad (1984) 199-201
—error of fact 199-200
adoption of changing geographical feature as basis 209-10
——definition of water-parting 204-6
failure of party to verify work 227
failure to distinguish single continuous water-parting 223-6
——interpretation, distinguished 227-8
——judgment wholly or in part consequent on 200, 212-15
resulting from act or document of the proceedings 200, 226-7
resulting from error of law 202
resulting from error of reasoning 202
—grounds—
error of fact. See error of fact above
error of law 200
forgery or alteration of document 199
scale of map used by Tribunal 215-23
—resolution of 22 February 1995 194-5
Rules of Procedure—
—14.1 26
—1825
—28 28, 29
—adoption 25
status—
—1902 Arbitrator, and 42, 176
—appointment 25
—autonomous 42, 176
—judicial body 42
task—
—determination of boundary as fixed by 1902 Arbitral Award 41-2, 81-2, 83, 176
Tribunal’s freedom of choice 191
Argentina—-Chile boundary 1-262
acquiescence 125-8, 192
Chile’s claim as presented during 1898-1902 Arbitration 49-51, 56-60, 87-121, 178-80
—oprinciple of natural and effective water-parting 57-8, 59, 93-9, 103-5, 128,
164-5, 177
continental water-parting (divortium aquarum) 50-77, 111-23, 193-4
—1898-1902 Arbitration—
Report 143-5, 149-54
travaux préparatoires 141-3, 188-90
—critical date for determining 211-15
—crossing of rivers, admissibility 70-2, 153, 169
—definition 62-8
matter of law 224-6
—dividing ranges 149-54, 192-3
spur 151
—glaciers, relevance 70-2, 206-12
divortium glaciarum 226
-—local water-parting, and 68-74, 135-45, 151-2, 160-2, 174-5, 183-5, 187-94
—DMount Fitzroy 58-9, 122-3
identity with continental water-parting 136-41, 145-6, 160-2, 174-5, 187-9
separating waters flowing ultimately into same ocean 70
—scientific literature 141
demarcation—
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—following 1902 Award 154-60
—following 1994 Arbitral Award 80
—foliowing Tratado de Limites (1881) 30-2
disputed area—
—description 39-41
estoppel—
—Chile’s acceptance of Argentine jurisdiction over disputed territory 60
—Chile’s acceptance of Argentine maps 203-4
—Chile’s acceptance of maps used by Tribunal 219-23
—contradiction between Chile’s claims 130-4
geographical discoveries, effect 125-6
jurisdiction—
—exercise by Chile 124, 192
——consistency 78-9
effectiveness 78-9
maps, relevance 78-9, 124
—Iland concessions as evidence of 78-9, 124-5, 192
maps—
—1898-1902 Arbitration 108-10
—1903 Demarcator’s—
variations from 1902 Arbitrator’s 155-60
—accuracy 106-7
—dependence on accompanying documentation 106-7
—pecked lines, significance 68-9, 77, 105-6, 112-13, 167-9, 181
—relevance 51-5, 58, 93-112
——evidence of exercise of jurisdiction 79
—scale 215-23
glacial area, relevance 224-6
natural boundary 57-8
Tratado de Amistad, Comercio y Navegacion (1855) 30
Tratado de Limites (1881) 30
—Additional Explanatory Protocol (1893) 31-2, 111
—demarcation agreement (1888) implementing 30
—dispute relating to 30-1
—Treaty submitting disagreements to British Government (1896) 32-5
uti possudetis 30

Belgium—
law of—
—]Judicial Code—
—Article 1452 396-7
Benelux Economic Union— .
European Union, and 291-2
Boundaries—
Argentina—Chile. See Argentina—Chile boundary
changing geographical circumstances 179-80
delimitation—
—demarcation, distinguished 143, 157, 182-3
—Iland and maritime, distinguished 82, 84
demarcation—
—arbitral decision, distinguished 43, 157, 182-3
dispute—
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Boundaries (cont.)
—territorial dispute, distinguished 129-30
fundamental change of circumstances 84. See also stability below
legal concept 209-10
natural—
—Argentina—Chile 57-8
stability. See also fundamental change of circumstances above
—changing geographical feature as basis 208-12
territory, distinguished 85
uti possidetis—
—Latin America 30
Burden of proof—
arbitral award—
—interpretation 73

C
Consular privileges and immunities. See also Diplomatic privileges and immunities;
Head of State; International organizations, privileges and immunities; State
immunity, execution; State immunity, jurisdiction
State immunity, and—
—distinction 419, 422
Contract—
public policy considerations 497
Costs—
equity 485, 498
Critical date—
dispute settlement—
—establishment of claim 130-1
Customary international law—
good faith—
—treaty—
avoidance of measures before entry into force which would defeat object
and purpose 322-3
Jjus cogens: qu
requirements—
—constant and uniform practice 433
treaties and other international instruments reflecting—
—Vienna Convention on the Law of Treaties (1969)—
measures before entry into force of treaty defeating its object and purpose 323
Customs duty—
charge having equivalent effect 333-4

D
Diplomatic agent—
status—
—determination responsibility of Executive 531-2
Diplomatic premises—
inviolability—
—consent of head of mission 480
Diplomatic privileges and immunities. Se¢ also Consular privileges and immunities;
Head of State; International organizations, privileges and immunities; State
immunity, execution; State immunity, jurisdiction
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immunity, jurisdiction—
—civil proceedings—
~——employment contract 452
State immunity, and—
—distinction 419, 422, 452, 465-6, 467-8, 471-2
Vienna Convention on Diplomatic Relations (1961)—
—breach as basis for award of damages 471-2
Discrimination—
racial. S¢e¢ Racial discrimination
Dispute settlement—
claim—
—amendment—
party’s entitlement 105-6, 107
~—contradictions in 130-1
—critical date 107, 114
compulsory—
—Argentina—Chile 36

E
Employment contract. Se¢ under State immunity, jurisdiction
Enforcement of arbitral award. See Arbitral award, enforcement
Equity—
boundary dispute 85
costs 485, 498
State immunity, jurisdiction—
~—classtfication of act—
applicable law 527
Estoppel. See also Acquiescence
conduct of parties 60, 192
contradiction between party’s claims 131-4
definition 129-30, 133
—requirements—
prejudice 133
failure to protest.119, 120, 219-23
general principle of law 133-4
European Commission—
obligations—
—protection of Community’s financial interests 404
European Community (EC)—
Community competence—
—common fisheries policy 344-81
———conservation measures 365-7, 378-9
FAO Agreement to promote compliance with international conservation
measures 351-5
fishing licences 379-80
registration and flagging of vessels 366-7, 379-80
—comimon position, need for 368
—FAQ, Member State representation 344-9
—Member States’ right to vote 368
—obligation to co-operate 380-1
—provisional allocation 364-5
—*thrust of the issue” 368
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European Community.(EC) (cont.)
Council Regulation (EC) No 3697/93 (withdrawal of tariff concessions in respect of
Austria)—
—nature of measure 333-4
—validity 298-338
customs duty—
—charge having equivalent effect 333-4
freedom of movement—
—nationality requirement for public service 282-5
fundamental rights. Se¢ Human rights within EU
human rights. S¢¢ Human rights within EU
privileges and immunities—
—attachment order 385-411
contest in good time, need to 394, 396-7
interference with proper functioning of Community, need for 394-5, 397,
408
measure of constraint, whether 395, 396
—measure of constraint—
authorization, need for 394, 398, 408
relating to property or assets of the Gommunity 395-6
—national law, primacy 396-7, 408
—need to claim, whether 408
—Protocol on the Privileges and Immunities of the European Communities
(1965)—
avoidance of effects under national law 396
—uniformity, need for 397
—waiver 399-400
acknowledgment of receipt of attachment order 409
clear and unambiguous 399-400
—duty of 404
international practice 399
treaties. See European Union (EU) treaties
European Community (EC), ships—
registration of fishing vessels—
—community competence 366-7
European Community law—
breach—
——compensations for. See compensation for breach or failure to implement below
compensation for breach or failure to implement—
—requirements—
actual damage 400, 410
——causal link 400, 402-4, 410
unlawful conduct 400-1, 410
criminal law, and 269
general principles—
—Commission’s obligation to act within a reasonable time in competition policy
proceedings 277-8
—Ilegitimate expectation. See below
legitimate expectation—
—treaty—
measures prior to entry into force defeating its object and purpose 324, 334
primacy—
—Constitution 290-1
requirements—
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—communication to person concerned 335, 337
—foreseeability 335
—precision 335
European Convention on State Immunity (and Protocol) (Basle) (1972)—
customary international law 420
State immunity, execution—
—reversal of absolute immunity rule 420-1
status 420
European Court of Justice (ECJ)—
Article 173 reference—
—Coreper decisions 359
—dispute, need for 360-4
——definition of subject-matter 393-6
—fait accompli, in case of 359-60
—legality of contested measure dependent on facts and law at time when adopted
322-3
—rmeasures having legal effect—
definition by Council of its position affecting Community’s external
competence 358-61, 377-8
Article 177 reference—

—interpretation of EC Treaty—
need for uniform 287
costs 276, 294, 338, 381, 410

—intervening party 338
judgment—

—compliance—
period of grace 294
jurisdiction—

—interpretation of European Convention on Human Rights (1950)—
connection with Community law, need for 269, 275, 276
procedure—

—pre-litigation procedure—
length 285-7
purpose 286

—right to act on own behalf 267-8
Rules of Procedure—
—37(1) 267
—38(3) 267
—58 267
—69(2) 411
—87(2) 338
—387(4) 338
—91(1) 344
—104(2) 268
European Economic Area Agreement (1991)—
countervailing measures 331
—directed at third countries 332
—State aid, distinguished 332-3
customs duties of a fiscal nature—
—customs duties on imports and exports and charges having equivalent effect,
distinguished 330-1
derogation, admissibility 331
direct effect 326-7
EC Treaty—
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European Economic Area Agreement (1991) (cont.)
—homogeneity 328-30
—identity of provisions 330-1
EEC—Austria Free Trade Agreement (1972)—
—primacy 324-5
free trade agreement, whether 328
interpretation—
—conformity with ECJ rulings prior to entry into force 330
European Economic Community Treaty (Rome) (1957)—
Benelux Treaty (1958), and 291-2
breach—
—defence—
provisions of treaty previously concluded 291
—demographic situation 292-3
interpretation—
—applicable law—
Community law 288
obligations—
—towards non-Member States under previously concluded treaty 291
phrases—
—*“public service” 287-94
——education 289-90
——functional criterion 287-8
health 289
inland transport 289
municipal law, relevance 288
posts and telecommunications 289
research 289
utilities 289
Protocol on the Grand Duchy of Luxembourg (1957)—
—possibility of derogation because of demographic situation 292
uniform application, need for 287
European Union (EU)—
Coreper—
—competence—
“preparing the work of the Council”/“carrying out the tasks assigned to it”
9

—decision-making powers 359, 375
—decisions—
Article 173 reference 359
—delegation of authority to 359
—institution of Community, whether 375
Council Regulation—
—validity—
backdating of publication 335-7
demographic considerations 292-3
European Development Fund (EDF)—
—payments to project contractors, Commission responsibility 401-5, 410
national identity, preservation—
—legitimate aim 290
European Union (EU) treaties—
direct effect—
—FEuropean Economic Area Agreement (1991) 326-7
—requirements—
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———conformity with EC Treaty 326-7
precision 326-7
unconditional nature 326-7
European Economic Area Agreement (1991): gv
interpretation—
—guidelines—
context 328
purpose 328

563

—identical provision in EC Treaty, extension of interpretation 327-36

Evidence—
maps. See Maps, evidence of
Exhaustion of local remedies—
international organization—
—internal proceedings 488
Expert—
Argentina—Chile Arbitral Tribunal (1994)—
—use of 204-5, 216-19, 226-7, 323

F
Force majeure—
non-renewal of funds by Congress 497-8
Foreign State—
action against—
—agreement of State, need for 432
France—
arbitral award, enforcement 445
—exequatur, distinguished 445
—State immunity, jurisdiction—
exequatur 445
waiver of right to 443-4
contract—
—public policy considerations 497
costs—
—equity 485, 498
diplomatic premises—
—inviolability—
consent of head of mission 480
diplomatic privileges and immunities—
—immunity, jurisdiction—
employment contract 452
—State immunity, and—
distinction 452, 465-6, 467-8, 471-2

—Vienna Convention on Diplomatic Relations (1961)—
breach as basis for award of damages 471-2

equity—
—costs 485, 498
exhaustion of local remedies—
—international organization—
internal proceedings 488
Jforce majeuré—
—non-renewal of funds by Congress 497-8
Head of State—

——immunity, jurisdiction—
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France (cont.)
supply of goods for birthday celebrations coinciding with national holiday
483-4
interest—
—date of commencement—

—date of final demand for payment 484
international organizations, privileges and immunities—
—basis— ‘

constituent agreement 476
——customary international law 477
headquarters agreement 490
international agreement 477
status agreement 488-9
—effective remedy, denial—
European Convention on Human Rights (1950), primacy 489
—employment contract 439
—execution, immunity from—
attachment of staff salaries 490
——execution measures necessary preliminary 477
—functional 439
—headquarters agreement, and 439
——conferring privileges and immunities on officials, relevance to Organization
439
—jurisdiction, immunity from—
execution, distinguished 439
—waiver—
institution of proceedings for payment 477
jurisdiction—
—State— ]
——dispute with former Head of State 449
foreign policy considerations 450
proceedings against company in forum State for breach of customs 1aws 449
law of—
—Civil Code—
Article 3 449
——Aurticle 14 458-9, 461, 483, 488
—Aurticle 15 458-9
——Aurticle 154 (interest on judicial award) 484
Article 2092, 486
—Civil Procedure Code (New)—
Article 48 486
—Article 74 496
——Atrticle 627(1) 445, 449
—Acrticle 700 476, 487, 498
——Article 1477(1) 444
—Articles 1498 ff 445
Article 1502(5) 444
—Decree of 29 March 1971 (Vienna Convention on Diplomatic Relations (1961))
471
—Law of 25 January 1985—
Article 33 476
public policy—
—contract—
validity of provisions contravening 497
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State agency—
—constituent links 446-7
—control—
appointment of managers 486
—government news agency 458
—independence—
legal personality 455, 458, 486
test 455, 459, 486
—instrumentality—
Iranian Atomic Energy Organization (IAEO) 455
State immunity, execution—
—basis—
international public policy 444
—commercial purpose 444
———construction of nuclear reactor/enrichment of uranium 455-6
-——guarantee for repayment of loan 457
property exclusively intended for industrial or commercial activity giving
rise to proceedings 456
specific allocation of funds, need for 457
—contract governed by private law 456
—exequatur 445
—State agency 486-7
State immunity, jurisdiction—
—applicable law—
Vienna Convention on Diplomatic Relations (1961) 472
—classification of act—
attempt to ensure State-controlled body’s performance under private contract
460-1
——diplomatic premises, sale and repurchase 462-4
gas-pipelines, cathodic protection 446-7
medical secretary/nurse 469
———public service works 447
supply of goods within framework of government decisions 486
—employment contract—
arbitration clause, waiver of right 497
caretaker 493
———dismissal of government news agency journalist without special public
service responsibilities 458-9, 492
research assistant 496-7
security guard 451-2
—entitlement to raise—
———court ex proprio motu 479, 480
——State concerned 465, 468, 479, 480
—presumption of 468
—State agency—
government news agency 458-9
treaties—
—succession—
France-Belgium Judicial Convention (1899) 483
Free trade agreement—
European Economic Area Agreement (1991), whether 328
Freedom from discrimination—
racial. See Racial discrimination
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General principles of—
law—
—estoppel 133-4
Good faith—
legitimate expectation 324
treaty—
—avoidance of measures before entry into force which would defeat object and
purpose 322-3
———customary international law 322-3

H
Head of State—
immunity—
~—common law 531
immunity, jurisdiction. Se¢ also Diplomatic privileges and immunities; State immunity,
Jurisdiction
—private acts—
supply of goods for birthday celebrations coinciding with national holiday
3-4

—recognition, relevance 512, 531
recognition—
—responsibility, executive 512, 531
Human rights within EU—
European Convention on Human Rights (1950) provisions—
—connection with Community law, need for 269, 275, 276
imprisonment for criminal offence 269, 274-6
~—EC]J’s competence to interpret 268-9
liberty of person, deprivation—
—imprisonment for criminal offence 269, 274-6
respect for based on—
—European Convention on Human Rights (1950) 278
~—general principle of law 268, 278
—international treaties 278
—Member State practice 268, 278

Institut de Droit International—
State immunity, jurisdiction—
—employment contract 433
Interest—
date of commencement—
—date of final demand for payment 484
International law. Se¢ also Customary international law
compliance—
—preservation of international standing 433
evolving nature 419
general principles—
—res judicata 43
—State immunity—
restrictive theory 419
municipal courts—
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—application by 418
municipal law, and—
—dualist theory 418
—legislation, need for 418
sources 418-19
—State practice: gv
International Law Commission (ILC)—
binding effect 420

567

Draft Articles on Jurisdictional Immunities of States and Their Property (1991)—

—embassy bank account 423

—immunity from execution of assets for commercial purposes 420

International official—
privileges and immunities—
—acts performed in official capacity 507, 518 n. 3
—diplomatic agent, equivalent to 506
—former official 506-7
—illegal acts 507, 521
—motivation, relevance 507
International organizations, privileges and immunities—
absolute immunity 505

—LConvention on Privileges and Immunities of the United Nations (1946) 501, 520

basis—

—constituent agreement—
non-member State, in 476
—customary international law 477
—headquarters agreement—
UNESCO 490
—international agreement 477
—status agreement-—

WEU 488-9
effective remedy, denial—

—European Convention on Human Rights (1950), primacy 489

employment contract 439
employment practices 501-2, 504-8
execution, immunity from—
—attachment of staff salaries 490
—execution measures necessary preliminary 477
functional 439
—employment practices 501-2
General Assembly, entitlement 501
headquarters agreement, and 439

—conferring privileges and immunities on officials, relevance to Organization 439

Jurisdiction, immunity from—
—execution, distinguished 439
peace-keeping operations—
—operation of logistics and supply base 519-20
racial discrimination 500-3
State immunity as measure 437, 501
waiver—
—institution of proceedings for payment 477
—treaty undertaking not to permit racial discrimination 501
Interpretation—
categories of instrument distinguished 44-5
definition of terms by drafter, need for 140-1
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Interpretation (cont.)
guidelines—
—conformity with international law 45
-—distinct meanings for different expressions 138-9
—distinctions to be limited to those in text 172-3
—effectiveness 70
—unity of texts 146
judicial function 45
Jus nature methodo scientifico pertractatum (Christian Wolff) 44
limited scope 45-6
Iran, Islamic Republic of—
Iranian Atomic Energy Organization (IAEO)—
—instrumentality of Iran, as 455

Judicial protection—
right to have judgment enforced—
—express refusal 416
on ground recognized by law 416, 427-8
properly reasoned 416
~—limitations—
legislative 416
proportional 416
reasonable 416, 427
—State immunity, and 415-18, 426, 427-9
alternative remedies 429
right to judicial enforcement of rights 431
Jurisdiction—
admissibility: gv
foreign State. See Foreign State, action against
Jorum non conveniens. See under Admissibility
nexus—
—place of performance 529-60
—signature of treaty 550
State—
—exceptions—
foreign policy considerations 450
—sovereign power, exercise of —
——dispute with former Head of State 449
proceedings against company in forum State for breach of customs laws
449
Jus cogens—
State immunity, jurisdiction, and 433
—implied waiver 537-40

Kuwait—
State agency—
—Kuwait News Agency 458-9
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Legitimate expectation—
treaty—
—measures prior to entry into force defeating its object and purpose 324, 334

M
Maps—
accuracy 106-7
cartographic unity 118
dependence on accompanying documentation 106-7
evidence of—
—arbitrator’s jurisdiction 114, 118, 119-22, 178
—exercise of territorial jurisdiction 79
—geographical knowledge 183-4
pecked lines, significance 68-9, 77, 105-6, 112-13, 167-9, 181
relevance 51-5, 58, 100, 104-5
scale 215-23
—glacial area, relevance 224-6
Maritime delimitation—
equity—
—prevailing principle 82

Passport—
retention by consul—
—right to recover 512-13
Peace-keeping operations. See under United Nations
Privileges and immunities. Se¢ Consular privileges and immunities; Diplomatic
privileges and immunities; Head of State, immunity; International official,
privileges and immunities; International organizations, privileges and immunities;
State immunity, execution; State immunity, jurisdiction
Public policy—
contract—
—validity of provisions contravening 497

R
Racial discrimination—
international organizations, privileges and immunities 500-3
Res judicata—
arbitral award 186, 187
—meaning of terms at time of award 44, 62, 67-8
operative part of judgment 43-4, 62
——essential elements in reasoning 44, 62
principle of international law 43

Ships—
registration—
—European Community, within 366-7
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Sources of international law. See International law, sources
Spain—

Constitution—

—Article 24(1) (right to enforcement of judgment) 414, 416, 422
—Article 117(3) (enforcement of judgments) 416
consular privileges and immunities—
—State immunity, and—
—distinction 419, 422
diplomatic privileges and immunities—
—-State immunity, and—
——distinction 419, 422
European Convention on State Immunity (and Protocol) (Basle) (1972)—
—status 420
international law—
" —evolving nature 419
—municipal courts—
application by 418
—municipal law, and—
~——dualist theory 418
legislation, need for 418
~—sources 418-19
International Law Commission (ILC)—
—binding effect 420
judicial protection—
~—right to have judgment enforced—
——express refusal on ground recognized by law 416, 427-8
——express refusal properly reasoned 416
limitations 416
State immunity, and 415-18, 426, 427-9
law of —
—Organic Law on the Judicial Authorities (LOP7)—
Article 21(2) (international law to apply to immunity cases) 418-22
State immunity—
—applicable law—
international law 418-26
State immunity, execution—
—bank accounts other than diplomatic or consular 425-6
—commercial purpose 420-2, 425-6
European Convention on State Immunity (and Protocol) (Basle) (1972) 420-1
——ILC Draft Articles on Jurisdictional Immunities of States and Their Property
(1991) 420
property exclusively intended for industrial or commercial activity giving
rise to proceedings 420-1, 426
—consulate 423
—diplomatic premises 423
——embassy bank account 423-5
absolute immunity, whether 427-9
amount involved, relevance 428
——ILC Draft Articles on Jurisdictional Immunities of States and Their Property
(1991) 423
——State practice 423-4
~—purpose of assets—
burden of proof 428
law of receiving State applicable law 425-6
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State practice inconsistent 420
—restrictive 422

—right to have judgment enforced, and 414-18, 426, 427-9

—-sovereign purpose 419-20, 423
—State practice—
Anglo-Saxon jurisdictions 421, 428-9
civil law jurisdictions 421
State immunity, jurisdiction—
—applicable law—

—Dbasis—
sovereignty 422
—classification of act—
purchase of goods or services 435
—employment contract 432-4
——restrictive—
general principle of international law 419
State practice—
—source of international law 418, 419
treaties—
—international law—
source of 418-19
State agency—
constituent links 446-7
control—

—appointment of managers 486
government news agency 458
independence—

—test—

funding 455, 459

legal personality 455, 458, 486
public service purpose 486
individual acting in official capacity 527-8
instrumentality—

—Iranian Atomic Energy Organization (IAEO) 455

State entity. See State agency

State immunity, execution. See also State immunity, jurisdiction
bank accounts other than diplomatic or consular 425-6

basis—
—international public policy 444
commercial purpose 420-2, 425-6, 444

571

Vienna Convention on Consular Relations (1963) 419, 422
Vienna Convention on Diplomatic Relations (1961) 419, 422

——construction of nuclear reactor/enrichment of uranium 455-6
—FEuropean Convention on State Immunity (and Protocol) (Basle) (1972) 420-1
—ILC Draft Articles on Jurisdictional Immunities of States and Their Property

(1991) 420

—property exclusively intended for industrial or commercial activity giving rise

to proceedings 420-1, 426, 456

guarantee for repayment of loan 457
specific allocation of funds, need for 457
consulate 423

contract governed by private law 456

diplomatic premises 423

effective remedy, right to, and 414-18, 426, 427-9

© in this web service Cambridge University Press

www.cambridge.org


www.cambridge.org/9780521642439
www.cambridge.org

Cambridge University Press
978-0-521-64243-9 — International Law Reports

Edited by Elihu Lauterpacht , C. J. Greenwood
Index
More Information

572 INDEX

State immunity, execution (cont.)
embassy bank account 423-5
—absolute immunity, whether 427-9
—amount involved, relevance 428
—ILC Draft Articles on Jurisdictional Immunities of States and Their Property
(1991) 423
—State practice 423-4
exequatur 445
purpose of assets—
—applicable law—
law of receiving State 425-6
—burden of proof 428
—State practice—
inconsistent practice 420
restrictive 422
sovereign purpose 419-20, 423
State agency 486-7
State practice—
~—Anglo-Saxon jurisdictions 421, 428-9
—civil law jurisdictions 421
State immunity, jurisdiction. See also Consular privileges and immunities; Diplomatic
privileges and immunities; Foreign State, action against; Head of State, immunity;
International official, privileges and immunities; International organizations,
privileges and immunities; Jurisdiction; State immunity, execution
acts of —
—private person acting as agent 514-15
——outside scope of authority 514
applicable law—
—Vienna Convention on Consular Relations (1963) 419, 422
—Vienna Convention on Diplomatic Relations (1961) 419, 422, 472
basis—
—non-intervention in internal affairs of another State 432
—reciprocity 432
—sovereignty 422, 433
burden of proof 545-6
classification of act—
—acts of. See above
—applicable law 527
——equity 527
international law 527
—attempt to conceal facts from Head of State 527-8
—attempt to ensure State-controlled body’s performance under private contract
460-1
—diplomatic premises—
sale and repurchase 462-4
—gas-pipelines, cathodic protection 446-7
—humanitarian relief 520
—medical secretary/nurse 469
—military base—
operation 520
—motivation, relevance 527
—nature or purpose of transaction 520
—public service works 447
—purchase of goods or services 435
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—supply of goods within framework of government decisions 486
commercial activities—
—act in private capacity 528
—reparations to Holocaust victims 548-9
customary international law—
—absolute theory 433
diplomatic channels as alternative remedy 434
diplomatic immunity, and. See Diplomatic privileges and immunities, State immunity,
and
employment contract 432-4
—arbitration clause—
waiver of right 497
—caretaker 493
—dismissal of government news agency journalist without special public service
responsibilities 458-9, 492
—Institut de Droit International 433
—research assistant 496-7
—security guard 451-2
entitlement to raise—
—court ex proprio motu 479, 480
—State concerned 465, 468, 479, 480
exceptions—
—act contrary to jus cogens. See_jus cogens violation below
expropriation—
—taking in violation of international law. See below
individual—
—official acts—
acts on behalf of Head of State 527
Jus cogens violation—
—implied waiver 537-40, 547-8
presumption of 468, 545
restrictive—
—general principle of international law 419
right of suit in “defendant” State’s courts—
—availability of international remedy, relevance 434
State agency—
-—government news agency 458-9
taking in violation of international law 549
terrorist act 539
—State sponsor of terrorism, designations as, and 542
tort—
—detention in hotel room 513-14
—discretionary function—
criminal act 514
—Ilocus, relevance 549-50
treaty exception—
—critical date 541
—UN Charter 541
waiver—
—implied—
arbitration agreement 550-1
——choice of law clause 538
guarantee of satisfaction in case of liability 540-1
letter to court 546
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State immunity, jurisdiction (cont.)
—relationship to legal proceedings, need for 538-40
—requirements—

knowledge and intent 538-9
—withdrawal 538

State practice—

source of international law 418, 419

State immunity, execution—
—Anglo-Saxon jurisdictions 421
—civil law jurisdictions 421
—embassy bank account 423-4

T
Terrorism—
State immunity, jurisdiction. See State immunity, jurisdiction, terrorist act
Travaux préparatoires—
negotiations—
—party’s proposal 84
Treaties—
breach—
—defence—
provisions of treaty previously concluded 291
good faith—
—avoidance of measures before entry into force which would defeat object and
purpose 322-3
Vienna Convention on the Law of Treaties (1969) 323
international law—
—source of 418-19
obligations—
—avoidance of measures in advance of entry into force which would defeat object
and purpose 322
Treaty interpretation—
guidelines—
—treaty as a whole 82

United Nations—
peace-keeping operations—
—Ilegality—
Somalia 521
United Nations General Assembly (UNGA)—
privileges and immunities—
—entitlement 501
United States of America (USA)—
act of State—
—act in own State, limited to 529
—private acts 528
admissibility—
—forum non conveniens—
absence of alternative forum 532-3
burden of proof 532-3
Alien Tort Claims Statute 1789 (28 USC 1350)—

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9780521642439
www.cambridge.org

Cambridge University Press
978-0-521-64243-9 — International Law Reports

Edited by Elihu Lauterpacht , C. J. Greenwood
Index
More Information

INDEX 5375

—State immunity, jurisdiction—
exception to, whether 551
Code (USC)—
—22 USC 254(d) 531
—28 USC 1330 526
—=28 USC 1332 (diversity jurisdiction) 526-9, 545 n. 3
—28 USC 1332(a)(2) (diversity jurisdiction) 518
—28 USC 1367(a) (supplemental jurisdiction) 530-1
—28 USC 1391(a) 532
—28 USC 1391(f) 532
diplomatic agent—
—status—
determination responsibility of Executive 531-2
Foreign Sovereign Immunities Act (FSIA) 1976/82—
—28 USC 1603(c) 541
—28 USC 1605 512
—28 USC 1605(a)(1
—28 USC 1605(a

Prigpamggingh ¢

(a)(1) (waiver) 537-40, 546-8
(a)(2) (commercial activity exception) 528, 548-9
—28 USC 1605(a)(3) (taking of property exception) 549
—28 USC 1605(a)(5) (tortious activity exception) 541, 549-50
—28 USC 1605(a)(6) (enforcement of foreign arbitration award against foreign
State) 550-1
—28 USC 1605(a)(7) (terrorist act) 542
—commercial activities—
——employment relationship 501
—legislative history—
implied waiver for jus cogens violations 537-40
—sole basis of jurisdiction over foreign State 545
Head of State—
—immunity—
——common law 531
—immunity, jurisdiction—
recognition, relevance 512, 531
—recognition—
responsibility, executive 512, 531
international official—
—privileges and immunities—
acts performed in official capacity 507
———diplomatic agent, equivalent to 506
former official 506-7
illegal acts 507, 521
motivation, relevance 507
international organizations, privileges and immunities—
—absolute immunity 505
Convention on Privileges and Immunities of the United Nations (1946) 501,
520
—employment practices 501-2, 504-8
activity essential to fulfilment of purposes 501-2
—General Assembly, entitlement 501
—racial discrimination 500-3
—-State immunity as measure 501
—waiver—
treaty undertaking not to permit racial discrimination 501
Jurisdiction—
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United States of America (USA) (cont.)
—diversity—

plaintiff and defendant both aliens 518
—nexus—
signature of treaty 550
law of—

—Civil Rights Act 1964—
international organization, applicability 500
Title VII (employment discrimination) 500
—Code. See Code (USC) above and separate titles
—International Organizations Immunities Act (IOIA)—
employment disputes 501-2
Foreign Sovereign Immunities Act (FSIA), interrelationship 501, 505 n. 1,
519-20
General Assembly, application to 501

——officials, applicability 502, 507
legislation, interpretation—

——phrases—
“territory of the United States” 541
passport—

—retention by consul—
right to recover 512-13
racial discrimination—

—international organizations, privileges and immunities 500-3
State agency—

—individual acting in official capacity 527-8
State immunity, jurisdiction—

—acts of—
private person acting as agent 514-15
—burden of proof 545-6
—classification of act—
applicable law 527
humanitarian relief 520
motivation, relevance 527
—commercial activities—
act in private capacity 528
reparations to Holocaust victims 548-9
—jus cogens violation—
implied waiver 537-40, 547-8
—presumption of 468, 545
—taking in violation of international law 549
—terrorist act 539
State sponsor of terrorism, designations as, and 542
—tort—
——consul’s retention of travel documents 512-13
———criminal act 514
—detention in hotel room 513-14
——discretionary function 512-15
locus, relevance 549-50
—treaty exception—
—ritical date 541
UN Charter 541
—waiver—
arbitration agreement 550-1
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choice of law clause 538

——guarantee of satisfaction in case of liability 540-1
———yknowledge and intent 538-9

letter to court 546

relationship to legal proceedings, need for 538-40
withdrawal 538

Uti possidetis. See under Boundaries

w
Words and phrases—
Jforum non conveniens. See under Admissibility
non ultra petitum partium 58, 59, 77
reformatio in pejus 226
“spur” 151
“territory of the United States” 541

577
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