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For references to particular articles of treaties, see the Table of Treaties, p. xxxvii.

A
Abu Dhabi—
Ruler—
—competence to act on behalf of United Arab Emirates 609-10
State immunity 609
status—
—constituent territory of United Arab Emirates 609
Act of State—
act in own State, limited to 596, 597, 601
commercial activities. See also sovereign activity below
—holding/disposal of foreign currency 592-603
exceptions—
—private act 596-7
jurisprudence—
—1° Congreso del Partido 594, 596-7, 602
— Buttes Gas and Oil Co. v. Hammer 594, 595-6, 597, 601, 603
—Kurkpatrick v. Environmental Tectonics 601, 602
—Sabbatino 597-8
—Undertill v. Hernandez 596
Justiciability 592-603
relevant factors—
—nature of act 596, 602
sovereign activity 603
—issue of currency, 600
Alien—
access to European Court of Human Rights 170-1
expulsion. See Expulsion of alien
harmonization of policy respecting, need for 267-8
“Integrated alien” 193, 269
residence permit—
—humanitarian grounds, relevance 282
—settlement permit, distinguished 281-2
right to control 192, 269
—customary international law 184, 265, 288
- ~limitations on—
European Convention on Human Rights (1950) 184, 291-2
treaty obligations 184, 265
Applicable law—
currency—
* —place of circulation 598-9
International Criminal Tribunal for the Former Yugoslavia. See Yugoslavia, Inter-
national Criminal Tribunal for the Former
military tribunal. See Military tribunal, applicable law
refugees—
—law relating to aliens 536, 537
Arrest—
definition 471-3
illegal. See Forcible abduction
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Arrest (cont.)
lawfulness, requirements—
—accused to be informed of charges 480-1
non-disclosure of indictment, relevance 481-3
—accused to be informed of rights 480-1
—warrant of arrest, entitlement to copy 483
Asylum. See Refugees, non-refoulement
Australia—
Australian Federal Police. See also law of, Federal Police Act 1979 below
—~Commissioner—
liability for acts of 662-4
—legal personality 628-9
—part of government, whether 646-33, 670-1
—State immunity, entitlement 646-53, 664-71
Constitution - -
—Chapter 11 650
—Section 61 6350-1
—Section 62 650
—Section 64 650
—Section 67 650
law of—
—TFederal Police Act 1979—
Section 8 648, 650
-—-Section 13(1) 648
-— Section 13(2) 648
Section 17(1) 648
——S8ection 25(1) 650
—TFreedom of Information Act 623-4

Belgium—
law of—
-—Judicial Code—
——Article 455 207
—Article 748 207, 208
———Article 751 207, 208
British Commonwealth—
mutual assistance—

—Harare Scheme. See Judicial assistance, Scheme relating to Mutual Assistance
in Criminal Matters within the Commonwealth (1986/1990) (“Harare Scheme™)

Burden of proof—-
diplomatic privileges and immunities—
—waiver 623
family life, respect for 295-6

C

Comity. See also Customnary international law; International law; State practice

basis—

—reciprocity 598
foreign currency, circulation 593, 598-9, 602-3
Justiciability 598-9, 602-3

Costs. See also Damages
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legal—
—domestic courts, in 251
—ECHR, proceedings before 187, 231, 251
—fees—
municipal courts, before 231
Council of Europe—
harmonization of law relating to treatment of aliens, need for 267-8
Recommendations—
—R (84) 15 of 18 September 1984 (reparation for damage caused by unlawful
act of public authority) 77, 88 n. 98, 89
Crimes against humanity. See also War crimes
basis
—need to protect civilian population 382-3
classification—
—civilian population, acts against. See under requircments below
defence—
~—duress 313, 314, 333-79
—superior orders: gv
definition. See requirements below
military tribunals in occupied Germany—
—Control Council Law No 10 398 n. 12, 400-1
requirements-—
—civilian population, acts against 328
as a group 328
systematic policy 328
superior orders: qv
war crimes—
—relative seriousness 327-31, 381-5
Albrecht 329
——Control Council Law No 10 383
Einsatzgruppen 329-30
——FRY 385
——Nuremberg Tribunal 382-3
——Prosecutor v. Tadi¢ 330-1
Stalag Luft 111 329
——UN Convention on the Non-Applicability of Statutory Limitations to War
Crimes and Crimes against Humanity (1968) 384
US War Crimes Act (1996) 384
Currency—
applicable law—
—place of circulation 598-9
ownership—
—outside country of issue 600
sovereign rights—
—issue—
comity 593, 598-9, 602-3
holding/disposal in foreign country, distinguished 592-603
manufacture, distinguished 593, 602
Customary international law—
alien—
—right to control 184, 265, 288
Control Council Law No 10 398, 417
diplomatic privileges and immunities—
—execution 158
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Customary international law (cont.)

—jurisdiction 158

duress 336-44

evidence of —
—-State practice: gv

formation—
—Nuremberg Charter provisions, subsequent adoption as 342

nullum crimen sine lege 395, 429

opinio jurts—
—constant and uniform practice 341
—duress 341-2

requirements—
- -State practice: qv

State practice: qu

Damages—
for—

—breach of official duty 9-11
measure-—

——State practice 94-5

Death penalty. See Extradition, death penalty, in case of
Deportation. See also Refugees, non-refoulement and under European Convention on

Human Rights (1950)
appeal—

—grounds—

——failure to examine all the evidence 167

———manifest error 167, 173, 179

—review of proportionality 179
criminal law—

—punishment, whether 178
critical date—

—facts as at date of deciston 178
discretion 170
exempt persons 177-8
family life, respect for 169-70, 258
grounds—

—threat to public order 167-8, 173, 176-7, 258
legislation relating to, retroactive effect 178
long residence, relevance 189
nationality, and 172, 188-9
order—

—indefinite duration 178

—request for revocation, repeated 178
waiver 178

—compulsory residence order 178

Diplomatic agent—
Police Liaison Officer 616, 661

—dual status 635, 636-7
status—

—evidence of—

executive certificate 616
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Diplomatic premises—
inviolability—
—eviction 158-9
obligation of Receiving State to find alternative accommodation 158
Diplomatic privileges and immunities. See also Head of State, immunity; State
immunity, jurisdiction
entitlement—
—federal State, constituent State 608-9
—Head of State 607-8
European Convention on Human Rights (1950), and 158-9
functional 636, 660-1
—burden of proof 636
immunity, jurisdiction—
—customary international law 158
State immunity, and 632-4
—distinction 606
termination—
—customary international law—
permanent departure 636, 660-1
Vienna Convention on Diplomatic Relations (1961}—
—applicability—
Head of State 606
—implementation 606, 629-30, 634
—individual—
rights under 158
—phrases—
“professional or commercial activity” 635-6
waiver—
—burden of proof 623
—by lawyer on behalf of client 628, 657
—implied—
counterclaim 639-41, 658-9
initiation of proceedings 637-41, 658-9
parallel proceedings 658
undertaking to Court by diplomatic agent 623, 641-2, 656-8
—requirements—
authority 623, 634, 643, 656-7, 663
express 626-8, 642-5, 656-8
knowledge and intent 643, 656
separate waivers for jurisdiction and execution 645
——unequivocal communication to court 645
writing 643
—retrospective 645
—submission to the jurisdiction, whether 642, 656-7
Double criminality—
equivalent act or omission 507
Duress—
crimes against humanity—
—defence 313, 314, 333-79, 395-431
—Kand L 418-20
—M et al 420
— Wiilfing and K'417-18
criteria—
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Duress (cont.)
—acquiescence 427, 431
—inevitability of victim death 368-9, 371, 379, 396, 425, 451-5
—position of accused in relation to danger 360, 398
Einsatzgruppen 398 n. 12
——Milch 398 n. 12
rank 417, 425-6, 431, 435
soldier 371-2
——Spadini 398 n. 12
Touvier 398 n. 12
—reasonable behaviour 360, 370-2, 427-8
—voluntary membership of group intent upon action contrary to international
humanitarian law 398, 404 n. 35, 435
customary international law 336-44, 374, 396, 399-427, 428-9
—opinio juris 341-2, 440
definition 358
Jorce majeure 347
general principle of law recognized by civilized nations 344-63, 3753, 440-2, 456-8
mens rea, effect on 349, 362, 442
mitigating factor 355-8, 363-74, 376-9, 396, 428, 442
—Fustice Trial 383
murder 399-429, 440-58
—Abbott 364-5, 443, 446, 447
—Bernard: and Randazzo 361, 414-15
—British Manual of Military Law (1958) 408
—definition 396 n. 8
—Deyjt Govindyji 365
—Dudley and Stephens 405, 444, 446
—Goliath 370, 445-6
—Gotis 442, 449-50
—Howe 361, 362-3, 373, 442, 447-9, 451-2
—Lynch 361, 364, 372-3, 442, 443-51
—Tyler and Price 444-5
—US Manual for Courts-Martial (1984/1994) 409
—US Model Penal Code 450, 451, 455
necessity, and 346-7, 348, 349, 396-7,411-12,417, 453
—British Manual of Military Law (1958) 397, 408
proportionality 334-5, 359-60, 369-70, 376, 396, 397, 423-4, 425, 430, 435, 441,
444, 458
—evidence of, need for 437-8
—moral choice 362-3, 451-6
requirements—
—absence of alternative 376, 397, 421 n. 97, 423, 430, 435
—imminent danger both serious and irreparable 376, 397, 403, 417, 423, 430, 435
—moral choice 376
—non-voluntary situation 397, 423
—overwhelming fear 348, 350
—proportionality. See above
State practice 341-2
—Australia 351-2, 356 n. 130, 357, 367
—DBelgium 347
—Canada 352, 356 n. 130
—China 354
—civil law systems 346-51, 357-8, 359-60
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—common law systems 341, 351-4, 356-8, 360-3, 366-7, 409, 441-58
—England 351, 356-7
—Ethiopia 355, 359
—TFinland 349-50
—France 347, 375
—Germany, Federal Republic 348, 360, 375, 416-22
—India 353
—Ttaly 359, 414-16
—Japan 354, 359
—Malaysia 353, 356 n. 130, 357, 367
—Mexico 350-1
—Morocco 354
—The Netherlands 347-8
—Nicaragua 359
—Nigeria 353-4, 356 n. 130
—Norway 349, 355-6, 359-60, 375-6
—Panama 350
—Poland 355, 375
—Scotland 449
—Somalia 355
—South Africa 352
—Spain 348
—Sweden 349, 359
—United States 341, 351-2, 357, 359
Model Penal Code 362 n. 152, 371
—Venezuela 350
—Yugoslavia, Socialist Federal Republic 351, 359, 360
superior orders, compared 333-4, 397
UN War Crimes Commission review (1949) 336-7
US Manual for Courts-Martial (1984/1994) 338, 409
war crimes—
—defence—
FEichmann 340, 358-60, 411, 455-6
Einsatzgruppen 337-8, 407-8
Farben 376-7, 424
———Feurstein 362, 377-8, 401, 404-5, 426
——Flick 376-7, 424
Hilzer 337, 341, 377, 405-6, 423, 425
Jepson 337, 377-8, 401-5, 425
——Krupp 376-7
Llandovery Castle 339, 410-11
——Masetti 340, 368-9, 371, 416
——Miiller et al. 339, 411
Nuremberg Tribunal 338, 376
Papon 340, 412
——— Priebke 359 n. 145, 412
Retzlaff et al. 340, 412-13
S and K 340
Sablié et al. 340, 413
Sra et al. 415-16
Stalag Luft I 337, 341, 362, 402-4
Touvier 412
—— Warsaw Ghetto 340, 421
——Weizling et al. 421-2, 424-5

679
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Duress (cont.)
L etal. 420-1
writings of publicists 338

Eastern Slavonia—
Croatian security forces, absence 479
Security Council Resolution 1037 478-9
United Nations Transitional Administration for Eastern Slavonia (UNTAES)—
—establishment 478
—“international authority” 480
—obligations—
cooperation with the International Criminal Tribunal for the Former
Yugoslavia 479, 491-2
—powers—
arrest 474-5, 477-80
full executive authority 478
safe conduct, issue of 492-4
Environment—
pollution—
~—inhuman or degrading treatment, whether 229
Eurocontrol—
charge-fixing—
—-Member State’s right to challenge 501-2
~—publication of charges, distinguished 501-2
—responsibility for—
Consultative Economic Commission 501-2
European Commission—
independent and impartial tribunal established by law, whether 135
judicial review of 114-15
European Commission of Human Rights. See also European Convention on Human
Rights (1950); European Court of Human Rights
admissibility—
—decisions of European institutions whose membership consists largely of Parties
to Convention—
——European Patent Office 145-6
—proceedings before organs of non-Party to Convention—
European Communities 139-41
competence—
—treaties—
other than European Convention on Human Rights (1950) 152, 158-9
findings of fact—
—binding, whether 290-1
interim measures—
—stay of execution 262
Rules of Procedure—
—36 (interim measures) 262
European Community (EC)—
competence—
—division of powers 55-6, 110-11
fundamental rights. See Human rights within EU
human rights. $e¢ Human rights within EU
new legal order—
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—contractual basis 62-3
—protection of individual 62-3
European Community law. See also European Community law, direct effect
applicable law—
——compensation for breach or failure to implement—
measure 48, 95, 99-100, 101, 124-5, 129
—State responsibility 47, 100, 101
procedure 48, 50 n. 24, 92
substance 48, 50 n. 24, 53
breach—
—compensation for. See compensation for breach or failure to implement below
—criteria—
complexity of situation 114
——contribution of Community institution 117, 130
——difficulty in interpreting or applying text |14
excusability of error of law 117, 130
good faith 130
margin of discretion 114-16, 117
—date arising—
failure to achieve required result 85, 95, 96, 101
—liability of Community institution 74-6
discretion, and 74-6, 114-15
limitations on 74-6
—national courts, role—
characterization of breach 118
determination of facts 118
—remedy—
appropriate measures to make good default 60
compensation for breach or failure to implement. See below
competence to determine 64-7
creation of 50, 64-6
effective remedy, need for 51, 91, 93, 100, 101, 109-10, 120-1, 128, 129
———limitation ratione temporis 93 n. 113, 95-6
national treatment, equality with 93, 100, 101, 120-1, 122, 124, 125, 129
reinstatement of content of right 59-60, 67
—State responsibility. See below
compensation for breach or failure to implement 39-130
—applicable law. See applicable law, compensation for breach or failure to
implement above
—Dbasis. See also applicable law above
Community law 53, 55
Humblet 51, 52
—date ab quo 95-6, 126-7
——date of judgment 127-8
—direct effect of Community law, corollary to 110
—Directive 89/665/EEC of 21 December 1989 66
—Directive 92/13/EEC of 25 February 1992 66
—essential element of “making good” infringed right 60
— Francovich 50-2, 55, 69-72
writings of publicists 71-2
—illegal act—
fault, need for 47
——“wide discretionary power”, relevance 121, 129
—Ilawful and unlawful measures, distinguished 87
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European Community law (cont.)
—measure—
- —Chorzow 94
———commensurate with loss 123, 125, 129
-———consequential damage 94
~——exemplary 100, 101, 125
———interest on losses 94
—lost profit 94, 124, 130
restututio in integrum 94, 95
uniformity throughout Community, need for 94-5
~—rnitigation of loss, obligation 89, 95, 98, 99
~——Council of Europe Recommendation R (84) 15 of 18 September 1984 89
——reasonable diligence 124
-—national law, and 120, 125
- —obligation to make good damage caused by unlawful act 48-55
——public interest considerations 87-8
—purpose—
-——implementation of Community law 52, 56, 58, 65, 90-1, 116
——protection of individual 52, 56, 38, 63, 65, 67-8, 79, 116
—rectification of infringement, relevance 52
~—requirements—
———actual damage 69, 71, 86-8
———causal link 47, 69, 71, 88, 116, 119, 121-2, 129
——clear rights created by directive 70, 116, 117, 121
—-Council of Europe Recommendation R (84) 15 of 18 September 1984 77,
88 n. 98
—fault 47, 71-2, 83-6, 101, 122-3, 129. See also fault below
infringement of Treaty provision having direct effect 70-1
——manifest and serious breach 78-9, 80-3, 101, 115, 118-19
numbers affected, relevance 86-7
prior finding of infringement 81-2, 95, 126-7, 130
responsibility for determining whether met 86, 88, 119
sufficiently serious breach 77-8, 116, 117, 121, 126, 129, 130
—-—superior rule of law for the protection of the individual 77-8, 79-80
unlawful conduct 69, 71, 77
unreasonable conduct 77
—residual remedy, whether 54-5, 89-91
-—right of enforcement, distinguished 47, 48
—uniformity throughout Community, need for 112
compliance—
—obligation—
— —-all State institutions 112
confidentiality of proceedings—
—confidential transmission to interested parties 135-6
fault—
—deliberate breach constituting 72 n. 62
—duty of care, relevance 85
—strict liability, and 72 n. 63, 85
—subjective factor 83-6
—sufficiently serious breach constituting 122-3, 129
—unlawfulness constituting 84
general principles—
—respect for fundamental rights 140-1
—right of parties to be heard 135
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implementation—
—Member State’s discretion 76, 80-1
~—national measures—
Jjudicial review 49-50, 93
reasons underlying, need for 93 n. 113
individual—
—lever for implementation of Community law 56-8
—protection of rights as prime objective 63
—right derived from Treaty provision having direct effect on Member States 56
minimum guarantee, as 109
procedural matters 56
—source of liability, relevance 79-80
judicial review—
—Commission activity 114-15
——protection of individual 93
obligation to make good damage caused by unlawful act—
—basis—
EC treaty system 51, 111
principles inherent in Community legal order 113
—in case of directive not directly invocable in national courts 57
—"in context of provisions of national law” 53, 92, 129
primacy—
—individual’s right to rely on Community law having direct effect 109
sources—
—general principles common to Member States 114
State liability. See State responsibility below
State responsibility 39-130
—directly applicable EC law 54-3, 56-9, 63-4, 109-10
—for—
failure to transpose directive in good time 130
incorrect transposition of Community directive into national law 130
national decision in breach of directly effective treaty provision 130
—indivisibility of responsibility 47, 60-7, 72-6, 112
—legislative act 47, 60-7, 72-6, 96, 108, 129
remedy 64
unconstitutional legislation 61-2, 120
—Iliability of Community institution as benchmark 73-6, 114-15, 116
—non-contractual liability 111
serious breach of superior rule of law for the protection of the individual 77-8
—non-directly applicable EC law 51
—requirements—
precise obligation 81, 82, 96-9, 100, 101, 117
—State responsibility under national law—
imposing less strict conditions 120
as precedent 49
European Community law, direct effect. See also European Community law
directive—
—application of principle to all directives 57
protection against State’s failure to implement 57 n. 36
emergency measures, exception, whether—
—individual, protection of 79
full and uniform 59
national court proceedings, effect on—
—uniform application of EC law 59
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European Convention on Extradition (1957)—
applicability—
—aliens 267-8
obligation to extradite 556-7
prima facie case, need for 579
European Convention on Human Rights (1950). See also European Commission of
Human Rights; European Court of Human Rights; International Covenant on
Civil and Political Rights (1966)
access to courts—
—extent of right 158
Additional Protocol No 1—
—constitutional compatibility 498
Additional Protocol No 6 (death penalty)—
—constitutional requirements—
-——compatibility with, need for 495-6
applicability—
—national courts 171
—*“within the jurisdiction”. See under phrases below
criminal proceedings—
—ne bis in idem—
courts of same State, limited to 152
deportation. See also expulsion of alien below
—family life, respect for 169-70, 172, 192, 262-3
—inhuman or degrading treatment 191, 266, 268-9
—private life, respect for 172, 190-1, 193-4, 270-1
detention—
-—arbitrary 485
effective remedy before national authority, right to—
—diplomatic privileges and immunities, relevance 158-9
exhaustion of local remedies. See under European Court of Human Rights
expulsion of alien. See also deportation above
—discrimination 269
—excluded by Article 3, whether 271
—exclusion, compared 293
fair hearing—
—length of proceedings—
———eviction of diplomatic mission 158-9
family life, respect for. See also private life, respect for below
—burden of proof 295-6
—country of residence, right to choose 288
—deportation 169-70, 172, 181-5, 192. See also expulsion below
—environmental pollution, effect on 227-9
—evidence of family life 182, 265-6
birth into marital union 286-7
critical date 289, 290-1
——cultural background of family members 289
efforts to maintain family ties 287
—expulsion. See also deportation above
—immigration controls, and 288-9
—interference by authorities 287-8
family reunification—
—well-established right of abode, need for 281-2
immigration controls, applicability to 291-2
inhuman or degrading treatment—
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—deportation 191, 266, 268-9
—environmental pollution 229
interpretation—
—aids—
subsequent human rights agreements 152
—guidelines—
—effectiveness 146
intention of original signatories 152
Jjust satisfaction (Article 50). See Just satisfaction (Article 50 of European Convention
on Human Rights (1950))
legal aid, right to 208
liberty of person, deprivation—
—Article 5 provisions, separability 209
—Ilawful detention with a view to deportation
procedure prescribed by law. See phrases, “prescribed by law” below
—Ilawful detention with a view to extradition 206-10
applicant’s dilatory conduct 209
applicant’s failure to compel setting of time-limits 207
——applicant’s request for postponement 207-8
applicant’s request for stay of execution 207-8
——consent to extension of time-limit, implied 207
excessive length 207-8, 249-50
negligence of State authorities 250
State’s obligation to expedite proceedings 207-8
—purpose other than that for which intended 250
margin of appreciation—
—balance of interests—
individual/community as a whole 227, 229, 288, 293-4
—nature of obligation, relevance 293-4
municipal law, and—
—direct effect 169
—subsidiarity 171
obligations—
—application of treaties concluded subsequent to Convention, effect 152
—positive—
whether 293-4
—transfer of powers to international organization, effect 140-1, 145-6
phrases—
—*“in accordance with the law”. See “prescribed by law” below
—*“independent and impartial tribunal established by law”—
European Commission, whether 135
—*“legitimate aim”—
economic interests of the country 294
prevention of disorder 182, 263
—“liberty”—
physical liberty 471
—*“necessary in a democratic society”—
pressing social need 263-6
prevention of disorder 183-5
—prescribed by law” 182
lawfulness not disputed 263
-—“proportionate to the legitimate aim” 171-2
criteria, need for 189
public order/damage to family life 184-5, 189, 192, 265-6, 294-7
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European Convention on Human Rights (1950) (cont.)
—“victim”—
termination of infringement, relevance 225-6
—“within the jurisdiction”—
European Patent Office decisions 145
private life, respect for. See also family life, respect for above
—deportation 172, 190-1, 193-4, 270-1
rights—
—alien 170, 188
not to be deported 188
residence 188
separability 250
—Article 50 provisions 209
State responsibility—
—acts or omissions in compliance with international obligations 139-40
execution of judgment of European Court of Justice 139-40
—failure to rectify problem 228-9
European Court of Human Rights. See also European Commission of Human Rights;
European Convention on Human Rights (1950)
Chamber—
—constitution 163, 198, 214, 255, 274
competence. See jurisdiction below
costs: g
effective remedy before national authority—
—rcasonable chance of success, need for 170-1
State Party’s change of position before Convention institutions 205
evidence—
—admissibility—
subsequent to date of application 226
subsequent to proceedings in national courts 226
exhaustion of local remedies—
—alternative courses of action, relevance 223-5
—opportunity for State party to rectify situation 225
—proceedings relating to same subject-matter, need to await outcome 224
Jjurisdiction—
—municipal law—
national authorities 228
—national courts—
assessment of “urgency” 240
Rules of Court—
—2(3) 163, 198
—21(3)(b) 163, 198, 214, 236, 255

(
(
—21(5) 163, 198, 236, 274
—21(6) 163, 274
—29(1) 163, 198, 214
—22(2) 214
—24(1) 163, 214
—27(2) 215
—27(3) 215

—30 162, 198, 214, 235, 255, 274
—33(3)(d) 162, 198, 214, 235, 255, 274
—37(1) 163, 199, 215, 236, 255, 274
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—38 163, 199, 215, 236, 255, 274
—53(2) 290
European Court of Justice (ECJ)—
Article 169/171 reference—
—purpose—
———establishment of basis of State responsibility 52
Article 177 reference 10-11, 14-15, 102
costs 128
judgment 137
—execution 133-41
national court, organ of Community, whether 139-40
national court’s duty to review underlying proceedings 141
—national courts—
——execution. Sez execution above
review by 137-8
European Economic Community Treaty (Rome) (1957)—
interpretation—
—guidelines—
——fundamental principles of Community legal system 111
——general principles common to Member States 111
European Patent Office—
decisions—
—European Human Rights Convention (1950), and 145-6
human rights—
—procedural safeguards 146
—protection equivalent to that provided for by the European Convention on
Human Rights (1950) 146
Evidence—
executive certificate: gv
Executive certificate—
diplomatic agent, status 616
Head of State, immunity 607
State immunity, jurisdiction 606
Exhaustion of local remedies. See under European Court of Human Rights
Expulsion of alien. See also Deportation; Extradition
European Convention on Human Rights (1950). See European Convention on
Human Rights (1950), expulsion of alien
expulsion of national, distinction, whether 192-3
sovereign activity 188
Expulsion of national 194
Extradition. See also Deportation; Expulsion of alien; Refugees
agreement—
—legislation—
applicability in absence of agreement 507
appeal. See also judicial review below
—admissibility 506-7
~—grounds—
——compatibility with international law 507-8
——manifest error of fact 513
conditions in receiving State—
—death penalty, in case of. See below
—respect for fundamental rights and freedoms 508, 514, 521
death penalty, in case of 521
discretion. Sez obligation below
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Extradition (cont.)
double criminality: gv
European Convention on Extradition (1957): ¢v
evidence—
—prima facie case. See requirements, prima facie case below
executive act 568
—determination of fairness 569-70
extraditable offence—
~—drug offence 551-2
—murder—
by organized armed group 507
general principles—
—respect for fundamental rights and freedoms in requesting State 508
Judicial review. See also appeal above
—grounds—
abuse of power 556, 561-3, 568-70
—legality of executive action 556-7
——requirements—
exhaustion of alternative remedies 557, 563
Jjurisdiction—
—*“found” in the requested State—
illegal transfer from third country for sole purpose of extradition 550-83
motivation of requesting State 544-5
—prosecution/punishment on account of race, religion, nationality or political
opinion 512-13
nationality
—naturalization, application for, relevance 513
obligation—
—European Convenion on Extradition (1957) 557-8
political offence: qv
procedure—
—ministerial signature, need for 507
public policy 521
refugees 508, 514-25
—aut dedere aut judicare, relevance 523
refusal—
—non-respect for fundamental rights and freedoms. See conditions in receiving
State, respect for fundamental rights and freedoms above
—-reasons—
death penalty. See death penalty, in case of above
——motivation of requesting State. Se¢ above
national security 524
political offence: ¢v
public policy. See above
requirements—
—double criminality: go
—extraditable offence. See above
—prima facie case 513, 579, 581
European Convention on Extradition (1957) 579
—probable cause. See prima facie case above

Fair hearing. See also Fair trial
European Community (EC) 135, 140-1
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Fair trial. See also Fair hearing and under Yugoslavia, International Criminal Tribunal for
the Former
guilty plea 318-19
—advantages 315, 392-3
—common law basis 315, 317, 392
—effect 318
—presumption of innocence, effect on 332, 393, 394
—requirements—
prima facie case 394, 431-2, 436
unambiguous 314, 319, 331-3, 335, 374, 379-81, 385, 394, 432-6, 438-9
—understanding of nature of charge and consequences 313, 319, 321-31, 374,
393-4, 432
—voluntary 313, 318-21, 393, 432
Family life, respect for. See also under European Convention on Human Rights (1950)
and Refugees, family members, extension of rights of refugee to and family unity
general principle of law 538-9
Federal State—
constituent State—
—diplomatic privileges and immunities 608-9
—State, as 608
—State immunity 608-10
act on behalf of State 608
Forcible abduction—
extradition, and 550-83
—extradition treaty, relevance 487, 490
—failure to observe extradition/deportation procedures 562-3, 566
Bozano 486-7
Stocké 485-6
jurisdiction, effect on 485-92
—abuse of power amounting to abuse of process, whether 556, 561-3
—competence to determine 536, 557-63, 575-83
-Atkinson 558-60, 576-7, 581-2
———Bennett 556, 557-62, 564-6, 567-8, 577-83
bringing into/extradition from, distinguished 560-1, 568, 581
relevant factors—
-—coercion 567-8
—physical force 564-6
—trickery 483-92, 566-8, 582-3
requirements—
—breach of—
comity 565
individual’s rights 565
international law 565
laws of foreign State 565
—-circumvention of extradition arrangements 566
UK jurisprudence—
—Atkinson 558-60, 576-7, 581-2
—Bennett 556, 557-62, 564-6, 567-8, 577-83
—In re Schmidt 489-50
US jurisprudence—
—Reed 489
— Toscanino 488
— Wilson 488-9
—Yunis 488
violation of territorial sovereignty 491-2
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France—

Algeria, and—

—Declaration of Principles concerning Economic and Financial Gooperation
(1962) 499-500

alien. See deportation below

asylum—

—*laws and international conventions incorporated into French law” 521

Constitution 1946—

~—Preamble 521
Constitution 1958—
—Article 22 507
—Article 54 495-6
—Article 55 (primacy of treaties) 497
—Article 59 497-8
—Article 61 497-8
Constitutional Council—
—task—
———compatibility of law with Constitution 498
——compatibility of treaty with Constitution 498-500
death penalty—
—European Convention on Human Rights (1950)—
——Additional Protocol No 6 (death penalty) 496-7
deportation—
—appeal—
-——grounds 167, 179
review of proportionality 179
—criminal law—
punishment, whether 178
—critical date—
facts as at date of decision 178
—discretion 170
—European Convention on Human Rights, applicability 168-9, 170-3
—exempt persons 177-8
—family kife, respect for 169-70, 258
—grounds—
threat to public order 167-8, 173, 176-7, 258
—Ilegislation relating to, retroactive effect 178
—nationality, and 172
—order—
indefinite duration 178
request for revocation, repeated 178

—waiver 178

———compulsory residence order 178
double criminality—

—equivalent act or omission 507
Eurocontrol—

—charge-fixing—

——Member State’s right to challenge 501-2
publication of charges, distinguished 501-2
responsibility for 501-2
European Convention on Human Rights (1950)—

—Additional Protocol No 1—
constitutional compatibility 498
—Additional Protocol No 6 (death penalty)—
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constitutional compatibility 495-6
—applicability—
national courts 171
~—direct effect 169
extradition—
~—appeal—
compatibility with international law 507-8
manifest error of fact 513
—conditions in receiving State—
respect for fundamental rights and freedoms 508, 514
—death penalty, in case of 521
—extraditable offence—
murder by organized armed group 507
political offence 508
—motivation of requesting State 544-5
prosecution/punishment on account of race, religion, nationality or political
opinion 512-13
—nationality—
naturalization, application for, relevance 513
—prima facie case 513
—procedure—
ministerial signature, need for 507
—public policy 521
—refugees 508, 514-25
aut dedere aul judicare, relevance 523
—refusal—
national security 524
extradition agreement—
—legislation—
applicability in absence of agreement 507
international organization—
—judicial review—
Member State courts 501-2
law of—
—Civil Aviation Code (1990)—
Article R 134(1) 501-2
—Criminal Procedure Code—
Article 24 244
Article 144 243
—Article 145-1 243-4
—Article D 288 244
Article D 289 244
Article D 507 244
—Decree of 2 November 1945 (entry of aliens into France) 176-7
—Decree No 53-934 of 30 September 1953 544
—Decree No 74-360 of 3 May 1974 (publication of European Convention on
Human Rights (1950)) 497-9
—Decree of 29 October 1981 (conditions of entry of aliens) 177, 190
—Electoral Code—
constitutional compatibility 498-9
—Law of 10 March 1927 (extradition) 242-3, 506-8, 544
applicability in case of treaty provision 507
——Article 1 507
—Article 5 508
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France (cont.)
Article 16 513
—Law of 25 July 1952 (Refugees) 515-16, 527, 537
——Article 5 (Refugee Appeals Commission) 515
—Law of 28 July 1960 (nationality) 179
—Law of 20 December 1966 (nationality) 179
—Law of 9 July 1973 (nationality) 179
~—Law No 73-1227 of 31 December 1973 (European Convention on Human
Rights (1950) and Additional Protocols Nos 1, 3, 4, 5) 497-9
—Law of 11 July 1979 507
—Law of 20 April 1983 (Brussels Protocol relatng to Collection of Route
Charges (1981)) 501-2
—Law No 86-825 of 11 July 1986 (Electoral Code). Se¢ Electoral Code above
—Law of 16 July 1987 (Ratification of European Convention for the Suppression
of Terrorism (1977)) 523
—Law No 87-1127 of 31 December 1987 544
—Law of 2 August 1989 (natonality) 190, 536, 538
—Nationality Code 180
—Order No 45-1708 of 31 July 1945 544
—Order of 2 November 1945 (as subsequently amended) (entry and residence of
aliens) 536, 538, 547
—Order of 21 July 1962 (nationality) 179
—Ordinance of 7 November 1958 (Constitutional Council) 497
nationality—
—acquisition—
recognition of nationality 179-80
—Evian agreements 188-9
—naturalization 180
——deportation, and 180
political offence—
—classification—
——killing by organized armed group 508
—criteria—
acts within framework of struggle for independence 508
—terrorist offence 514
proportionality—
—between means and legitimate aim 169-70
—human rights 169-70
public policy—
—refugee, non-return to country of origin 521
refugees—
—“‘actions contrary to the purposes and principles of the UN"—
——grave violations of human rights 529
—alien, disinguished 537
—applicable law—
law relating to aliens 536, 537
—application for refugee status—
—entitlement to remain lawfully in country untl status regularized or
admission into another country obtained 527-8
unlawful presence, relevance 527
—declaratory nature of grant of status 524-5
—expulsion—
——critical date 526
—extradition 508, 514-25
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non-refoulement rules, applicability 516-20, 524-5
—family members, extension of rights of refugee to 533-43
absence of legislative provision 537
——brothers/sisters 541
——dependent parents or grandparents 534, 541
—-—lawful residence, preliminary requirement 538
minor children 534, 541
——mother of child of refugee 535
own fear of persecution, relevance 534, 535-7, 541
——right not to be returned to country of origin 536
right to invoke European Convention on Human Rights (1950) 536
right to residence permit 536
spouse 533-43
—family unity—
expulsion 547
right of family members to join refugee 538
—judicial review—
administrative review 527
assessment of facts 542
exhaustion of administrative remedies, need for 516
—non-refoulement—
extradition, distinguished 516-20, 524-5
—*persecution or well-founded fear of”—
birth control policy as ground for 530-1
burden of proof 547
public authorities, action by, need for 504-5
public authorities, attitude, relevance 504-5
result of own abuse of human rights 529
—rights—
identity papers 537
protected conditions of residence 537
travel documents 537
—*“serious non-political crime”—
murder by organized armed group 508
—uwithdrawal of status—
competent authority 515-16
grounds for 515-16, 522
res judicata, as 515-16
Refugees, Geneva Convention on the Status of (1951) and Protocol (1967)—
—definition 523
—obligation to respect 522
Refugees, Geneva Convention on the Status of (1951) and Protocol (1967), inter-
pretation 517-18
—extradition/non-refoulement, distinction, whether 517-18
—responsibility 539
Terrorism, European Convention for the Suppression of (1977)—
—Law of Ratification of 16 July 1987 523
—reservations—
——crimes committed prior to entry into force 523
treaties—
—cumulative 518
—primacy—
subsequent treaty 169
—sovereignty, surrender—
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France (cont.)
——derogation, right of, and 495-6
treaty interpretation—
—responsibility—
———change of practice 499
Constitutional Court 499-500, 522, 539
——executive 500
Fundamental rights within EU. See Human rights within EU

G
General principles of—
international law. See International law, general principles
law. Ser also International law, general principles of law recognized by civilized nations
—damages for non-contractual liability—
——obligation to make good loss 48
—family unity 538-9
—-refugee—
non-refoulement 538-9
—State responsibility 49
Genocide—
definition—
—*“acts committed with intent to destroy in whole or in part a national, ethnical,
racial or religious group as such” 587-90
“acts with the specific intent to destroy, in whole or in substantial part, a
national, ethnic, racial, or religious group as such” 588
—*“acts committed with intention to destroy in whole or in part any identifiable
group . . . distinguished by colour, race, religion or ethnic origin” 588
nuclear weapons—
—research 585-90
nuclear weapons, deployment 585-90
Genocide Convention (1948)—
phrases—
—*“acts committed with intent to destroy in whole or in part a national, ethnical,
racial or religious group as such” 587-90
Germany—
Control Council Law No 10—
—applicability—
~——German courts 417, 420
——military tribunals 398 n. 12, 400-1
—customary international law 398, 417
Germany, Federal Republic (FRGY—
Basic Law (GG)Y—
—Article 34 (liability for breach of public office) 10, 40-1
Constitutional Court (BVerfG) review—
—exhaustion of ordinary remedies—
injunction against/challenge to writ, distinguished 136

EC]—
—Article 177 preliminary ruling, binding effect 10-11
—judgment—

national courts, review by 137-8

law of —
—Civil Code (BGB)—

Section 839(1) (damages for breach of official duty) 9, 40-1
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legislation, interpretation—
——phrases—
———"third party” 10, 41
State responsibility—
—breach of official duty 9-11
—damages—
breach of official duty 9-11
law infringing Constitution 41
—unlawful interference 10, 41
third party particularly affected, need for 41, 121
Government—
definition—
—*“executive” 648-51, 667-71
—police force, whether 646-53

H
Head of State—
diplomatic privileges and immunities, entitlement 607-8
immunity—

—common law 606
—cumulative 607
immunity, jurisdiction. See also immunity above
—executive certificate 607
—private acts 607-8, 609-10
—State immunity, distinguished 607-8
State, as 607, 609-10
Vienna Convention on Diplomatic Relations (1961) 606
Human rights—
criminal proceedings—
—ne bis in idem—
Brussels Convention (1987) 150-3
Human rights within EU—
EC Treaty—
—absence of provision 140
fair trial 135, 141
political declarations in respect of 140-1
protection equivalent to that provided for by the European Convention on Human
Rights {1950) 140-1
—LFEuropean Patent Convention 146
respect for based on-—
—European Convention on Human Rights (1950) 141
—Member State practice 141
Humanitarian law. Se¢ Crimes against humanity; International criminal procedure;
International humanitarian law; War crimes

I
International Covenant on Civil and Political Rights (1966)—
liberty of person—
—arrest 471
arbitrary 484-5
phrases—

—“in accordance with procedure established by law” 484-5
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International criminal procedure—
international tribunals, specificity 390-1
municipal law analogies, relevance 390
International humanitarian law. See also Crimes against humanity
purpose—
—protection of persons hors de combat 378
International law. See also Comity; Customary international law
general principles—
—extradition—
——respect for fundamental rights and freedoms in requesting State 508
—non liquet, and 345
—non-refoulement 538-9
—refugees—
——mnon-return to country of origin 520, 524
general principles of law recognized by civilized nations. See also general principles
above and Customary international law
—duress. See Duress, general principle of law recognized by civilized nations
—non liquet, and 345, 440-2
—specific rules, distinguished, 456-7
—universality, relevance 344-5, 440-1
municipal law, and—
—dualist theory 389
policy considerations, relevance 366-8, 395, 429
—South West Africa Cases 367
precedent
—limitations on 422
sources—
—customary international law: gv
—general practice accepted as law. See State practice
—municipal law analogies—
conformity with object and purpose of international rules 388
———explicit reference, need for 388
limitations on 387-92, 395-6, 440
reference necessarily applied 388
—State practice: gv
—writings of publicists 338
International Law Commission (JLCy—
Draft Code of Crimes Against the Peace and Security of Mankind (1989)—
—crimes against humanity—
war crimes, nexus 344
International organization—
judicial review—
—Member State courts 501-2
International Tribunal for the Law of the Sea—
procedure—
—municipal law proceedings, distinguished 387-92
Italy—
Repubblica Sociale Italiana (RSI)—
—status 414 n. 73

J
Judicial assistance—
Scheme relating to Mutual Assistance in Criminal Matters within the Common-
wealth (1986/1990) (“Harare Scheme™) 615, 653-4
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Judicial review—
grounds—
—abuse of power 556, 561-3, 568-70
—abuse of process 566
—illegality 556
Just satisfaction (Article 50 of the European Convention on Human Rights (1950)—
annulment of deportation order—
—court’s competence 266
court’s finding as 186
failure to seek 266
non-pecuniary loss 186
—deprivation of liberty 251
—distress and anxiety 231
—excessive length of detention 251
pecuniary loss—
—reparation for damage 230
—termination of infringement, effect 225-6
rate of exchange—
—date of judgment 232
Justiciability. See also Act of State
comity 598-9, 602-3

Legislation—
retroactive—
—deportation, legislation in respect of 178
Legislation, interpretation— :
aids—
—treaty—
incorporation, and 281
unincorporated articles 635
phrases. See Words and phrases
Liberty of person. See Crimes against humanity, requirements, civilian population, acts

against
M
Mali—
law of —
—Law No 82-39/AN-RM of 26 March 1982 545
Military tribunal—
applicable law—

—national law 342-4, 400-1
—occupied Germany, in—
Control Council Law No 10 343-4, 398 n. 12, 400-1, 407
law of defendant 401, 407-8
lex loct delicti commisst 401, 407-8
national law 342-4, 400-1, 406-7
international tribunal 342
national court 342-4
Mutual assistance. See Judicial assistance
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N
Nationality—
acquisition—

—naturalization. See below
—recognition of nationality 179-80
naturalization 180
—deportation, and 180
right to determine 189
Necessity—
definition 417
Dudley and Stephens 444
Nuclear weapons, depleyment—
genocide, whether 585-90
Nuremberg Tribunal—
customary international law—
—subsequent adoption of Charter as 342

P
Political offence—
classification—
—killing by organized armed group 508
criteria—

—acts within framework of struggle for independence 508
terrorist offence 514
Privileges and immunities. See Diplomatic privileges and immunities; Head of State;
State immunity, jurisdiction
Proportionality—
between means and legitimate aim 169-70
duress. See Duress, proportionality
human rights 169-70
Public policy—
refugee, non-return to country of origin 521

R
Refugees—
“actions contrary to the purposes and principles of the UN”—
—grave violations of human rights 529
alien, distinguished 537-8
applicable law—
—law relating to aliens 536, 537
application for refugee status—
—entitlement to remain lawfully in country until status regularized or admission
into another country obtained 527-8
—unlawful presence, relevance 527
expulsion—
—critical date—
date of order 526
—family unity 547
extradition 508, 514-25
—aut dedere aut judicare 523
——country of origin, to 516-22
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incompatibility with purpose of Geneva Convention for the Protection of
Refugees (1951) 520
international organizations, practice 520
——State practice 518-20
—non-refoulement rules, applicability 516-20, 524-5
—third country without risk 516
family members, extension of rights of refugee to 533-43
—brothers/sisters 541
—dependent parents or grandparents 534, 541
—lawful residence, preliminary requirement 538
—minor children 534, 541
—rmother of child of refugee 535
—own fear of persecution, relevance 534, 535-7, 541
—right not to be returned to country of origin 536
—right to invoke European Convention on Human Rights (1950) 536
—right to residence permit 536
—spouse 533-43
———co-habitee 540
divorce 540
marriage after acquisition of refugee status 540, 541, 542
proof of marriage, need for 540, 541, 542-3
——of same nationality 534, 539, 540, 542
—State practice 539-40
—withdrawal of refugee status, effect 540
family unity—
—continuing validity of original assessment—
need for 289
—expulsion—
proportionality 547 :
—family members, extension of rights of refugee to. See family members, extension
of rights of refugee to above
—right of family members to join refugee 538
general principles—
—non-return to country of origin 520, 524
Judicial review—
—administrative review 527
—assessment of facts 542
—exhaustion of administrative remedies, need for 516
non-refoulement—
—extradition, distinguished 516-20, 524-5
diplomatic and jurisdictional guarantees 517
“persecution or well-founded fear of”—
—birth control policy as ground for 530-1
~—burden of proof 547
—public authorities—
action by, need for 504-5
attitude, relevance 504-5
—public authorities, attitude, relevance 504-5
—result of own abuse of human rights 529
spouse 529
rights—
—equality with nationals—
access to courts 537
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Refugees (cont.)
——education 537
——labour legisiation 537
public relief 537
social security 537
—identity papers 537
—MFN treatment—
right of association 537
right to paid employment 537
—rprotected conditions of residence 537
—treatment not less favourable than normally available to aliens—
acquisition of property 537
——right to housing 537
——self-employment 537
“serious non-political crime”. See also Political offence
—murder by organized armed group 508
—terrorism 514-16
withdrawal of refugee status—
—family members, extension of rights of refugee to, effect on 540
withdrawal of status—
—competent authority 515-16
—grounds for—
changed circumstances 515
serious non-political crime 515-16, 522
- res judicata, as 515-16
Refugees, Geneva Convention on the Status of (1951) and Protocol (1967)—
definition 523
extradition—
—non-refoulement provisions, applicability 516-20, 524-5
families of refugees—
—absence of provision 533, 535-7, 539
—Final Act of the Conference of Plenipotentiaries 533-4, 539
obligation to respect 522
phrases—
—"“actions contrary to the purposes and principles of the UN”. See under Refugees
—“serious non-political crime”. See under Refugees
purpose—
—definition, recognition and protection of refugee 520
~—return of refugee to country of origin, compatibility 520
Refugees, Geneva Convention on the Status of (1951) and Protocol (1967), inter-
pretation—
aids—
—Conference of Plenipotentiaries (1950) 517-18
specialist international conferences 518
writings of publicists 518
extradition—
—bilateral agreements, independence 517-18
—non-refoulement, distinction, whether 517-18
guidelines—
—text 517
responsibility 539
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S
Sovereignty—
act of State doctrine, and 595
limitations on—
—nationality, determination of 189
rights—
"_control of alien 188, 265, 269, 292
—criminal policy 190
—currency issue 593, 595, 598-9, 602-3
Spain—
Constitution—
—Article 15 (right to life) 220
—Aurticle 17(1) (freedom of person) 220
—Article 18 (private and family life) 220
—Article 19 (freedom of movement/choice of residence) 220
—Article 45 (protection of the environment) 220, 221
law of—
—~Qonstitutional Court Law of 3 October 1979 221
—Criminal Code—
Article 347 bis 222
—Decree 2414/1961 221
—Law 62/1978 (protection of fundamental rights) 221
State immunity, jurisdiction. See also Diplomatic privileges and immunities; Head of
State, immunity
acta jure imperii—
—acta jure gestionts, distinguished—
1° Congreso del Partido 667-8
—sovereignty, and 633-4
basis—
—equality of States 632
—international law 632
—reciprocity 632
—sovereignty 632
diplomatic immunity, and. See Diplomatic privileges and immunities, State
immunity, and
exceptions—
—moveable property 651-2
property rights, affecting—
—*“proceedings in respect of . . . damage or loss of tangible property” 664
waiver—
—implied—
undertakings to court 652-3, 664-5
——requirements—
authority 653, 671
-——express 652-3
knowledge and intent 671
State practice. Se¢ also Customary international law
duress. See Duress, State practice
evidence of—
—military manual 397, 408-9
family members, extension of rights of refugee to 539-40
opinio jurss. See under Customary international law
State responsibility—

acts and omissions—
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State responsibility (cont.)
—Ilegislature—
unconstitutional legislation 61-2
development of law of-—
—individual’s rights, increasing importance 49
general principle of law 49
limitations on liability-—
—balance between interests of State and individual 49
transfer of powers to international organization, effect on 140-1
Superior orders—
duress, compared. See Duress, superior orders, compared
moral choice test 454-5
Switzerland—
alien—
—residence permit—
——humanitarian grounds, relevance 282
settlement permit, distinguished 281-2
family reunion—
—well-established right of abode, need for 281-2, 285, 289
law of-—
—Administration of Justice Act—
———S8ection 100(b)(3) 281
—Order Limiting the Number of Aliens of 6 October 1986—
——Section 13(f) 276, 279-80, 284
— —Scction 36 280, 284
———Section 38 284
——Section 39 284
—Residence and Establishment of Aliens Act 1931 (LSEE)}—
Section 4 283
Section 4(1) 277-8
Section 5(1) 282
Section 6(1) 282
——Section 16 283
——Section 17 283
Section 17(2) 278, 281
legislation, interpretation—-

—aids—
——treaty 281
T
Terrorism-—
European Convention for the Suppression of Terrorism(1977)—
—reservations—

crimes committed prior to entry into force 523
Treaties. See also individual treaties and the Table of Treaties
cumulative 518
primacy—
~—subsequent treaty 169
sovereignty, surrender—
-—derogation, right of, and 495-6
Treaty interpretation. See also under individual treaties and international instruments
phrases. See Words and phrases and under individual treaties
responsibility—
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—change of practice 499
—Constitutional Court 499-500, 522, 539
—executive 500

United Kingdom—
act of State—
—jurisprudence—
1° Congreso del Partido 594, 596-7, 602
Buttes Gas and Oul Co. v. Hammer 594, 595-6, 597, 601, 603
Kirkpatrick v. Environmental Tectonics 601, 602
Sabbatino 597-8
Underhill v. Hernandez 596
—sovereign activity 603
burden of proof—
—diplomatic privileges and immunities—
waiver 623
comity—
—foreign currency, circulation 593, 598-9, 602-3
—justiciability 598-9, 602-3
currency—
—issue—
comity 593, 598-9, 602-3
holding/disposal in foreign country, distinguished 592-603
—ownership—
outside country of issue 600
diplomatic agent—
—Police Liaison Officer 616, 661
dual status 635, 636-7
—status—
executive certificate 616
Diplomatic Privileges Act 1964 606-10
—Head of State 606
—Schedule 1—
Article 1 629
—Aurticle 31 656
—Article 31(c) 635-6
——Article 32 630, 656
Article 32(2) 641-2, 658-9
—Article 32(3) 637-42
——Article 39(2) 636-7, 659-61
—Section 1 629
—Section 2(1) 629
—Section 2(3) 630, 633-4, 643
—Section 2(5) 656
—Section 3(1) 632
—Section 4 616
—-State immunity 606
—Vienna Convention on Diplomatic Relations (1961), implementation 606,
629-30, 634
diplomatic privileges and immunities—
—functional 636, 660-1
burden of proof 636
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United Kingdom (cont.)

—State immunity, and 632-4
distinction 606
—termination—
permanent departure 636, 660-1
—Vienna Convention on Diplomatic Relations (1961)—
implementation 629-30, 634
“professional or commercial activity” 635-6
—waiver—
authority 623, 634, 643, 656-7, 663
burden of proof 623
——by lawyer on behalf of client 628, 657
counterclaim 639-41, 658-9
express 626-8, 642-5, 656-8
initiation of proceedings 637-41, 658-9
——knowledge and intent 643, 656
——parallel proceedings 658
retrospective 645
separate waivers for jurisdiction and execution 645
submission to the jurisdiction, whether 642, 656-7
undertaking to court by diplomatic agent 623, 641-2, 656-8
unequivocal communication to court 645
writing 643

EC]—
—Article 177 reference 14-15, 45
European Convention on Extradition (1957)—
—obligation to extradite 556-7
—prima facie case, need for 579
executive certificate—
—Head of State, immunity 607
—State immunity, jurisdiction 606
extradition—
—executive act 568
determination of fairness 569-70
—extraditable offence—
drug offence 551-2
—judicial review—
abuse of power 556, 561-3, 568-70
exhaustion of alternative remedies, need for 557, 563
legality of executive action 556-7
—jurisdiction—
illegal transfer from third country for sole purpose of extradition 550-83
—obligation—
European Convention on Extradition (1957) 557-8
—Tequirements—
——prima facie case 579, 581
federal State—
—constituent State—
State, as 608
State immunity 608-10
forcible abduction—
—breach of—
———comity 565
individual’s rights 565
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international law 565
~———laws of foreign State 565
—circumvention of extradition arrangements 566
—extradition, and 550-83
failure to observe extradition/deportation procedures 562-3, 566
—jurisdiction, effect on—
abuse of power amounting to abuse of process, whether 556, 561-3
bringing into/extradition from, distinguished 560-1, 568, 581
competence to determine 557-63, 575-83
—relevant factors—
coercion 567-8
physical force 564-6
trickery 566-8, 582-3
genocide—
~—definition 587-90
—nuclear weapons—
——deployment 585-90
research 585-90
government—
—definition—
“executive” 648-51, 667-71
police force, whether 646-53
Head of State—
—Diplomatic Privileges Act 1964 606
—diplomatic privileges and immunities, entitlement 607-8
—immunity—
——common law 606
——cumulative 607
—immunity, jurisdiction—
executive certificate 607
—State, as 607, 609-10
Jjudicial assistance—
—Scheme relating to Mutual Assistance in Criminal Matters within the Common-
wealth (1986/1990) (“Harare Scheme”) 615, 653-4
judicial review—
—grounds—
abuse of power 556, 561-3, 568-70
abuse of process 566
illegality 556
justiciability—
- -comity 598-9, 602-3
law of—
—Criminal Justice (International Cooperation) Act 1990—
Section 7(4) 615, 659
—Criminal Law Act 1967—
Section 3(1) 587, 588-9
—Diplomatic Privileges Act 1964. See above
—European Convention on Extradition Order 1990—
Article 3 574, 579
—Extradition Act 1870—
Section 10 572-3
——Section 11 573
—Extradition Act 1989—
Section 6 574, 581

© Cambridge University Press www.cambridge.org



http://www.cambridge.org/0521642140
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press
978-0-521-64214-9 - International Law Reports, Volume 111 .
Edited by Sir Elihu Lauterpacht, C. J. Greenwood and A. G. Oppenheimer

Index
More information

706 INDEX

United Kingdom (zont,)
Section 6(1) 568
Section 6(2) 568
Section 6(3) 568
Section 6(9) 568
——Section 7 551, 574
Section 7(4) 551, 557
Section 8 574
Section 8(1)(b) 550
Section 9 574, 581
Section 9(4) 579
Section 9(8) 557, 577
——Section 11 574-5
Section 11(1) 557
Section 11(3) 557, 568-70, 575, 577, 581
Section 12 575, 582
——Section 13 560, 575
Section 13(4) 557
Section 13(6) 557, 569, 581
Section 15 579
Section 16(1) 581
—PFugitive Offenders Act 1881—
Section 10 573
—Fugitive Offenders Act 1967 569
-— - Scction 8(3) 573-4
—Genocide Act 1969 587, 589
—Police Act 1996—
Section 88(1) 662
—State Immunity Act 1978. See below
legislation, interpretation—
—aids—
treaty, unincorporated articles 635
—phrases—
“as such” 587-90
“in the exercise of sovereign authority” 608, 610
“professional or commercial activity” 635-6
State immunity—
—common law 606
—Diplomatic Privileges Act 1964 606
State Immunity Act 1976—
—federal State, applicability 608-10
—phrases 666-7]
—"government” 646-53, 667-71
“sovereign authority” 666-7
—Section 1 630
—Section 1(1) 606
—Section 1(2) 606-7, 630
—Section 2 630-1
—Section 2(1) 664
—Section 2(3)(a) 554
—Section 2(3)(b) 661
—Section 3 631, 633
—Section 4 631
—Section 5(b) 651-2, 664
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—Section 12(1) 631
—Section 13(2) 631
—Section 13(2)(a) 652-3
—Section 13(3) 631
—Section 14 631-2, 646
—Section 14(1) 646 664, 665-71
—Section 14(1)a) 607, 646
—Section 14(1)(b) 646
—Section 14(1)(c) 646
—Section 14(2) 646, 664, 665-71
—Section 14(2)(a) 608 10
—Section 14(2)(b) 608
—Section 14(5) 609
—Section 14(6) 608
—Section 16(1) 632
—Section 20(1)(a) 607-9

—Section 21 606
—Section 21{a) 606
State immunity, jurisdiction—
—acta jure imperii—
1° Congreso del Partido 667-8
sovereignty, and 633-4
—basis—
equality of States 632
international law 632
reciprocity 632
sovereignty 632
—exceptions—
moveable property 651-2
—executive certificate 606
—government or part of government—
police force 646-53
—property rights, affecting—
“proceedings in respect of . . . damage or loss of tangible property” 664
—waiver—
authority 653, 671
express 652-3
——knowledge and intent 671
undertakings to court 652-3, 664-5
State responsibility—
—acts and omissions—
misfeasance in public office 13-14, 45
—damages—
administrative remedies, whether precluding 44
Bourgoin v. Minister of Agriculture, Fisheries and Food 13-14
——civil liability rules 44
economic loss, need for 44
misfeasance in public office 45, 121
—requirements—
duty of care 13-14, 44
——knowledge of invalidity of act 13
—knowledge of likely injury 13
United Nations Security Council—
Resolutions—
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United Nations Security Council (cont.)
—1037 (1996) (Eastern Slavonia) 478-9

UNTAES. See Eastern Slavonia, United Nations Transitional Administration for
Eastern Slavonia (UNTAES)

\%Y
War crimes. See also Crimes against humanity
requirements—
—armed conflict 382
—civilians in occupied territory 382, 383
~——combatants or prisoners of war 382
-—non-nationals 382
violation of laws of war as 381-2
Words and phrases. See also under individual treaties
“arrest” 471-3
“as such” 587-90
aut dedere aut judicare 523
JSaute 64 n. 47
“in the exercise of sovereign authority” 608, 610
“liberty”—
—physical liberty 471
neminem laedere 48
non liguet 345
nullum crimen sine lege 395, 429
opinio juris [communis]. See under Customary international law

Y
Yugoslavia, International Criminal Tribunal for the Former—
appeal—
—alternative procedures 476
—rectification of appellant’ errors in previous hearings 312
—remedies—
acquittal 313, 314
——entry of non-guilty plea 429-30
——opportunity to appellant to replead 313, 314, 374 385, 396, 458
revision of sentence 313, 314, 385
Appeals Chamber—
—jurisdiction—
proprio motu, 312-13
applicable law—
—customary international law 336-44
—international humanitarian law 393, 435
——policy considerations 366-8, 395, 429
—international law 395
—Jaw of accused 429
—lex loci delicti commissi 429
—State practice—
in conformity with nature and purposes of Tribunal 388
limited relevance 387-92, 395-6
—Statute 395
arrest—

—definition 471-3

© Cambridge University Press www.cambridge.org



http://www.cambridge.org/0521642140
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-0-521-64214-9 - International Law Reports, Volume 111

Edited by Sir Elihu Lauterpacht, C. J. Greenwood and A. G. Oppenheimer
Index

More information

INDEX 709

—lawfulness, requirements—
in accordance with procedures established by law 484-5
-accused to be informed of charges 480-1
——accused to be informed of rights 480-1
forcible abduction. See¢ below
non-disclosure of indictment, relevance 481-3
warrant of arrest, entitlement to copy 483
—Office of the Prosecutor, role 480-1
—power of—
limited to States, whether 473-7
location, relevance 477
UNTAES 474-5, 477-80
—procedures 474-7
evidence—
—additional 312
—corroboration, need for 374
fair trial—
—delay 385
forcible abduction—
—extradition treaty, relevance 487, 490
—jurisdiction, effect on 485-92
—luring into jurisdiction by trickery, whether 483-92
—uviolation of territorial sovereignty 491-2
guilty plea—
—advantages 315, 392-3
—common law basis 315, 317, 392
—effect 318
—presumption of innocence, effect on 332, 393, 394
—requirements—
prima facie case 394, 431-2, 437
unambiguous 314, 319, 331-3, 335, 374, 379-81, 385, 394, 432-6, 438-9
——understanding of nature of charge and consequences 313, 319, 321-31, 374,
393-4, 432
voluntary 313, 318-21, 393, 432
in absentia proceedings—
—admissibility 476
Jurisdiction—
—accused brought unlawfully within the jurisdiction 492
procedure—
—non-compliance with Rules—
nullity dependent on non-compliance 481
—pre-sentencing hearing—
trial, distinguished 430 n. 114
purpose—
—cessation of violations of humanitarian law 366
—development of international humanitarian law 366
—rule of law 373
Rule 61 proceedings—
—purpose—
evidence, importance of safeguards 492-4
Rules of Procedure and Evidence—
—35 {(non-compliance with Rules) 464-5
nullity dependent on miscarriage of justice 481
—42 462
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Yugoslavia, International Criminal Tribunal for the Former (cont,)
—43 462
—53 {non-disclosure of indictment) 465, 481-3
—D54 (issue of orders) 493
—55 (arrest warrants: transrmission) 465, 473, 476-7, 482 n. 68, 483, 494
—>58 {primacy of Statute) 475-6
~—59 bis (arrest warrants: transmission) 465-6, 473-85, 494
adoption as supplement to Rule 53 476
compatibility with Statute 476-7
—=61. See Rule 61 proceedings above
-—62 (initial appearance) 317, 387
—72 {general provisions) 494
—115 (additional evidence) 311-12
—compatibility with Statute, need for 476-7
~—Interpretation—
national concepts, relevance 316, 317
~———object and purpose 316
plain and ordinary meaning 315, 316
travaux préparatoires 315-16
Vienna Convention on the Law of Treaties (1969) 315-16
~—phrases—
“enter a plea” 317
Statute. See Yugoslavia, International Criminal Tribunal for the Former, Statute
walver—
—right to trial 393
Yugoslavia, Internasional Criminal Tribunal for the Former, Statute—
Articles—
—73 (violation of the laws or customs of war) 381-2
—15 (rules of procedure: Tribunal’s power 1o adopt) 463-4, 474
—16(1) (Prosecutor’ responsibility) 464
— 19 (review of indictment) 476, 480
-—19(2) (issue of orders) 464, 474-5
—20 {fair trial) 476, 480
—20(1) (protection of victims) 318, 393
———International Covenant on Civil and Political Rights {Article 14), compared
318
—20(2) (procedure on taking into custody) 464, 475, 485
—20(3) (guilty plea) 316-17, 387, 392-4
—21 {due process) 462
—21(2) (public hearing) 393
—21(3} (presunption of innocence) 393, 394
—21(4) (examination of witnesses) 485
—21({4)(a) (right to be informed of charge) 464
—21(4)c) (undue delay) 385
—21(4)(g) (self~incrimination) 393
—29 (cooperation and judicial assistance) 464, 473-4, 475, 476-7
——obligation of conduct 474 n. 38, 476
—29(2) (duty to comply) 473-4
—relative seriousness of crimes against hurnanity/war crimes 381
obligations of signatory State—
—breach—
conflict with municipal law 475-7
Yugoslavia, Socialist Federal Republic (SFRY). See Eastern Slavonia
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