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abuse of rights, concept of, 7, 13, 141
access to foreign ports, 261-266
Agenda 21, 30, 38, 120, 126-130, 175
Agreement of 1995, see, Straddling Stocks
Agreement
anadromous species—
conservation and management, 32-35,
48, 80-83
Convention on the Law of the Sea, and,
32-35,48
regional agreements, 34-35
state of origin, prevailing interest of, 33
Straddling Stocks Agreement, and, 141
see also salmon fisheries
arbitration, see dispute settlement
arrest of vessels, 241, 242, 252-253
see also compliance and enforcement

Bering Sea ““doughnut hole”, 56, 91-93
Bering Sea Fur Seals Arbitration, 6, 14-15, 17,
37
biological diversity, preservation of, 31, 149
see also conservation and management
boarding and inspection, 6, 105, 106, 241,
242, 245-252, 257-259
see also compliance and enforcement

catadromous species—
Convention on the Law of the Sea, and,
32,35-36
Straddling Stocks Agreement, and, 141
catch sizes—
generally, 53-54
highly migratory species, 54
straddling stocks, 54
cetaceans—
conservation of small cetaceans, 38-39

330

Straddling Stocks Agreement, and, 141
see also dolphins; marine mammals;
whales

Coastal states—

catadromous species, management of, 36
Chile’s presential sea approach, 107-111
conservation and management—
best scientific evidence, use of, 27, 47
exchange of information and data, 27,
47,168
exclusive economic zone, 26-31
generally, 26-31, 65-68, 71
maximum sustainable yield, 28, 46-47
obligations as to, 27-28
overexploitation, avoidance of, 27-28
total allowable catch, 27, 28, 46, 73-74
unilateral action, 39, 65-68
see also, Straddling Stocks Agreement
Convention on the Law of the Sea, and,
63-64, 65-68,173-175
discretionary powers, 181-182
highly migratory species, and—
generally, 43, 96-101
Straddling Stocks Agreement, and, see,
Straddling Stocks Agreement
international cooperation, see
international cooperation
jurisdiction—
Argentina, 111-112
Canada, 112-117
Chile, 107-111
Convention on the Law of the Sea, and,
65-68,173-175
customary international law, and, 15-16
disputes as to—
generally, 15-17, 19, 21-22, 63-65,
105-106, 126
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Straddling Stocks Agreement, and—
compatibility of conservation and,
management measures, 183-188,
285-286
duty to cooperate in establishing,
188-194
enclosed and semi-enclosed seas and
other areas of the high seas, 194-199
generally, 290
geographical ambit, 175-183
enforcement of, 66-67
generally, 4, 19, 25, 234
presential sea concept, 107-111
safeguarding, 282-287
see also exclusive economic zones
marine mammals, conservation and
management of, 37
marine pollution obligations,
enforcement of, 49-50
preferential rights, 15-16
sovereign rights, 26, 41-42, 43-44, 174,
180-181
safeguarding, 282-287
special interests of, 20
straddling stocks, and—
Canada, 112-117
generally, 40-2, 63-65, 89-96,
121-125,126
Straddling Stocks Agreement, and, see,
Straddling Stocks Agreement
common heritage, concept of, 10, 11
compliance and enforcement
arrest of vessels, 241, 242, 252-253
blacklisting mechanism, 229
boarding and inspection, 6, 105, 106,
241, 242, 245-252, 257-259
Code of Conduct for Responsible
Fisheries, 230-232
Convention on the Law of the Sea, and,
25,49-50, 66-67, 74-75, 85, 233-234
FAO Agreement on Compliance,
228-233, 237
flag state enforcement—
exceptions, 240-241
flagging and reflagging, prevention of,
228-229, 231
generally, 20, 74-75, 227-233
marine pollution obligations, 49
Straddling Stocks Agreement, and,
233-40
strengthening duties and rights of,
233-240
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generally, 85, 88, 93, 227-228
international cooperation, and, 243-244
investigation, 252-259
nonflag-state enforcement, 242-244
port-state enforcement, 49-50, 259-266
access to foreign ports, and, 261-266
prosecution, 252-259
seizure of vessels, 115, 241, 242, 253
Straddling Stocks Agreement—
boarding and inspection, 242, 245-252
flag states, duties and rights of,
233-240
investigation and prosecution, 252-259
nonflag-states, 242-244
port-state enforcement, 259-266
trade sanctions, 40
world food problems, and, 232-233

conservation and management—

anadromous species, 32-35, 48, 80-83
associated species, 47
best scientific evidence, use of, 27, 47
biological diversity, preservation of, 31,
149
catadromous species, 32, 35-36
coastal states, 26-31,46-47, 71, 73-74,
168
unilateral action, 39, 65-68
compatibility of, principle of, 183-194,
285-286, 289
compliance, see compliance and
enforcement
Convention on the Law of the Sea—
anadromous species, 32-35, 48
catadromous species, 32, 35-36
exclusive economic zone, 26-31
high seas, 45-48
highly migratory species, 42-44, 48, 59
marine mammals, 36-40
salmon fisheries, 32-35
straddling stocks, 40-42, 44, 48, 63-65,
95
defining conservation, 76-77
dependent species, 47
developing countries, and, 225-226
development of new concepts, 17-18
discrimination, and, 47-48
ecosystem management approach, see
ecosystem management
enforcement, see compliance and
enforcement
environmentally sensitive activities,
burden of proof, 27, 157

© Cambridge University Press

www.cambridge.org



http://www.cambridge.org/0521641934
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

0521641934 - The Changing International Law of High Seas Fisheries

Francisco Orrego Vicuna
Index
More information

332 INDEX

conservation and management (cont.)
equitable use of natural resources,
concept of, 147
exchange of information and data, 27,
47,164-170
exclusive economic zone, within, 26-31
freedom of the high seas, and, 9-13,
21-23
generally, 10, 11-12, 13, 24
general interest, concept of, 9, 10
highly migratory species, see highly
migratory species
international commission, 17-18, 100
international cooperation, see
international cooperation
management regimes, 61
marine environment, see marine
environment
marine mammals, see marine mammals
maximum sustainable yield, see
maximum sustainable yield
moratoria, 91-92, 94, 160
new entrants, problem of, 70-71
1958 Geneva Conventions, and, 18-21
optimum utilization, see optimum
utilization
overexploitation, see overexploitation
precautionary principle, see
precautionary principle
preventive action, principle of, 153-155
rational utilization, concept of, 147, 151
reasonable use, principle of, 15, 16
renewable resources, maintenance of, 29,
32
responsible fishing practices, 60
right to introduce measures, 6-7
salmon fisheries, see salmon fisheries
seals, 17, 87
Bering Sea Fur Seals Arbitration, 6, 14-15,
17, 37
species approach, 24, 31-32, 40, 48,
67-68,104, 177
state subsidies to fishing fleet, and, 55, 57
straddling stocks, see Straddling stocks
Straddling Stocks Agreement, see,
Straddling Stocks Agreement
sustainable development principle, 60,
145-153, 289
sustainable use/utilization, 16, 29, 55, 60,
146, 147
total allowable catch, see total allowable
catch

transboundary stocks, of, 80-83
unilateral action, 39, 65-68
voluntary moratoria, 91-92, 94
whales, see whales
continental shelf—
exploitation of, as occupation, 6
jurisdiction over, 4, 31-32
sedentary species, 31-32
Convention on the Law of the Sea—
anadromous species, and, 32-35, 48
catadromous species, and, 32, 35-36
coastal states, and, 63-4, 65-8,173-175
compliance and enforcement, 25, 49-50,
66-67,74-75, 85, 233-234
port-state enforcement, 49-50
conservation and management
anadromous species, 32-35, 48
catadromous species, 32, 35-36
exclusive economic zone, within, 26-31
high seas, 45-48
highly migratory species, and, 42-44,
48,59, 96-101, 200-1
marine mammals, 32, 36-40
salmon fisheries, 32-35
straddling stocks, and, 40-2, 44, 63-65,
95
cooperation, duty of, 69-70
customary international law, and, 35, 63
dispute settlement, 25, 50, 75, 271-272
compulsory settlement, 50, 63, 75
extending and adapting application of,
273-279
distant-water fishing nations, and, 62-65
ecosystem management, and, 25, 29, 49
environmental achievements, 48-50
evolutionary interpretation, 65-68
exchange of information and data, 165
highly migratory species, and, 42-44, 48,
59, 96-101, 200-201
international cooperation, 96-101,
200-201, 205
international law, development of,
50-52
maximum sustainable yield, 20-21, 28,
46-47,61,77-78, 149
mutual accommodation interpretation,
68-76
national legislation, and, 35
optimum utilization, 28, 33, 37, 43, 149
precautionary principle, 49
species approach, 24, 31-32, 40, 48,67-68
static interpretations, 62-65, 78
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Straddling Stocks Agreement, and—
differences between, 136

legal relationship between, 172-175, 277

unilateral action, and, 39, 65-68
crustaceans—
Straddling Stocks Agreement, and, 139
customary international law
abuse of rights, control of, 13
acting with reasonable regard for rights
of others, 13
Convention on the Law of the Sea, and,
35, 63
equity, 13, 15
freedom of high seas fishing in, 3, 13-18
good faith, concept of, 15, 16
jurisdiction of coastal states, 15-16
navigation, freedom of, 5, 13
principles of, 13-14
salmon fisheries, and, 35
see also international law

developing countries
common but differentiated
responsibility, principle of, 222-226
conservation and management, and,
225-226
Straddling Stocks Agreement, and,
222-226
dispute settlement—
arbitration, 269-271

Convention on the Law of the Sea, under,

25,50, 75, 271-272
compulsory settlement, 50, 63, 75
extending and adapting application of,
273-279
exclusive economic zones, 62-63, 75
generally, 20
Straddling Stocks Agreement, and—
arbitration, 269-271
coastal states’ sovereign rights and
jurisdiction, safeguarding, 182,
282-287
extending and adapting application of
Convention procedures, 273-279
general obligations, 267-269
provisional measures, 279-282
regional procedures, 269-271
technical disputes, 272-273
distant-water fishing states—
capacity of fleets, 54-55
Convention on the Law of the Sea, and,
62-65,173-175
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highly migratory species, and—
generally, 43, 96-101
Straddling Stocks Agreement, and, see,
Straddling Stocks Agreement
international cooperation, see
International cooperation
jurisdictional disputes
Convention on the Law of the Sea, and,

173-175
generally, 15-17, 19, 21-22, 63-65,
105-106, 126

protecting interests of, 62-65
straddling stocks, and—
generally, 41, 63-65, 126
Straddling Stocks Agreement, and, see,
Straddling Stocks Agreement
Straddling Stocks Agreement, and—
compatibility of conservation and
management measures, 183-188,
285-286
duty to cooperate in establishing,
188-194
enclosed and semi-enclosed seas and
other areas of the high seas,
194-199
generally, 290
geographical ambit, 175-183
surplus total allowable catch, access to,
28, 30, 46
see also optimum utilization
dolphins—
protection of, 88
see also cetaceans; marine mammals
“doughnut hole”, Bering Sea, 56, 91-93
driftnets, 87-88, 101-104, 120

ecosystem management—
CCAMIR Ecosystem Monitoring Program,
78,104-105
Convention on the Law of the Sea, and,
25, 29,49
enclosed and semi-enclosed seas,
194-199
exclusive economic zone, within, 123,
124
generally, 12, 60-61, 78, 104, 177, 179
species approach, and, 31
Straddling Stocks Agreement, and, 149
see also conservation and management
enforcement, see compliance and
enforcement
environmental impact assessments, 25
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environmental law—
evolution of, 11-12, 25
international, 25, 49
environmentally sensitive activities—
burden of proof, 27, 157
equitable use of natural resources, concept
of, 147
exclusive economic zones—
conservation and management of living
resources within, 26-31
Convention on the Law of the Sea, and,
26-31
discretionary powers of coastal states,
181-182
dispute settlement, 62-63, 75
distant-water fishing fleets, size of, and,
54
ecosystem management in, 123, 124
generally, 4,9, 16-17, 21, 24, 25
highly migratory species, 42-44, 55, 234
optimum utilization, 28, 33, 37, 43
potential claims of extension, 68
salmon fisheries, 33
sovereign rights of coastal states, 26,
41-42,43-44,174,180-181, 282-287
straddling stocks, 41, 55, 234
total allowable catch, 27, 28, 46, 73-74
whales, protection of, 37-38
see also coastal states

fisheries commissions, 9, 20, 69-70
see also international commissions;
regulatory authorities
flag state enforcement—
exceptions, 240-41
flagging and reflagging, prevention of,
228-229, 231
generally, 20, 74-75, 227-233
marine pollution obligations, 49
Straddling Stocks Agreement, and,
233-240
strengthening duties and rights of,
233-240
see also compliance and enforcement
foreign ports, access to, 261-266
freedom of the high seas—
conservation and management, and,
9-13,21-23
Convention on the Law of the Sea, and, 45
customary international law, and, 13-18
history of principle, 3-8
control of abuse of rights, 7, 13

expanded coastal state jurisdiction and,
7
res communis, concept of, 5, 7
test of compatibility with the general
interest, 7
navigation, freedom of, 5, 13
occupation, and, 6

General Agreement on Tariffs and Trade
(GATT)—

access to foreign ports, and, 265
unilateral measures, and, 39

general interest—
concept of, 9, 10

Geneva Conventions, 1958, 18-21

good faith, concept of, 15, 16, 141

highly migratory species—
catch sizes, 54
Convention on the Law of the Sea, and,
42-44, 48,59, 96-101, 200-201
generally, 21, 32, 42-44, 48, 55, 96-101
international cooperation—
Convention on the Law of the Sea, and,
96-101, 200-201
Straddling Stocks Agreement, and—
extent of duty, 200-206
fisheries organizations and
arrangements
entitlement to participate, 207-208
establishing, 201-202, 215-222
functions of, 219-222
new entrants, participatory rights of,
210-211
nonparties, position of, 214-215
states refusing to join, 211-213
transparency of decision-making,
218-219
good faith consultations, 202-203
jurisdictional disputes
generally, 43, 96-101
Straddling Stocks Agreement, see,
Straddling Stocks Agreement
overexploitation, 54, 55, 56, 59-60
sustainable development, principle of,
145-253
UN Conference on, see United Nations
Conference on Straddling Fish
Stocks and Highly Migratory Fish
Stocks
hot pursuit—
right of, 6, 234, 240
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Icelandic Fisheries cases, 15, 16
informed decision-making, principle of,
164-170
inspection, see boarding and inspection
international commissions, 17-18, 100
see also fisheries commissions; regulatory
authorities
international cooperation
compliance and enforcement, and,
243-234
see also compliance and enforcement
Convention on the Law of the Sea, and,
96-101, 200-201, 205
generally, 34, 48, 61
highly migratory species, and, 96-101
salmon fisheries, 34, 35, 84
Straddling Stocks Agreement, and—
extent of duty, 200-206
fisheries organizations and
arrangements
entitlement to participate, 207-208
establishing, 201-202, 215-222
functions of, 219-222
new entrants, participatory rights of,
210-211
nonparties, position of, 214-215
states refusing to join, 211-213
transparency of decision-making,
218-219
good faith consultations, 202-203
International law—
changing role of, 21-23, 40
common but differentiated
responsibility, principle of, 222-226
compliance and enforcement, see
Compliance and enforcement
Convention on the Law of the Sea, and,
50-52
environmental law, 25, 49
generally, 53
Straddling Stocks Agreement, and,
141-144
see also customary international law
International Whaling Commission, 38-39
investigation, see compliance and
enforcement

management, see conservation and
management
marine environment, protection of—
compliance and enforcement of
obligations—

INDEX 335

flag state enforcement, 49
port-state enforcement, 49-50, 259-266
Convention on the Law of the Sea, and,
49
environmental impact assessments, 25
generally, 12, 25
precautionary principle, 25, 49, 157
responsibility and liability, rules on, 25
Straddling Stocks Agreement, and,
153-154
see also conservation and management;
ecosystem management

marine mammals—

conservation and management—
exclusive economic zone, 37-38
generally, 32, 36-40, 76, 86-89
scientific research exception, 38
small cetaceans, 38-39
trade sanctions, 40
unilateral measures, 39

Convention on the Law of the Sea, and,

32,36-40
overexploitation, 36-37
see also cetaceans; seals; whales

maximum sustainable yield—

coastal states, 28, 46-47

Convention on the Law of the Sea, and,
20-21, 28,46-47,61,77-78, 149

Straddling Stocks Agreement, and, 149,
150

see also conservation and management

migratory species, see highly migratory

species

navigation—

freedom of, 5, 13

necessity, doctrine of, 116
North Atlantic Fishery Organization, 57,

113-114, 115

occupation of the high seas, 6
optimum utilization—

Convention on the Law of the Sea, and,
28, 33, 37, 43, 149

generally, 28, 33, 37, 43, 148-149, 151

Straddling Stocks Agreement, 148-149,
151

see also conservation and management;
total allowable catch

overexploitation—

see also Conservation and management
Bering Sea “doughnut hole”, 56, 91-93
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overexploitation (cont.)

coastal states, obligations of, 27-28

generally, 6, 8, 27-28

global reach of, 55-60

highly migratory species, 54, 55, 56,
59-60

marine mammals, 36-37

Sea of Okhotsk “peanut hole”, 56, 91,
93-95

straddling stocks, 54, 55-59, 89-96

voluntary moratoria, 91-92, 94

whales, 37-39

“peanut hole”, Sea of Okhotsk, 56,91, 93-95
pearl banks—
occupation of, 6
piracy, 240
Port-state enforcement—
access to foreign ports, and, 261-266
generally, 49-50, 259-266
Straddling Stocks Agreement, and,
259-266
see also compliance and enforcement
precautionary principle—
Convention on the Law of the Sea, and, 49
development of, 160-164
emergence of, 156-159
generally, 61, 88, 104, 116
marine environment, protection of, 25,
49, 157
moratoria, and, 160
Straddling Stocks Agreement, and, 148,
162, 180-182, 289
presential sea concept, 107-111
preventive action, principle of, 153-155
prosecution see Compliance and
enforcement

rational utilization, concept of, 147, 151
reasonable use, principle of, 15, 16
reflagging, 15, 228-229, 231
regulatory authorities—
development of, 9-10
see also fisheries commissions;
international commissions
renewable resources, maintenance of, 29,
32
see also conservation and management

Salmon fisheries—
conservation and management, 32-36,
84-86

enforcement powers, 85
Convention on the Law of the Sea, and,
32-35
customary international law, and, 35
exclusive economic zones, and, 33
high seas, in, 34
international cooperation, 34, 35, 84
regional agreements, 34-35
species approach, 33
state of origin, prevailing interest of,
32-35
total allowable catch, 33-34
see also anadromous species
seabed mineral exploitation—
common heritage principle, and, 11
generally, 6, 10, 11
seals, protection of, 17, 87
Bering Sea Fur Seals Arbitration, 6, 14-15,
17,37
see also marine mammals
Sea of Okhotsk “peanut hole”, 56, 91,
93-95
sedentary species, 31-32
seizure of vessels, 115, 241, 242, 253
see also compliance and enforcement
self-protection, doctrine of, 116
species approach to conservation and
management, 24, 31-32, 33, 40, 48,
67-68,104, 177
state subsidies to high seas fleet, 55, 57
Straddling stocks
Bering Sea “doughnut hole”, 56, 91-93
catch sizes, 54
coastal states, and—
Canada, 112-117
generally, 40-42, 63-65, 89-96,
121-125,126
Straddling Stocks Agreement, and, see,
Straddling Stocks Agreement
Convention on the Law of the Sea, and,
40-42, 44, 48, 63-65, 95
distant-water fishing states, and—
generally, 41, 63-65, 126
Straddling Stocks Agreement, and see,
Straddling Stocks Agreement
exclusive economic zones, 41, 55, 234
generally, 21, 32, 40-42, 44, 48, 55,
89-96, 105
overexploitation, 54, 55-59, 89-96
Sea of Okhotsk “peanuthole”, 56,91,93-5
Straddling Stocks Agreement, see,
Straddling Stocks Agreement
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sustainable development, principle of,
145-53
UN Conference on see United Nations
Conference on Straddling Fish Stocks
and Highly Migratory Fish Stocks
Straddling Stocks Agreement—
agreements which modify or suspend
provisions of, 144
amendment procedure, 143-144
anadromous species, and, 141
arbitration, 269-271
biological unity of stocks, 177-178
catadromous species, and, 141
cetaceans, and, 141
common but differentiated
responsibility, principle of, 222-226
compliance and enforcement—
boarding and inspection, 242, 245-252
flag states, duties and rights of,
233-240
investigation and prosecution, 252-259
nonflag-states, 242-244
port-state enforcement, 259-266
access to foreign ports, and, 261-266
Convention on the Law of the Sea, and—
differences between, 136
legal relationship between, 172-175,
277
crustaceans, and, 139
definitions in, 137-141
denunciation, 144
developing countries, and, 222-226
dispute settlement
arbitration, 269-271
coastal states’ sovereign rights and
jurisdiction, safeguarding, 182,
282-287
extending and adapting application of
Convention procedures, 273-279
general obligations, 267-269
provisional measures, relating to,
279-282
regional procedures, 269-271
technical disputes, 272-273
ecosystem management approach, 149
effectiveness of, 142
exchange of information and data,
168-170
final clauses, 142
fish, definitions of, 139-141
flag states, strengthening duties and
rights of, 233-240

INDEX 337

general international law provisions,
141-144
generally, 133-136, 288-293
geographical ambit of, 175-183
informed decision-making, principle of,
164-170
international cooperation
extent of duty, 200-206
fisheries organizations and
arrangements
entitlement to participate, 207-208
establishing, 201-202, 215-22
functions of, 219-222
new entrants, participatory rights of,
210-211
nonparties, position of, 214-215
states refusing to join, 211-213
transparency of decision-making,
218-219
good faith consultations, 202-203
interpretations, 137-141
jurisdictional disputes—
compatibility of conservation and
management measures, 183-188,
285-286
duty to cooperate in establishing,
188-194
Convention on the Law of the Sea, and,
173-175
enclosed and semi-enclosed seas and
other areas of the high seas, 194-199
generally, 290
geographical ambit of Agreement,
175-183
marine environment, protection of,
153-154
maximum sustainable yield, 149, 150
molluscs, and, 139
optimum utilization, 148-149, 151
port-state enforcement, 259-266
precautionary principle, and, 148, 162,
180-182, 289
preventive action principle, and,
153-155
scientific research, 168
sustainable development, principle of,
145-153
technical disputes, 272-273

sustainable development, principle of, 60,

145-153, 289

sustainable use/utilization, 16, 29, 55, 60,

146, 147
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total allowable catch—

access to surplus, 28, 30, 46

see also optimum utilization

generally, 27, 28, 46, 73-74

precautionary approach, 104

salmon, 33-34

see also conservation and management
trade sanctions, 40
transboundary stocks—

allocation of, 63

conservation and management, 80-83
tuna, see driftnets; highly migratory

species

United Nations Conference on Straddling
Fish Stocks and Highly Migratory Fish
Stocks

form of outcome, 132-136
generally, 126-130

organization, 131-132

preparatory work, 119-125

see also, highly migratory species;
straddling stocks; Straddling Stocks
Agreement

visit, right of, 240

whales—
protection of, 37-39, 86-37
Agenda 21, 38
exclusive economic zone, 37-38
International Whaling Commission,
38-39
scientific research exception, 38
small cetaceans, 38-39
see also cetaceans; marine mammals
World Trade Organization—
trade sanctions, 40
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