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Preface

Consumer protection law and criminal law have both received consider-
able analysis from academic lawyers. The role of legal intervention with
the aim of protecting the consumer has come in for scrutiny in a number
of seminal works, many of which concentrate upon the role of consumer
law in the marketplace. The role of criminal law has also been discussed
by a large number of leading commentators, with particular attention be-
ing paid to the boundaries of criminal sanctions, and particular concern
being addressed to increasing criminalisation. Against this background, it
is surprising that so little has been written about the role of criminal sanc-
tions in the protection of the consumer. The criminal law has been the
prime technique used by successive post-war governments to implement
consumer policy in the UK. Intervention in the civil law to protect the
consumer has been less frequent, although a number of important exam-
ples of this exist. Strict liability regulatory offences, tempered by statutory
defences, remain the paradigm of UK consumer protection law.

This book aims to be the first major monograph to examine the role of
criminal sanctions in the protection of the consumer. Although focusing
on the UK, much of the analysis in this work is relevant wherever matters
of consumer policy are being considered. The book provides a critique of
regulatory consumer law, by examining the objectives of consumer pol-
icy, the role of criminal law in society, and the extent to which consumer
protection is an appropriate topic with which criminal law can deal. The
book seeks to achieve its aims in the following ways. First, it investigates
the justification for having consumer protection laws, and considers the
regulatory techniques available to fulfil consumer policy objectives. Al-
though much of the traditional analysis of consumer protection law has
focused on its economic role in correcting market failure, it will be argued
that the social objectives of consumer law should be given greater atten-
tion. Secondly, the book examines the role, and the use, of criminal law
in society, with particular reference to the concept of the regulatory of-
fence. There has been considerable concern from liberal criminal justice
scholars at what is perceived as over-criminalisation in general, and it is

ix
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X Preface

largely in the regulatory field that the increase in criminalisation has been
witnessed. It will be argued that while there is merit in these concerns,
criminal law should retain its central function in the protection of the
consumer. Rather than a policy of decriminalisation, what is needed is a
reassessment of the ways in which regulatory crime operates, with par-
ticular attention being focused on the categories of defendant to whom
the law applies, and the techniques by which they are held responsible.
The book next examines the law on the basis of the interests that it aims
to protect. The two principal interests of concern here are physical safety
and economic interests. Where physical safety is at issue, the prime aim of
the law is relatively clear. It is concerned to ensure that consumers are not
harmed by unreasonably dangerous products. But this simple assertion
obscures a plethora of more complex matters. Product safety regulations
are a way in which invidious barriers to trade may be erected under the
guise of consumer protection. The legislation which contains the major-
ity of the UK’s consumer product safety law is based upon a European
Directive aimed primarily at facilitating the free movement of goods. It is
vital that the role of the criminal law in product safety is assessed against
this economic background. Product safety law also provides a useful illus-
tration of the social justification for intervention to protect the consumer.
Although it is possible to explain much consumer product safety law on
economic grounds of market failure, such as information deficits and
externalities, it is also important to consider the extent to which social
goals justify intervention. Where consumers’ economic interests are be-
ing considered more difficulties arise, in particular because the objectives
of intervention are less obvious. Should intervention address information
deficits that might lead consumers to make inappropriate decisions, or
try to ensure that transactions are fair? If the latter, are we concerned with
substantive or merely procedural fairness? The law of contract has had
to grapple with these issues for some time, but they also have implica-
tions for criminal law. For example, quality regulation has generally been
viewed as the domain of the law of contract, but the criminal law may also
have a role to play here, such as in ensuring that consumers receive goods
of acceptable quality. It is perhaps in the area of economic interests that
administrative sanctions could have an increasingly important role, and
the role of such sanctions in fair trading law is considered in this context.
Consumer law will only achieve its objectives if it is enforced effectively.
Considerable empirical research has been undertaken on the strategies
adopted by enforcement agencies, most of it concluding that enforcement
authorities such as trading standards officers favour compliance to deter-
rence strategies. Although there have been criticisms of this approach,
there appear to be benefits to a strategy which emphasises the primacy

© Cambridge University Press www.cambridge.org



http://www.cambridge.org
http://www.cambridge.org
http://www.cambridge.org/0521590809

Cambridge University Press

0521590809 - Consumer Protection and the Criminal Law: Law, Theory, and Policy in the
UK

Peter Cartwright

Frontmatter

More information

Preface xi

of securing compliance, provided prosecution is utilised where informal
enforcement fails. The ‘tit for tat’ strategy favoured by Ayres and Braith-
waite bears many similarities to the approach found in the UK and chap-
ter 7 argues that it may be the most appropriate strategy for enforcement
authorities to adopt.

The book’s discussion of the role of criminal sanctions in consumer
protection will reveal the wide variety of roles that criminal law plays
in society, from stigmatising immoral conduct to improving trading stan-
dards. Criminal sanctions play an important part in protecting consumers
by discouraging unacceptable conduct and providing a sanction where
that discouragement fails. Many of the objections to the use of criminal
law in consumer protection appear premised upon a view of the criminal
law as something which should deal only with wicked conduct. However,
it will be argued that the regulation of anti-social, harmful, and undesir-
able conduct is equally the criminal law’s business. This is not to suggest
that the law is not in need of reform. It will be argued throughout this
book that we need to address several important issues, such as the use
(and abuse) of corporate and vicarious liability, the relationship between
criminal law and other legal forms, and the role of enforcement author-
ities. It is only in so doing that we will be able to construct a regulatory
consumer law which is fit for the twenty-first century.
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