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Aboriginal land, 4, 20, 24-9, 107-8, 133
Ackerman, Bruce, 119, 120-2
‘Acquisition’ of property
contrasted with:
deprivation of property, 51, 78,
99-101, 104-5, 109, 163-79, 197-8
expropriation of property, 78
injurious affection, 45
regulation of property, 45, 51, 78, 121,
125,197-8
express definitions, 64
fundamental law, 21-2
necessity and compensation, 173
unjust enrichment/abuse of power,
138-9,173-9
See also ‘Deprivation’ of property;
Diminution of value; Eminent
domain; Expropriation; Requisition
of property; ‘Taking’ of property
Australia
acquisition on just terms (s. 51(xxxi))
‘acquisition’, 169, 170-1, 175-8, 185
compared with other rights to
property, 44, 45, 46
‘just terms’, 240-2, 244-5
limitations, 39-41, 42, 46, 181, 184
‘property’, 98, 128-9, 130, 152, 158-9
proportionality, 39-41
constitutional interpretation generally,
90, 98, 105, 115
fiduciary obligations of the state, 27-8

Bankruptcy, 40, 168, 177

Barbados, 1, 53, 61, 65, 66, 93, 95, 123, 156,
185, 186, 201, 216, 229, 230

Beatty, David, 198

Belize, 1, 34, 61, 62, 65, 66, 67, 115, 123,
186, 201, 225, 231, 250, 251

Bickel, Alexander, 87-8

Blackstone, William, 14
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Blume, Lawrence, 238-9

Botswana, 1, 61, 65, 66, 67, 69, 93, 96, 98,
108, 123, 184, 186, 202, 215, 231,
250

Canada
Bill of Rights, 6, 8, 37, 64, 69-70, 71, 103,
142
British North America Act, 38-9
Charter of Rights and Freedoms, 6, 8, 54,
71, 76,99, 114, 145, 186-7, 190, 192
constitutional interpretation generally,
93,97, 110, 117
fundamental law, 17-19, 24-7, 107, 108,
234-5
Causes of action, as property, 88, 177
See also Debts
Chaskalson, Matthew, 98
Choses in action, 9, 98, 122, 219,
Civil judgments
execution as acquisition of property, 45,
61, 163, 182-3, 185, 206
property, as. See Causes of action, as
property; Debts
Colonial constitutions
European Convention on Human Rights,
55
executive review, 16, 38-9
See also Disallowance
judicial review, 39, 85-6
prerogative powers, 33-4
Communal interests, as property, 110,
121-2,147-53
See also Corporations; Customary law
Communitarianism, 9-10, 110, 113-14,
131, 143-6, 180-1
See also Communal interests, as property;
Social welfare benefits
Comparative law, 1-3
See also Constitutional interpretation
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Compensation awards
‘fair balance’, 57
holdouts and compensation, 212-14
justiciability, 45-6, 47, 49, 50, 53, 66,
224-30
payment
method, 23, 250
timing, 66-7, 81, 250, 251
proportionality and compensation,
194-8, 240-7
standards
‘adequate’, 57, 60, 66
‘appropriate’, 80
‘fair and adequate’, 81
‘fair balance’, 195-8, 247
‘fair’ compensation, 66, 72
‘full’ compensation, 66, 75, 224-33
‘just and equitable’ compensation, 74,
77,78,195, 250
‘just’ compensation, 71, 72
‘just equivalent’, 50, 251
‘just terms’, 80, 240-2
‘reasonable’ compensation, 66
valuation
market values, 80
objective, 231-3
political risk, 240
short-term v. long-term loss, 236
subjective, 231
value to the taker, 235
See also Right to equality
Confidential information, as property,
19-20, 106, 129-30, 133
Constitutional interpretation
comparative method, 3
doctrinalism, 86-9, 115, 198-9
economic analysis, 136-7
See also Economic analysis of the right
to property
ethical methods, 109-12, 115
See also Liberalism;
Communitarianism; Ubuntu
historical methods, 94, 98-105, 115,
135-6
international law, 103-5
legalism, 83-6, 89-5, 115, 120-2, 163,
199
literalism, 86-9, 135-6
natural law, 94, 109, 115
‘plain meaning’, 120-22
priority of methods, 104-5, 112-18
purposive interpretation, 95-7, 160-1,
200
structural methods, 105-8, 115, 137
‘sui generis’ theory, 95-7
Contingent rights, as property, 142
Contractual rights, as property, 88, 142, 177

See also Causes of action, as property;
Debts
Copyright, 129
Corporations
interests in, as property, 109, 126-7,
147-51
standing, 147
Customary law, 133, 151-3

Debts
extinction, as acquisition/deprivation,
104, 137,169-70
extinction, purpose of, 219-20
property, as, 88, 104, 122, 123, 154,
159
‘Deprivation’ of property
application to executive and legislative
organs, 103
conception of property, 143-4
contrasted with:
acquisition of property, 51, 63, 64, 78,
81,99-101, 109, 163-79
regulation of property, 51, 75, 78,
197-8
extinction of obligations, 104-5, 138
private law justifications, 180
See also ‘Acquisition’ of property
Derogation clauses. See Limitation clauses
Derogations. See Limitation clauses; Police
power
Diminution of value, 139-42, 147, 180,
194
Disallowance, 16, 38-9, 45-6
Discrimination. See Right to equality,
Unfair discrimination
Dominica, 1, 61, 63, 64, 65, 66, 119, 123,
201
Due process
constitutional provisions, 64, 69, 103-4
See also Canada: Bill of Rights; Mauritian
Constitution; Trinidad and Tobago;
United States
procedural aspects, 70, 103-4, 157, 158,
246
substantive aspects, 70, 91, 103-4, 115,
203, 210-11

Easement, 170
Economic analysis of the right to property,
3,133, 136-7, 221, 235-7, 238-40
Economic reform, 6, 11, 37, 47, 50, 59-60,
93-4, 95, 106, 227, 228-30
See also Land reform
Ely, John Hart, 106-8
Emergency powers, 34-5
Eminent domain
colonial legislatures, power of, 38
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compared with other sovereign powers
over property, 10, 24, 40, 48, 136,
185, 218-21
delegation of power, 64, 203-5

England. See United Kingdom

English, Rosalind, 111-12

Epstein, Richard, 172-3, 180

European Convention on Human Rights, 6,
36, 40, 60, 69, 76, 103-4, 186, 195-7,
198, 223-4, 242-7

European Court of Human Rights, 55, 104,
186, 190, 195, 196, 208, 242, 243,
245, 247

Executive powers over property. See
Emergency powers; Prerogative
powers

Expectancies, as property, 142

‘Expropriation’ of property, 72, 75, 78,
166-8. See also ‘Acquisition’ of
property

Family property, 148-9
Fiduciary duties of the state, 24-9, 107-8
Fischel, William A., 107, 238
Forfeiture, 24, 40, 163, 176,177, 178
Freedom of contract, 102-3
Fundamental law
aboriginal land, 24-9
colonial legislatures, constrained by, 16,
38-9,85-6
parliament, constrained by, 13-15
statutory interpretation, 15-24

German right to property, 73, 76

Goodwill, 9, 123, 131, 141, 166, 228, 229

Gray, Kevin, 129-31, 144-5

Great Britain. See United Kingdom.

Grenada, 63, 65, 66, 123, 186, 201, 225, 231,
250

Grey, Thomas, 161

Guyana, 1, 38, 53, 61, 65, 66, 95, 100,
102-3, 114, 123, 146, 147, 186, 201,
218, 229

Hegel, G., 131-2
Honoré, A. T., 144
Human Rights Act (UK., 6, 55-7

Immovable property, 45, 47, 60, 61, 63, 72,
123, 140
Inchoate rights, as property, 142
India
colonial law, 205-6
Constituent Assembly, 6, 46-9, 224
Constitution
Article 19 (right to acquire, hold, and
dispose of property), 49, 72, 183

INDEX 265

Article 31(1) (deprivation of property),
58,75, 164
Article 31(2) (acquisition of property),
47-54, 58, 66, 75, 123, 164-5, 172,
201, 206-7, 208-10, 219-20, 224-30
Article 31(5) (limitations), 48
First Amendment, 49-50
Fourth Amendment, 52-3, 123, 151,
164-65, 206-7, 2267
fundamental rights cases, 37, 53, 71,
93-5, 109, 117, 145, 227, 229, 251
‘property’, 136, 150-1, 154-5
right to life, 160
Seventeenth Amendment, 52
Twenty-Fifth Amendment, 52, 229
Twenty-Fourth Amendment, 52, 229
Government of India Act 1935, 36-7,
43-6, 58, 81, 182-3, 206, 224
Supreme Court
comparative law, 88-9
historical interpretation, 97, 99
judicial review, 93-5
natural law, 109
Injurious affection, 10, 21, 22, 45, 102, 164,
239
Inskip, Sir Thomas, 44, 46, 182, 206
Intangible property, 9, 121, 122, 123, 126,
129-30, 137-8
Intellectual property, 9, 80, 122, 124
See also Confidential information, as
property; Copyright; Patents;
Trademarks
International law and human rights, 6,
103-4
See also European Convention on Human
Rights
Ireland, 41-2
See also Northern Ireland

Jamaica, 1, 59, 61, 62, 65, 66, 67, 123, 140,
156, 185, 186, 201, 229, 230
Jennings, Sir Ivor, 57, 91, 117
Judicial Committee of the Privy Council. See
specific jurisdictions
Judicial review
colonial era. See Colonial constitutions:
judicial review; Disallowance
countermajoritarian difficulty, 87-8,
108,113, 116
ultra vires theory, 85-6

Kenya, 1, 59, 61, 63, 65, 66, 69, 119, 123,
184, 186, 201, 202, 207, 215, 226,
250

Labour theory of value. See Locke, John
Land Clauses Consolidation Act, 15, 21-2
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Land reform, 6
European Convention on Human Rights,
57,244
India, 47, 49-50, 52, 93-4, 206-7, 219
Mauritius, 103, 196-7
Nigerian-model constitutions, 59-60,
95
South Africa, 74, 78, 111, 153, 248-9
United Kingdom, 244
United States, 180, 208
See also Leasehold: reform; Economic
reform
Land use regulations. See Regulation of
property
Laskin, Bora, 70, 91, 92, 103, 210
Leasehold
property, as, 122, 123, 126, 152, 229
reform, 57, 196-7, 208, 244
Liberalism
constitutional theory, 95, 113-14, 116,
151, 233
economic reform, 59-60
property theory, 9-10, 106, 110, 116, 143,
145-6, 148-50, 151, 180-1
Licences, 29, 51, 68, 134, 156, 190
See also Permits; Quotas
Limitation clauses
general clauses, 34, 72-3, 75-6, 78-9,
80-1, 192-4, 249-50
introductory/opening provisions, 184-5
proportionality, 185-92
reasonable limits, 183-4
specific clauses, 34, 48, 49, 51-2, 60,
67-9,80-1,182-3, 185
Locke, John, 132-4

Macdonald, Sir John A, 38
MacDonald, Vincent C., 92
Macey, Jonathon, 136, 137, 138
Malawi, 1, 59, 61, 65, 66, 73, 80—1, 192
Malaya. See Malaysia
Malaysia, 18, 42, 57, 58, 75, 93, 96, 122, 123,
125, 134, 135, 140, 141, 164, 165,
175, 201
Malta, 62
Mauritian Constitution
section 3
binding force, 62, 99-101, 103-5, 168,
169
deprivation of property, 102, 103-5,
109, 127, 140, 142, 196-99, 246-47
section 8 (acquisition of property), 109,
185
Merrilat, H. C. L., 228
Michelman, Frank I, 235-7
Money and eminent domain, 218-21
See also Choses in action; Debts; Taxation

Movable property, 47, 60, 61, 63, 72,123, 140

Namibia, 37, 71-3, 79, 80, 192, 199
Nauru, 1, 61, 65, 66, 80, 186, 215, 223
Nehru, Jawaharlal, 49, 225
‘New property’. See Reich, Charles; Social
welfare benefits
Nigeria, 2, 6, 53, 54, 58, 60-1, 63, 64, 65,
123,183
See also Nigerian-model rights to property
Nigerian-model rights to property
‘acquisition’ of property, 63, 64, 168
compensation, 66-7
‘deprivation’ of property, 63, 168
introductory/opening provisions, 62-3,
99-105, 168
limitation clauses, 48, 53, 67-9, 75, 79,
183-5, 249
proportionality, 185-92
origins, 2, 6, 54, 58-60, 81, 103
‘property’, 63-64, 123-24
purpose clauses, 65, 201-2, 215-16
Northern Ireland, 5, 41-3, 44, 46, 125-6
Nyerere, Julius, 133

Occupations, as property, 135, 142

Patents, 129
See also Intellectual property
Pennsylvania Coal v. Mahon. See
Diminution of value
Permits, 170
See also Licences, Quotas
Police power
constitutional clauses. See Limitation
clauses
fundamental law, 24
noxious use tests, 179-82
private law derivation, 172-3
See also Diminution of value
Prerogative powers, 16, 29-34
Price controls, 177
Privy Council. See specific jurisdictions
Profits a prendre, 169
Property, conception of
bundle of rights
obligations, 9-10, 143-6
core rights
liberal and communitarian aspects,
143-46
possession, 128-34
transferability, 134-9
express definitions, 63-4
ordinary and specialist conceptions,
86-7,98,119-25
ownership and lesser interests, 20-1, 72,
75,76,78,122-7,122-27
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political rights, relationship with, 106
purposive interpretation, 8-9, 20-1
sources of property, 88, 153,170
wealth as property, 139-43
See also Communitarianism; Liberalism.
See also specific types of property
interests
Proportionality, 40-1, 163, 183, 185-92,
193-4, 199, 240-7
See also Limitation clauses
Purpose of expropriation
constitutional clauses
‘public benefit’, 65, 202
‘public interest’, 11, 15, 22-4, 78, 193,
194, 201, 202, 210, 216-17
‘public purpose’, 22-4, 44, 45, 65, 70,
74,78,167,182-3, 193, 194, 202,
205-10, 218-21
‘public use’, 11, 178, 202, 203-4, 205,
206, 208, 210, 216, 217, 220-1
fundamental law, 14, 22-4, 201, 204-5
general issues
excess condemnation, 218-21
holdouts, 202-3, 212-21
narrow use doctrine, 203-4, 205
proportionality, 194
redistribution of property, 202, 203-12
scrutiny, degree of, 215-17, 231-2
private purpose, 45, 182-3, 206-7

Quotas, 134

Rationality
compensation, 50, 224-30
See also Compensation awards:
justiciability
Limitation clauses, 185-92
Public purpose requirements, 194,
215-18
See also Proportionality
Regulation of property
contrasted with:
acquisition of property, 22, 45, 51, 58,
163, 164
deprivation of property, 51, 78
expropriation of property, 72, 75, 78
diminution of value, 194
fundamental law, 21
land use, 42, 107, 166
proportionality, 197-8
restrictions on property rights, 49, 51-2,
73,144, 179-82, 195-6.
See also Police power
Reich, Charles, 157-8
See also ‘New property’
Requisition of property, 30, 32, 209, 242
See also ‘Acquisition’ of property;

INDEX 267

‘Deprivation’ of property; ‘Taking’ of
property
Reservation, powers of. See Disallowance
Restrictive covenants, 123, 169
Right to equality, 49-50
See also Unfair discrimination
Right to life, 160
Right to property
negative guarantees, 80, 81
positive guarantees, 49, 80, 81
See also European Convention on
Human Rights; India: Article 19;
Jamaica; Malawi; Uganda
statutory rights, 6, 8, 69-70
See also Canada: Bill of Rights; United
Kingdom: Human Rights Act
Roux, Theunis, 106, 156
Royal prerogative. See Prerogative powers
Rubinfeld, Daniel L. See Blume, Lawrence

Saint Christopher and Nevis, 1, 61, 65, 66,
67,69, 109, 123, 127, 165, 184, 186,
215, 230, 250
Saint Lucia, 1, 61, 63, 64, 65, 66, 67, 69, 123,
184, 186, 215, 250
Saint Vincent, 63, 225, 231, 244
Sax, Joseph, 138-9, 173-5, 179, 181, 213,
235
Servitudes, 170
Singer, Joseph, 148-50
Social welfare benefits, 9, 20, 88, 116, 122,
153-60
See also ‘New property’
South Africa
Administrative law, 23, 216-17
Final Constitution
comparative law and interpretation,
89
compensation, 76-80, 116, 195, 224,
247-50
drafting, 6, 71, 81
‘property’, 76-80, 125, 146, 153
public interest and purpose, 202
section 36 (limitation clause), 192-4
sources, 37
Interim Constitution
compensation, 116, 195, 224
drafting, 6, 71, 81, 98
‘expropriation’, 169
‘property’, 73-6, 125, 152
public purposes, 202
section 28 (limitation clause), 73-6
section 33 (limitation clause), 192
section 8(2) (unfair discrimination),
166-8
sources, 2, 37
Ubuntu, 112
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Statutory interpretation
constitutional interpretation,
relationship with, 86, 98, 233
presumptions and the protection of
property, 15-24, 55
Stoebuck, William, 135-6

‘Taking’ of property, 42, 139-40
See also ’Acquisition’ of property;
"Deprivation’ of property
‘Taking possession’ of property, 63, 81
Tanganyika, 69-70
See also Tanzania
Tanzania, 133.
Taxation, 4, 10, 40, 45, 48, 75, 163, 177, 179,
185, 187-9, 190-1, 195, 218-21, 245
Trademarks, 129
Trinidad and Tobago, 37, 70-1, 80, 101-2,
103, 191-2, 210-11, 220
Trusts, 63, 142, 143

Ubuntu, 111-12
Uganda, 62, 63, 65, 69, 81, 168
Unfair discrimination, 167-8
See also Right to equality
United Kingdom
compulsory acquisition, purposes,
204-5
European Convention on Human Rights,
54-7,196, 243-4
fiduciary duties of the state, 25-6
Human Rights Act, 6, 55-7
police power, 24
prerogative powers, 29-31, 32-3
statutory interpretation and property,
17,19-20, 21-2
See also Fundamental law; Land Clauses

Consolidation Act; Prerogative
powers
United States

constitutional interpretation, 88, 105-6,
112-14

emergency/wartime powers, 31-2, 33

fiduciary duties of the state, 25, 29

influence on Commonwealth rights to
property, 2, 36, 41

judicial review, 88,107, 112-15

Lochner jurisprudence, 10-11, 91, 145

police power, 24, 139-40, 173, 179-81,
184

property, conception of, 116, 121-2, 125,
133,135-6, 142,157-8

public use requirement, 204, 205,
211-12, 216, 217

‘taking’, meaning of, 139-40

Vanuatu, 1, 61, 80, 223

Walt, AJ. van der, 75, 76, 114, 116, 124, 132,
144, 146, 153, 161, 163, 173, 192,
193, 194, 247, 258

Willinck Commission, 58, 59, 60

Zambia, 5, 66, 67-8, 114, 211, 215, 229, 230,
248
Zimbabwe
section 11 (opening provision of Bill of
Rights), 63
section 16 (acquisition of property)
‘acquisition’, 155-6, 172
compensation, 66, 232-3, 237-8
limitation clause, 185, 187-90
‘property’, 135, 169-70
purposes of acquisition, 65, 215
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